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COMMENCING  DECEMBER  7,   1909. 


The  People  of  the  State  of  New  York  ex  rel.  The  Dela- 
ware AND  Hudson  Company,  Respondent,  v.  Fkank  W. 
Stevens  et  al.,  Constituting  The  Public  Service  Commis- 
sion OF  THE  Second  DisTBiar  of  the  State  of  New  York, 
Appellants. 

Public  Service  CrommiBsioxui  Law  —  purpoees  of  tlie  act  —  authority 
of  commission  to  regulate  tlie  issuing  of  corporate  stocks  and 
bonds  —  commission  empowered  to  prevent  issuing  of  securities 
for  fictitious  debts,  for  the  inflation  of  stocks  and  bonds  or  other 
improper  purposes  —  commissioners  cannot  substitute  their 
judgment  for  that  of  stockholders  and  directors  and  restrain  the 
issuing  of  bonds  for  bona  fide  debts  or  legitimate  purposes. 

The  paramount  purpose  of  the  enactment  of  the  Public  Service  Com- 
missions Law  was  the  protection  and  enforcement  of  the  riglits  of  the 
public.  One  of  the  legislative  purposes  in  the  enactment  of  the  statute 
was  to  prevent  the  issue  of  stocks  and  bonds  by  public  service  corpora- 
tions, if,  upon  an  investigation  of  the  facts,  it  wsis  found  that  they 
were  not  for  the  purposes  of  the  corporation  enumerated  by  the  statute 
and  reasonably  required  therefor.  It  was  not,  however,  designed  to 
make  the  commissioners  the  financial  managers  of  the  corporation  or 
to  empower  them  to  substitute  their  judgment  for  that  of  the  board  of 
directors  or  stockholders  as  to  the  wisdom  of  a  transaction. 

While  the  ownership  of  property  ordinarily  carries  with  it  the  right  of 
management,  the  duty  devolves  upon  the  owner  to  so  manage  as  not  to 
have  it  become  a  nuisance  or  unnecessarily  infringe  upon  the  rights  of 
others.  It  was,  therefore,  evidently  the  legislative  intent  in  the  enact- 
ment of  this  provision  that  the  commissioners  should  have  supervision 
over  the  issuing  of  long*timc  bonds  by  the  public  service  corporations 

1 


Peopi.k  kx  kel.  D.  &  II.  Co.  0.  Stevens.       [Dec, 

Statement  of  case,  [Vol.  197. 


enumerated  in  section  55  of  the  Public  Service  Commissions  Law  to  the 
extent  of  determining  whether  they  were  issued  under  and  in  conform- 
ity with  the  provisions  of  the  statute  for  tiie  purposes  mentioned  therein, 
or  whether  they  were  issued  for  the  discharge  of  the  actual  and  not  the 
fictitious  debts  of  the  company,  or  whether  they  were  issued  for  the 
refunding  of  its  actual  obligations  and  not  for  tiie  inflation  of  its  stocks 
or  bonds.  Beyond  this  the  power  of  the  commissioners  does  not  extend, 
unless  it  may  pertain  to  tlie  power  to  determine  whether  an  obligation 
should  be  classified  as  operating  expenses  and  as  to  whether  such 
expenses  should  be  paid  by  obligations  running  beyond  a  year. 

The  Public  Service  Commissions  Law  (L.  1907,  ch.  429,  §  55)  authorizes  a 
common  carrier,  upon  securing  from  the  proper  public  service  commis- 
sion an  order  so  to  do,  to  issue  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness,  among  other  tilings,  for  the  discharge  or  lawful  refund- 
ing of  its  obligations,  and  authorizes  such  commiasion  to  investigate  for 
the  purpose  of  enabling  it  to  determine  whether  it  should  grant  such  an 
order.  The  relator  made  an  application  for  an  order  to  issue  bonds 
secured  by  a  mortgage  already  given  for  the  purpose  of  paying  out- 
standing indebted nes.s,  the  amount  and  validity  of  which  indebtedness  is 
not  questioned.  The  indebtedness  had  accrued  by  the  purchase  of 
securities,  which  tnuisaction  the  public  service  commission  regarded  as 
an  unfortunate  one  for  the  company;  that  it  had  paid  more  than  the 
securities  were  worth  and  that  the  property  so  acquired  had  not  been 
included  in  flie  mortgage.  Although  it  conceded  that  the  purchase  was 
hiwful  and  that  the  notes  were  valid  obligations  of  the  company,  the 
commission  withlield  consent  to  the  issuing  of  the  bonds.  Relator  also 
applied  for  leave  to  issue  like  bonds  to  pay  indebtedness  incurred  for 
the  acquisition  of  other  property  which  was  refused,  apparently  upon 
the  ground  that  the  lands  so  acquired  should  have  been  mortgaged  for 
the  purpose  of  paying  such  obligations.  TZrW,  that  the  application  of 
the  relator  to  issue  the  bonds  should  have  been  granted. 

l^eople  ex  rel.  D.  tfe  //.  Co.  v.  Stevens,  134  App.  Div.  99,  affirmed. 

(Argued  November  22,  1909;  decided  December  7,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 30,  1909,  which  reversed,  annulled  and  set  aside  an 
order  of  the  public  service  commission  refusing  the  relator's 
application  for  leave  to  issue  certain  bonds,  and  remitted  the 
proceedings  to  said  commission  for  further  action. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F,  W.  Stevens^  Led  yard  P.  Hale  and  Edward  IL  Wells 
for  appellants.     The  commission  kept  within  its  powers  ia 
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refusing  to  permit  the  railroad  properties  of  the  Delaware 
and  Hudson  Company  to  be  charged  with  the  whole  of  the 
cost  of  the  disconnected  Hudson  Valley  street  railroad  prop- 
erty, to  which  it  had  and  has  no  title,  without  including  in 
the  mortgage  either  the  Hudson  Valley  properties  which  had 
been  purchased  or  the  property  of  the  United  Traction  Com- 
pany, the  purchaser  and  principal  debtor ;  and  with  one-half 
the  cost  of  undeveloped  coal  lands,  to  which  relator  has  no 
access  except  over  the  lines  of  other  carriers.  (Hardcastle  on 
Stat.  Law,  65,  66 ;  Atty.-Oen.  v.  Jf.,  etc,  Gas  Co.,  179  Mass. 
15 ;  Falmouth  v.  K  W.  Co.,  180  Mass.  325.)  The  action  of 
the  commission  herein  was  right  and  ought  not  to  have  been 
annulled.  (Pub.  Serv.  Com.  Law,  §  89 ;  Falconer  v.  B.  dk 
cfe  J.  E.  R.  Co.,  69  N.  Y.  491  \  B.ib  J.  R.  R.  Go.  v.  Fal- 
cotier,  103  U.  S.  821 ;  P.  E.  Z.  Co.  v.  Vil.  of  Potsdurn,  49 
Misc.  Hep.  18;  113  App.  Div.  894;  United  States  ex  rel. 
Atty.'Gen.  v.  D.  (&  II.  Co.,  213  U.  S.  366.)  Given  the  con- 
struction  contended  for  by  appellants,  section  65  of  the  Pub- 
lic Service  Commissions  Law  was  within  the  constitutional 
power  of  the  legislature.  (Const,  of  N.  Y.  art.  8,  §  1 ;  1  R. 
S.  ch.  18,  tit.  3,  §  8;  Saratoga  Gas  Case,  191  N.  Y.  123; 
Trustees  of  Saratoga  Springs  v,  Saratoga  Gas,  etc.,  Co.,  123 
App.  Div.  203 ;  Matter  of  W.  G.  Z.  Co.,  127  App.  Div.  462 ; 
Zard  V.  F.  L.  Ass.  Soc.,  194  N.  Y.  212 ;  People  ex  rel.  v.  B. 
<&  A.  It.  R.  Co.,  70  N.  Y.  569 ;  PeopU  v.  Budd,  117  N.  Y. 
1 ;  Holden  v.  Hardy,  169  U.  S.  366 ;  Berea  College  v.  Ken- 
tucky, 211  U.  S.  45;  Railroad  Commission  v.  Central 
Gefyrgia  Ry.  Co.,  170  Fed.  Rep.  225.) 

Morgan  J,  0*Brien  and  Lewis  E.  Carr  for  respondent. 
Upon  tlie  facts  submitted  by  the  respondent,  the  commission 
should  have  granted  its  application,  and  the  Appellate  Divi- 
sion rightly  reversed  the  order  denying  the  application,  and 
directed  the  commission  to  grant  the  same.  {People  v.  U, 
Ins.  Co.,  15  Johns.  358 ;  Jackson  v.  Collins,  3  Cow.  89 ; 
McClusky  v.  Cromwell,  UN.  Y.  593  ;  Holmes  v.  Carley,  31 
N.  Y.  289 ;  Manhattan  Co.  v.  Kaldenherg,  165  N".  Y.  1 ;  Hart 
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V.  Cleisy  8  Johns.  41 ;  Donaldson  v.  Wood,  22  Wend.  395 ; 
Pillow  V,  Bushnelly  5  Barb.  156 ;  People  ex  rel,  Collins  v. 
Spicer,  99  N.  Y,  225;  Dibble  v.  Hatliaway,  11  Hun,  571.) 
The  commission  had  not  the  power  nnder  section  55  of  the 
Public  Service  Commissions  Law,  rightly  construed,  to  deny 
the  application  of  the  respondent  upon  the  grounds  stated 
by  the  commission,  either  in  the  opinions  of  the  commissioners 
or  in  its  order  of  December  7,  1908.  (  Z7.  S,  v.  /?.  <k  II.  Co,^ 
213  U.  S.  366 ;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
400 ;  People  v.  Supervisors  of  Nexo  Yorkj  32  N.  Y.  473 ; 
Newark  v.  Verona  Toionship^  59  N.  J.  L.  94;  Montague  v. 
Richardson^  24  Conn.  338.)  If  the  Public  Service  Commis- 
sions Law  conferred  upon  the  commission  the  unlimited  and 
absolute  discretion  claimed  by  it  to  grant  or  refuse  its  consent 
to  the  issue  of  bonds  of  the  I'espondent  embraced  in  its  appli- 
cation, the  statute  is  in  that  respect  unconstitutional  as  a  dele- 
gation of  legislative  power  without  limitation  in  its  exercise. 
{V.  S.  V.  D.  dk  II  Co.,  213  U.  S.  3GG;  Ilarriman  v.  /.  C. 
Comm,,  211  U.  S.  407 ;  K  T.  I  Co.  v.  Jarman,  187  U.  S. 
196  ;  PeopU  ex  rel.  Simpson  v.  Wells,  181  N.  Y.  252 ;  S.  W. 
S.  Comm.  V.  Curtis,  192  N.  Y.  319;  Barton  v.  Ilimrod, 
8  N.  Y.  493 ;  Stanton  v.  Supervisors,  191  N.  Y.  428 ;  C, 
etc.,  li.  P.  Co.  V.  Comm.,  1  Ohio  St.  77 ;  Lockers  Appeal, 
72  Penn.  St.  491 ;  People  v.  L.  I  R.  R.  Co.,  134  N.  Y.  506.) 

Haight,  J.  The  Delaware  and  Hudson  Company,  a  domes- 
tic railroad  corporation,  in  June,  1908,  applied  to  the  public 
service  commission  for  its  consent  to  mortgage  its  railroad 
property,  rights  and  franchises  pursuant  to  subdivision  ten 
of  section  four  of  the  Kailroad  Law,  to  secure  an  issue  of 
$50,000,000  of  its  first  and  refunding  mortgage  gold  bonds 
maturing  the  first  day  of  May,  1943,  and  that  the  company 
may  be  permitted  to  then  issue  $20,500,000  of  its  four  per 
cent  bonds  secured  by  such  mortgage  for  the  purpose  of 
refunding  or  paying  $19,132,500  of  its  outstanding  note  obli- 
gations and  to  execute  and  reserve  $6,500,000  of  such  bonds 
to  pay  an  equal  amount  of  prior  lien  bonds  secured  upon  its 
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railroad  properties.  The  commission,  after  hearing  had,  ou 
the  7t1i  day  of  Jnly,  1908,  made  an  order  authorizing  the 
company  to  execute  its  mortgage  and  to  set  aside  $6,500,000 
of  its  four  per  cent  bonds  secured  by  the  mortgage  for  the 
purpose  of  retiring  an  equal  amount  of  its  bonds  secured  by 
prior  liens  upon  the  mortgaged  property  and  that  it  might 
issue  and  sell  $13,309,000  of  its  bonds  to  be  used  in  paying 
oif  outstanding  note  obligations  of  the  company  maturing 
within  twelve  months  from  the  date  thereof ;  and  that  no  fur- 
ther issue  of  bonds  be  made  except  upon  the  consent  of  the 
commission  upon  further  application.  Thereupon  the  mort- 
gage was  executed  and  the  bonds  authorized  by  the  order 
were  issued  thereunder  and  subsequently  a  further  application 
was  made  by  the  company  for  leave  to  issue  the  i*emaining 
amount  of  the  bonds  asked  for  in  its  former  petition  for  the 
purpose  of  paying  the  notes  of  the  company  issued  for  the  pur- 
chase of  the  properties  of  the  Troy  and  New  England  Com- 
pany and  Hudson  Yalley  Company  and  a  tract  of  coal  lands 
in  Pennsylvania.  The  hearing  upon  this  application  resulted 
in  the  commission's  granting  a  permit  to  issue  bonds  to  pay 
the  Troy  and  New  England  Company  notes,  but  it  refused  the 
application  of  the  company  to  issue  bonds  for  the  purpose  of 
paying  the  Hudson  Valley  notes  and  the  coal  land  notes. 
Thereupon  the  relator,  upon  its  application,  was  allowed  a  writ 
of  certiorari,  which  brings  up  for  review  the  proceedings  of 
the  commission  in  rejecting  the  application  of  the  relator  for 
leave  to  issue  bonds  to  pay  the  outstanding  obligations  of  the 
company  upon  the  acquisition  of  those  properties.  The  facts 
with  reference  to  them  are  substantially  as  follows : 

The  Delaware  and  Hudson  Company  advanced  to  the 
Northern  New  York  Development  Company  the  sum  of 
$4,665,295.85,  with  which  that  company  purchased  the  stock, 
bonds  and  debentures  outstanding  of  the  Hudson  Yalley  Rail- 
way Company,  an  electric  railroad.  This  stock  and  securities 
were  transferred  by  it  to  the  United  Traction  Company,  which 
operates  electric  lines  in  Albany,  Troy,  Cohoes  and  other 
places,  at  a  lixed  price  therefor  of  $7,500,000.     In  making 
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this  sale  the  development  company  agreed  to  secure  certain 
other  securities  of  the  Hudson  Valley  Railway  Coinpany, 
whicli  was  assumed  would  bring  the  cost  of  the  Hudson  Val- 
ley securities  up  to  the  sum  of  $5,000,000.  Previous  to  this 
the  Delaware  and  Hudson  Company  purchased  fifty  thousand 
shares,  the  total  capital  stock  of  the  United  Traction  Company, 
and  paid  therefor  $150  per  share,  which  was  $50  per  share 
above  par.  It  was  then  determined  by  the  Delaware  and 
Hudson  Company  that  this  premium  amounting  to  $2,500,000 
should  be  repaid  to  it  in  new  United  Traction  Company  stock 
and  that  the  United  Traction  Company  should  also  issue 
$5,000,000  of  stock  on  account  of  the  Hudson  Valley  pur- 
chase from  the  development  company.  To  do  this  it 
became  necessary  for  the  United  Traction  Company  to 
apply  to  the  board  of  railroad  commissioners  for  consent  to 
increase  its  capital  stock  by  the  amount  of  seventy-five  thou- 
sand shares  and  from  $5,000,000  to  $12,500,000  face  value. 
Such  application  was  accordingly  made  and  granted  by  the 
board  of  railroad  commissioners,  and  thereupon  the  United 
Traction  Company  transferred  the  stock  so  increased  to  the 
Delaware  and  Hudson  Company.  The  effect  of  this  increase 
of  stock  of  the  traction  company  was  to  place  the  stock 
which  the  Delaware  and  Hudson  Company  had  purchased  at 
$150  per  share  on  a  par  with  that  purchased  by  the  develop* 
ment  company  of  the  Hudson  Valley  Company,  thus  making 
the  stock  of  the  traction  company  and  of  the  Hudson  Val- 
ley Company  acquired  by  this  transaction  $100  per  share, 
that  being  the  amount  that  had  been  actually  paid  therefor  by 
the  Delaware  and  Hudson  Company.  At  that  time  the  Dela- 
ware and  Hudson  Company  was  the  owner  of  all  of  the  stock 
of  the  Northern  New  York  Development  Company  and  of 
the  United  Traction  Company  with  the  exception  of  a  few 
shares  which  had  been  transferred  to  individuals  in  order  to 
qualify  them  to  act  as  directors.  The  Delaware  and  Hud- 
son Company,  however,  has  not  as  yet  paid  out  the  sum  of 
$5,000,000.  It  has  only  paid  the  sum  of  $4,665,295.85.  The 
balance,  so  far  as  the  record  shows,  is  still  retained  by  it  pre- 
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sumably  for  the  payment  of  the  remaining  outstanding  secu- 
rities of  the  Hudson  Valley  Railway  Company  which  it, 
through  the  development  company,  has  undertaken  to 
acquire  and  pay  for.  The  payment,  so  far  as  made,  was  hy 
the  issuing  of  its  notes  for  not  exceeding  twelve  months  and 
the  renewal  thereof  at  the  expiration  of  the  year  at  five  and 
BIX  per  cent  interest.  It  is  these  notes  now  outstanding 
which  the  company  seeks  to  have  discharged  by  the  issuing  of 
the  bonds  prayed  for  in  the  application. 

The  Delaware  and  Hudson  Company  was  originally  incor- 
porated under  the  name  of  the  President,  Managers  and  Com- 
pany of  The  Delaware  and  Hudson  Canal  Company  by  an 
act  of  the  legislature  passed  in  1823,  for  the  purpose  of  trans- 
porting to  market  coal  from  the  region  in  which  it  was  found 
in  the  state  of  Pennsylvania.  It  was  authorized  by  a  statute 
of  Pennsylvania  to  purchase  and  to  own  coal  lands,  to  mine 
coal  and  transport  the  same  to  market.  It  theranpon  con- 
structed a  canal  from  the  Delaware  river  to  the  Hudson  river 
and  operated  the  same  until  it  was  discontinued  by  act  of  the 
legislature  of  New  York  in  1899.  By  chapter  841  of  the 
Laws  of  1867  it  was  authorized  to  construct,  lease,  own  and 
operate  railroads,  and  all  the  rights,  powera  and  privileges  of 
railroad  corporations  were  conferred  upon  it,  and  like  author- 
ity was  given  to  it  in  the  state  of  Pennsylvania.  Under  the 
authority  thus  granted  it  has  constructed  and  acquired  and 
operated  a  railroad  system  from  Wilkesbarre,  in  the  state  of 
Pennsylvania,  to  Rouse's  Point,  in  the  northern  border  of  the 
state  of  New  York. 

Upon  its  original  incorporation  it  acquired  a  large  tract  of 
coal  lands  in  the  northern  part  of  the  anthracite  coal  regions 
of  tlie  state  of  Pennsylvania  and  the  mining  and  transporting 
of  coal  to  the  markets  for  many  years  was  its  chief  source  of 
income,  and  up  to  the  present  time  has  continued  to  be  one 
of  its  important  industries  and  sources  of  revenue.  In  1905 
the  company,  believing  that  coal  in  the  lands  owned  by  it 
would  within  another  generation  become  exhausted,  purchased 
another  tract  of  land,  which,  upon  such  information  as  was 
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then  obtainable,  contained  upwards  of  four  Imndred  million 
tons  of  coal,  upon  paying  the  sum  of  $5,687,260.53.  The 
money  to  make  sucli  purchase  was  obtained  by  the  Delaware 
and  Hudson  Company  by  borrowing  upon  its  notes.  The 
notes  so  issued  have  all  been  taken  care  of,  except  the  sum  of 
$2,500,000,  whicli  sum  tlie  Delaware  and  Hudson  Company, 
under  the  application  made  to  the  public  service  commission, 
now  asks  to  have  discharged  by  the  issuing  of  bonds  under  its 
refunding  mortgage.  This  purchase  \^as  authorized  by  tlie 
board  of  managers  of  tlie  Delaware  and  Hudson  Company, 
but  the  title  was  taken  in  tlie  name  of  the  Hudson  Coal  Com- 
pany, whicli  company  is  owned  and  controlled  by  the  Delaware 
and  Hudson  Company. 

The  provision  of  the  Public  Service  Commissions  Law  (L. 
1907,  chap.  429),  under  which  the  application  was  made  to  the 
commission  for  its  consent,  is  section  fifty-five,  and  so  much 
thereof  as  is  now  material  provides  as  follows :  "  A  common  car- 
rier, railroad  corporation  or  street  railroad  corporation  organ- 
ized or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of 
the  laws  of  the  state  of  New  York,  may  issue  stocks,  bonds, 
notes  or  other  evidence  of  indebtedness  payable  at  periods  of 
more  than  twelve  months  after  the  date  thereof,  when  necessary 
for  the  acquisition  of  property,  the  construction,  completion, 
extension  or  improvement  of  its  facilities,  or  for  the  improve- 
ment or  maintenance  of  its  service  or  for  the  discharge  or  lawful 
refunding  of  its  obligations,  provided  and  not  otherwise  that 
there  shall  have  been  secured  from  the  proper  commission  an 
order  authorizing  such  issue,  and  the  amount  thereof  and 
stating  that,  in  the  opinion  of  the  commission,  the  use  of  the 
capital  to  be  secured  by  the  issue  of  such  stock,  bonds,  notes 
or  other  evidence  of  indebtedness  is  reasonably  required  for 
the  said  purposes  of  the  corporation.  *  *  *  For  the  pur- 
pose of  enabling  it  to  determine  whether  it  should  issue  such 
an  order,  the  commission  shall  make  such  inquiry  or  investi- 
gation, hold  such  hearings  and  examine  such  witnesses,  books, 
papers,  documents  or  contracts  as  it  may  deem  of  importance 
in  enabling  it  to  reach  a  determination.     Such  common  car- 
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rier,  railroad  corporation  or  street  railroad  corporation  may 
issue  notes,  for  proper  corporate  purposes  and  not  in  vio- 
lation of  any  provision  of  this  or  any  other  act,  payable  at 
periods  of  not  more  than  twelve  months  without  such  con- 
sent, but  no  such  notes  shall,  in  whole  or  in  part,  directly  or 
indirectly  be  refunded  by  any  issue  of  stock  or  bonds  or  by 
any  evidence  of  indebtedness  running  for  more  than  twelve 
months  without  the  consent  of  the  proper  commission." 

The  first  question  arising  for  our  determination  pertains  to 
the  powers  and  duties  of  the  commission  under  the  above  pro- 
visions of  the  statute.  In  determhiing  tliis  question  we  do  not 
propose  to  now  consider  the  powers  and  duties  of  the  com- 
mission under  other  sections  of  tlie  statute.  They  are  numer- 
ous and  varied,  and  in  some  instances  the  commission  may  be 
invested  with  discretionary  powera  and  in  others  not. 

We  understand  tliat  tlie  paramount  purpose  of  the  enact- 
ment of  tlie  Public  Service  Commissions  Law  was  the  protec- 
tion and  enforcement  of  tlie  rights  of  the  public.  Public 
service  corporations  have  been  granted  valuable  franchises  to 
enable  them  to  serve  the  public,  and  they  are  deemed  to  have 
undertaken  to  render  to  the  public  the  service  for  which  they 
were  incorporajted  upon  receiving  a  proper  and  reasonable 
compensation  therefor.  It  is  the  duty  of  railroad  corpora- 
tions not  only  to  maintain  their  equipment,  tracks  and  road- 
bed in  good  order,  but  also  to  operate  their  railroads  with 
safety  to  the  public  and  afford  such  service  as  will  supply  the 
reasonable  demands  of  the  public.  For  a  generation  or  more 
the  public  has  been  frequently  imposed  upon  by  the  issues  of 
stocks  and  bonds  of  public  service  corporations  for  improper 
purposes,  without  actual  consideration  therefor,  by  company 
officers  seeking  to  enrich  themselves  at  the  expense  of  inno- 
cent and  confiding  investors.  One  of  the  legislative  purposes 
in  the  enactment  of  this  statute  was  to  correct  this  evil  by 
enabling  the  commission  to  prevent  the  issue  of  such  stock 
and  bonds,  if  upon  an  investigation  of  the  facts  it  is  found  that 
they  were  not  for  the  purposes  of  the  corporation  enumerated 
by  the  statute  and  reasonably  required  tlierefor. 
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We  do  not  tliiiik  tlie  legislation  alluded  to  was  designed  to 
make  the  commissioners  the  financial  managers  of  the  cor- 
poration, or  that  it  empowered  them  to  substitute  their  judg- 
ment for  that  of  the  board  of  directors  or  stockholders  of  the 
corporation  as  to  the  wisdom  of  a  transaction,  but  that  it  was 
designed  to  make  tlie  commissioners  the  guardians  of  tlie 
public  by  enabling  them  to  prevent  the  issue  of  stock  and 
bonds  for  other  than  the  statutory  purposes ;  these  purposes 
wo  have  already  enumerated  in  quoting  tlie  statute,  the  last 
being  for  the  discharge  or  lawful  refunding  of  its  obligations. 

In  regard  to  the  notes  issued  for  the  purpose  of  acquiring 
the  stock  and  securities  of  the  Hudson  Valley  Railway  Com- 
pany, there  is  no  question  made  with  reference  to  the  amount 
or  their  validity.  Commissioner  Decker,  in  delivering  the 
prevailing  opinion,  says  with  reference  to  these  notes  that 
tliey  "are  lawful  obligations,  resting  upon  the  corporation 
and  no  matter  how  the  proceeds  were  expended  the  debts 
must  be  paid.  The  general  credit  of  the  company  is  pledged 
in  these  note  issues  and  that  credit  is  based  upon  its  income 
not  only  from  the  railroad  but  from  its  coal  operations  and 
its  other  properties  including  securities  of  other  companies. 
These  notes  are  being  carried  now  necessarily  on  short  terms, 
one  year  or  less,  and  the  interest  charges  are  comparatively 
liigh.  It  is  important  that  they  should  be  discharged  by 
actual  payment  or  evidences  of  debt  running  for  a  period  of 
more  than  one  year.  The  obligations  were  contracted  in  the 
exercise  of  a  legal  right  by  the  corporation  and  the  proceeds 
were  devoted  to  the  purchase  of  securities  at  a  time  when 
the  corporation  was  entitled  to  acquire  the  stock  of  other  rail- 
road corporations  and  street  railroad  corporations  without 
asking  permission  to  do  so  from  any  board  or  tribunal.  This 
commission  is  without  power  to  require  the  corporation  to 
divest  itself  of  title  to  these  or  any  securities  or  property  and 
the  law  now  in  force  specifically  declares  that  its  provisions 
shall  not  be  construed  to  prevent  the  holding  of  stock  here- 
tofore lawfully  acquired.  In  that  respect  only  do  note 
obligations,  created  prior  to  the  Public  Service  Commissions 
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Law,  to  raise  funds  with  wliicli  to  acquire  property,  including 
railroad  securities,  differ  in  character  and  the  treatment  thej 
must  receive  from  such  obligations  issued  after  that  law 
became  effective.  Under  tliat  statute  a  railroad  corporation 
or  street  railroad  corporation  may  not  purchase  or  take  over 
the  stock  of  another  such  corporation  without  first  obtaining 
the  consent  of  this  commission.  We  fhust,  therefore,  treat 
the  acquirement  of  these  traction  securities  as  a  thing  accom- 
plished and  for  the  purposes  of  this  case  as  a  lawful  act." 

The  learned  commissioner,  however,  reaches  the  conclusion 
that,  notwithstanding  the  fact  that  the  transaction  was  lawful, 
and  that  the  notes  were  the  valid  obligations  of  the  corpora- 
tion, the  purchase  of  the  Hudson  Yalley  securities  was  an 
unfortunate  one  for  the  company  ;  that  it  paid  for  the  securi- 
ties more  than  they  were  worth  and  that  the  property  so 
acquired  has  not  been  included  in  the  mortgage.  They  conse- 
quently withheld  their  consent  to  tiie  issuing  of  the  bonds ;  but 
suggested  that  a  mortgage  might  be  executed  by  the  United 
Traction  Company,  the  present  owner  of  the  Hudson  Valley 
Railway  Company,  upon  the  property  acquired  from  that 
company  for  the  retirement  of  such  obligations.  This,  we 
think,  would  be  substituting  the  judgment  and  discretion  of 
the  commissioners  for  that  of  the  directors  and  stockholders 
of  the  corporation.  If  such  was  the  purpose  and  intent  of  the 
statute  a  doubt  might  arise  with  reference  to  its  constitution- 
ality. For,  ordinarily,  the  ownership  of  property  carries  with 
it  the  right  of  occupancy  and  management,  and  should  a  stat- 
ute deprive  the  owner  of  the  right  to  manage,  it  would, 
under  ordinary  circumstances,  undermine  his  right  to  protect 
and  make  his  property  remunerative.  {Lord  v.  Equitable  Life 
Assur.  Society^  194  N.  Y.  212.)  As  we  have  seen,  the  stock- 
holders have  voted  in  favor  of  issuing  the  mortgage  for  the 
security  of  the  bonds  which  are  here  sought  to  be  issued. 
The  commission  has  given  its  consent  that  such  mortgage 
should  be  executed,  and  the  directors,  in  accordance  there- 
with, have  executed  a  mortgage  upon  which  upwards  of 
$13,000,000  in  bonds  have  already  been  issued.     It  appears 
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from  the  finding  of  the  commisBioners,  as  stated  in  their  opin- 
ion, that  the  Hudson  Yalley  Railway  Company's  properties 
are  of  uncertain  value,  and  that  the  purcliase  of  the  stock  and 
securities  of  the  company  by  the  relator  was  nnwise  and 
should  not  have  been  made.  Assuming  that  the  purchase 
was  unfortunate  and  that  the  company  has  lost  heavily 
thereby,  still  the  coiiftnissioners  conceded  that  it  was  made  at 
a  time  when  no  consent  of  the  railroad  commissioners  or  of 
the  public  service  commission  was  required,  and  that,  there- 
fore, the  purchase  was  legal,  and  one  which  the  company  had 
the  right  to  make.  But  if  the  property  so  acquired  is  of 
uncertain  value  and  the  road  is  unable  to  pay  running  expenses, 
it  might  well  be  good  judgment  on  the  part  of  the  Delaware 
and  Hudson  Company  not  to  attempt  to  relieve  itself  from  the 
burden  of  paying  the  notes  by  an  attempt  to  issue  mortgage 
bonds  based  upon  the  security  which  that  property  affords. 
The  notes  which  the  company  had  issued,  as  we  have  seen, 
bear  interest  at  a  high  rate.  They  were  given  for  the 
acquisition  of  property,  which  is  one  of  the  four  purposes 
designated  by  the  statute  for  which  bonds  may  be  author- 
ized to  issue.  Having  been  given  for  the  acquiring  of  the 
property  of  another  railroad  they  are  properly  classified  as 
capital  and  are,  therefore,  brought  within  the  express  provi- 
sions of  the  statute  under  which  the  application  was  made. 
While,  as  we  have  stated,  the  ownership  of  property  ordi- 
narily carries  with  it  the  right  of  management,  the  duty 
devolves  upon  the  owner  to  so  manage  as  not  to  have  it 
become  a  nuisance  or  unnecessarily  infringe  upon  the  rights  of 
others.  It  was,  therefore,  evidently  the  legislative  intent  in 
the  enactment  of  this  provision  that  the  commissioners  should 
have  supervision  over  the  issuing  of  long-time  bonds  to  the 
extent  of  determining  whether  they  were  issued  under  and  in 
conformity  with  the  provisions  of  the  statute  for  the  purposes 
mentioned  therein,  or  whether  they  were  issued  for  the  dis- 
cliarge  of  the  actual  and  not  the  fictitious  debts  of  the  com- 
pany, or  whether  they  were  issued  for  the  refunding  of  its 
actual  obligations  and  not  for  the  inflation  of  its  stocks  or 
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bonds.  Beyond  tliis  it  appeal's  to  us  tliat  the  power  of  the 
commissioners  does  not  extend,  unless  it  may  pertain  to  the 
power  to  determine  wliether  an  obligation  should  be  classified 
as  operating  expenses  and  as  to  whether  such  expenses  should 
be  paid  by  obligations  running  beyond  a  year.  We,  there- 
fore, conclude  that  as  to  the  Hudson  Valley  securities, 
so  called,  the  application  of  the  relator  company  should  have 
been  granted. 

The  notes  issued  by  the  Delaware  and  Hudson  Company  in 
payment  for  the  purchase  of  coal  lands  are  also  conceded  to 
be  valid  obligations  of  the  company.  They  were  given  for 
the  acquisition  of  property.  They  are  one-year  notes  bearing 
a  high  rate  of  interest  and  are  obligations  which  it  is  desir- 
able should  be  either  paid  or  secured  upon  long-term  bonds 
of  low  rate  of  interest.  These  lands  have  been  purchased  for 
future  mining  operations  to  be  resorted  to  after  the  coal  in 
the  present  mines  of  the  company  becomes  exhausted.  The 
lands  so  acquired  or  the  amount  paid  therefor  becomes  the 
capital  of  the  company.  It  is  true  that  the  title  has  been 
taken  in  the  name  of  another  corporation,  which  is  owned  and 
controlled  by  the  Delaware  and  Hudson  Company.  As  we 
have  seen,  these  lands  were  located  in  another  state  and  it  may 
have  been  thought  advisable  to  have  the  title  vest  in  a  cor- 
poration organized  in  that  state,  but  the  reason  for  so  vesting 
the  title  does  not  appear  to  us  to  be  important ;  for,  conced- 
edly,  the  Delaware  and  Hudson  company  has  become  obli- 
gated to  pay  for  such  purchase,  and  it  ultimately  is  to  receive 
the  profits  derived  therefrom.  The  commissioners  appear  to 
have  entertained  the  view  that  these  lands  should  have  been 
mortgaged  for  the  purpose  of  paying  the  obligations.  In 
that  respect  their  judgment  differa  from  that  of  the  directors 
of  the  corporation.  These  lands  at  present  are  inaccessible 
for  mining  purposes.  In  order  to  make  them  available  a 
railroad  forty  or  fifty  miles  in  length  will  have  to  be  con- 
structpd.  It  is  estimated,  as  we  have  seen,  that  these  lands 
will  produce  four  hundred  million  tons  of  coal ;  but  this  is  an 
estimate  only.    A  vein  of  coal  when  discovered  may  yield  a 
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large  quantity  of  coal  and  it  may  run  out  after  the  produc- 
tion of  a  very  few  tons.  Bonds  issued  upon  such  securities 
are  not  always  as  easily  marketable  as  those  upon  well-known 
railroads  earning  annually  a  large  surphis.  However  that 
may  be,  we  are  of  the  opinion  that  the  question  presented  is 
the  same  in  tliis  case  as  that  which  was  presented  with  refer- 
ence to  the  Hudson  Yalley  securities,  and  that  the  application 
of  the  relator  should  have  been  granted. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  BARTLFrr,  Vann, 
Werner  and  Chase,  JJ.,  concur. 

Order  affirmed. 


The  Jefferson  County  National  Bank,  Respondent,  v, 
Adelaide  W.  Dewey,  as  Executrix  of  Addicb  E.  Dewey, 
Deceased,  et  al..  Appellants,  Impleaded  with  Others. 

Bills,  notes  and  checks  — liability  of  indorsers  — effect  of  condi- 
tional payment  of  note. 

Indorsers  upon  a  promissory  note  paid  the  balance  remaining  due  after 
tlie  payee  had  credited  and  indorsed  thereon  the  amount  which  it  had 
recovered  upon  a  judgment  against  the  maker,  in  a  creditor's  action 
to  set  aside  other  judgments  against  such  maker,  whereupon  the  payee 
delivered  the  note  to  the  indorsers.  This  transaction  was  had  while  an 
appeal  was  pending  in  the  creditor's  action  which  resulted  in  a  reversal 
of  the  judgment  therein.  As  the  result  of  the  reversal  the  payee  was 
obliged  to  refund  the  amount  received  upon  the  note  in  the  creditor's 
action.  Held,  following  the  decision  on  the  former  appeal  in  this 
action  (181  N.  Y.  98),  that  the  payment  by  the  indorsers  was  a  condi- 
tional payment  to  the  knowledge  of  all  the  parties,  and  further  that 
the  additional  evidence  given  on  the  trial  now  pnder  review,  as  to  the 
extent  of  knowledge  of  one  of  the  indorsers  relative  to  existing  condi- 
tions at  the  time  he  made  the  payment,  is  not  sufficient  to  change  the 
Hghts  of  the  parties,  and  that  in  making  a  partial  payment  under  the 
circumstances,  the  indorsers  recognized  their  liability;  hence  the  pay- 
ments made  by  them  operated  only  to  extinguish  the  note  pro  tanto 
and  the  action  is  not  barred. 

Jeffer807i  Co.  Nat.  Bank  v.  Dewey,  131  App.  Div.  894,  affirmed. 

(Argued  October  18,  1909;  decided  December  7,  1909.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  27,  1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  N,  Carlisle  for  Adelaide  W.  Dewey,  as  executrix,  appel- 
lant. The  trial  court  erred  in  refusing  to  submit  to  the  jury 
the  question  as  to  whether  or  not  the  payments  made  by  the 
defendants  Nettleton  and  Dewey  were  made  in  payment  and 
discbarge  of  the  note  in  suit  and  not  in  recognition  of  or  con- 
ceding any  further  liability,  (firow  v.  Glea8on^\^\  N.  Y. 
489 ;  Adams  v.  Olin^  140  N.  Y.  150  ;  Pulver  v.  Essdatyriy 
22  Misc.  Kep.  433.) 

Tlieodore  E.  HajicocJc  for  Albert  E.  Nettleton,  appellant. 
The  trial  court  committed  error  in  directing  a  verdict  for  the 
plaintiff.  {McDonald  v.  M,  R.  li.  Co.,  167  N.  Y.  66 ;  Strick- 
land V.  Henry,  175  N.  Y.  372 ;  Shortsleeve  v.  Stehhina,  77  App. 
Div.  588 ;  Powell  v.  PaweU,  71  N.  Y.  71 ;  Chisholni  v.  State, 
141  N.  Y.  246 ;  Snowden  v.  Town  of  Soineraet,  171  N.  Y.  99.) 
By  directing  a  verdict  for  the  plaintiff  the  trial  court  erro- 
neously decided  that  the  defendant  Nettleton  did  not  make 
bis  final  payment  of  $215.35  with  the  intent  and  purpose  of 
discharging  his  final  liability  on  the  note.  {Schwartzman  v. 
Post,  94  App.  Div.  475 ;  Larhiris  v.  Ilard^nbrook,  90  N.  Y. 
333  ;  Jaffray  v.  Davis,  124  N.  Y.  170.)  In  directing  a  ver- 
dict for  the  plaintiff  the  trial  court  erroneously  held  as  a 
matter  of  law  that  the  plaintiff's  claim  was  not  barred  by  the 
Statute  of  Limitations.  (Abb.  Tr.  Ev.  824  ;  Adams  v.  Olin, 
140  N.  Y.  150 ;  Crow  v.  Gleason,  141  N.  Y.  489.)  By 
accepting  the  check  of  Nettleton,  with  the  condition  of  an 
absolute  release  thereon,  the  plaintiff  discharged  Nettletoa 
from  further  liability  thereon.  (  Wisner  v.  Schopp,  34  App. 
Div.  199 ;  FuUer  v.  Kemp,  138  N.  Y.  231 ;  Freiberg  v. 
Moffet,  91  Hun,  17 ;   Van  Bokkden  v.  Taylor,  62  N.  Y. 
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105 ;  Hills  V.  Somner,  63  Hun,  392 ;  Reynolds  v.  Empire 
6^,-85  Hun,  470;  Looby  v.  Village  of  West  Troy,  24 
Hun,  78 ;  Logan  v.  Davidson,  18  App.  Div.  353.) 

Frederick  W,  Boyer  for  respondent.  The  note  was  not 
paid ;  the  Statute  of  Limitations  did  not  apply ;  the  claim 
that  the  defendants  were  discharged  from  liability  under  sec- 
tions 200  and  203  of  the  Negotiable  Instruments  Law  was 
not  tenable  and  there  was  no  accord  and  satisfaction.  (J,  C, 
Nat.  Bank  v.  Dewey,  181  N.  Y.  98.) 

Haight,  J.  This  action  was  brought  upon  a  promissory 
note,  made  by  the  Eureka  Chemical  Company,  for  the  sum 
of  twenty-eight  hundred  dollars,  payable  fonr  months  after 
date  to  the  order  of  the  indorsers  named  therein,  which  note 
had  been  indorsed  by  the  defendants  and  four  other  persons 
and  transferred  to  the  plaintiflf.  At  the  maturity  of  the  note 
the  same  was  duly  protested  and  the  indorsers  were  charged 
by  giving  them  notice. 

The  facts  are  without  substantial  dispute,  and  are,  in  sub- 
stance, as  follows  :  At  the  time  of  the  maturity  of  the  note 
the  maker,  the  Eureka  Chemical  Company,  had  become  finan- 
cially embarrassed,  and  a  foreclosure  of  a  mortgage  upon  its 
property  was  pending  which  finally  resulted  in  a  decree  and  a 
sale  of  the  premises,  upon  which  there  was  a  surplus  nearly 
sufficient  to  discharge  the  note  in  question.  But  in  the  mean- 
time one.  Mi's.  Townley,  had  recovered  a  judgment  against  the 
company  which  became  a  first  lien  upon  the  surplus,  and  inas- 
much as  the  judgment  was  greater  than  the  amount  of  the  sur- 
plus, it  left  nothing  to  apply  upon  the  note.  Under  these  cir- 
cumstances Mr.  Dewey,  who  was  the  president  of  the  company 
and  who,  since  the  first  trial  of  this  action,  has  died,  and  is 
now  represented  by  the  defendant,  his  executrix,  retained  an 
attorney  and  instituted  proceedings  to  have  the  Townley  judg- 
ment vacated.  Upon  the  hearing  this  relief  was  denied, 
the  court  suggesting  that  if  the  creditoi's  of  the  corporation 
were  entitled  to  the  relief  asked  for,  it  should  be  through 
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an  action  in  the  natare  of  a  creditors'  bill.  Thereupon 
Mr.  Dewey  consulted  Mr.  Sawyer,  of  Watertown,  an  attor- 
ney at  law,  and  was  advised  by  him  to  see  Mr.  Camp,  the 
president  of  the  bank,  and  explain  the  matter  to  him 
and  see  if  he  could  obtain  his  consent  to  bring  such  an 
action.  Thereupon  Dewey  left,  as  Mr.  Sawyer  testifies,  and 
two  or  three  days  thereafter  the  president  of  the  bank  handed 
him  the  note  in  question,  upon  which  he  brought  an  action 
against  the  company  serving  the  summons  upon  Dewey,  as 
president,  but  did  not  make  the  indorsers  parties  to  the  action. 
Upon  this  action  judgment  was  entered  against  the  company 
by  default,  and  execution  was  issued  thereon.  Thereupon 
the  creditors'  action  was  brought  to  set  aside  the  Townley 
judgment  which  resulted  in  favor  of  the  plaintiff,  and  then 
the  sheriff,  wlio  had  levied  upon  the  surplus,  paid  over  the 
sum  of  $2,574.00  to  the  bank,  which  received  and  indorsed 
the  same  upon  the  note  in  question.  Subsequently,  the  bank 
notified  the  indorsers  of  the  amount  of  the  balance  that 
remained  due  and  unpaid  upon  the  note,  and  the  defendants 
Dewey  and  Nettleton  each  paid  their  respective  shares ;  but 
the  other  four  indorsers,  having  in  the  meantime  become 
irresponsible,  did  not  pay,  and  subsequently,  upon  the  sug- 
gestion of  the  defendant  Nettleton,  he  and  Dewey  made 
another  payment  upon  the  note  of  the  balance  that  then 
remained  due  and  unpaid,  and  upon  receiving  such  amount 
the  bank  handed  the  note  over  to  Dewey.  Subsequent  to 
the  payment  of  tlie  money  by  the  sheriff  to  the  bank,  Mrs. 
Townley  took  an  appeal  from  the  judgment  rendered  against 
her  to  the  Appellate  Division,  which  affirmed  the  judgment. 
A  further  appeal  was  then  taken  by  her  to  the  Court  of 
Appeals,  which  resulted  in  a  reversal  of  the  judgment.  {Jef- 
ferson County  Ifational  Bamk  v.  Townley^  159  N.  Y.  490.) 
An  order  was  then  obtained  requiring  the  bank  to  make 
restitution  of  the  monev  received  from  the  sheriff.  The  bank, 
after  complying  with  that  order,  again  called  upon  the 
indorsers  to  make  good  the  amount  and  also  the  costs  which 
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it  had  been  compelled  to  pay  upon  the  reversal  of  the  judg- 
ment by  the  Court  of  Appeals.  The  indorsers  having  neg- 
lected to  pay  the  same,  this  action  was  brought. 

Upon  the  lirst  trial  judgment  was  awarded  to  the  defend- 
ants. It  was  affirmed  in  the  Appellate  Division  by  a  divided 
court,  but  in  the  Court  of  Appeals  it  was  reversed  and  a  new 
trial  ordered.  {Jefferson  County  National  Bank  v.  Dewey ^ 
181  N.  Y.  98.)  The  opinion  in  tliat  case  was  written  by 
Judge  O^Bbien,  and  he  disposed  of  all  the  questions  then 
involved.  Upon  the  new  trial,  by  stipulation  of  the  parties, 
the  evidence  was  read  from  the  record  of  the  former  trial,  and 
the  only  additional  evidence  given  was  that  of  the  defendant 
Nettleton.  Upon  his  direct  testimony  he  testifies  that  he 
knew  nothing  about  the  suit  by  the  bank  against  the  Eureka 
Chemical  Company,  and  nothing  with  reference  to  the  suit 
brought  against  Mrs.  Townley.  He,  however,  admits  that  he 
was  a  director  of  the  company ;  was  an  iudorser  npon  this 
note ;  that  he  knew  of  the  amount  thereof  and  that  it  had  not 
been  paid  by  him ;  that  he  often  consulted  with  Dewey  with 
reference  to  it,  and  that  Dewey  told  him,  after  the  Eureka 
Chemical  Company  was  in  trouble,  that  it  had  assets  sufficient 
to  take  care  of  their  liability  upon  the  note ;  that  he  did  not 
go  into  detail.  He  also  conceded  that  he  knew  of  the  sale  of 
the  property  of  the  chemical  company  under  the  foreclosure ; 
that  he  knew  that  the  real  estate  was  sold,  but  did  not  know 
that  all  of  the  personal  property  was  sold,  and  that  he  also 
had  heard  that  the  sum  of  $2,574.00  had  been  paid  upon  the 
note,  but  that  he  did  not  know  that  it  came  through  the  hands 
of  the  sheriflF.  He  then  concludes  his  testimony  by  stating, 
"  Mr.  Dewey  was  managing  this  matter  for  me  and  the  other 
indorsers,  and  I  trusted  him."  It  appears  to  me  that  this 
statement  can  be  given  but  one  meaning,  and  that  is  that 
Dewey,  the  president  of  the  company  and  one  of  the  indorsers 
upon  the  note,  was  authorized  by  this  defendant  to  manage 
the  matter  for  him  and  the  other  indorsers.  In  other  words, 
he  was  his  agent,  and  whatever  Dewey  knew  with  reference 
to  the  Townley  judgment  and  his  proceedings  with  reference 
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thereto,  was  imputable  to  the  defendant  Nettleton.  As  to 
Dewey,  it  is  evident  that  he  knew  of  all  of  the  circumstances 
from  the  beginning  to  the  end.  He  instituted  tlie  proceed- 
ings ;  he  himself  so  testified.  lie  was  a  witness  upon  the  trial 
of  the  creditors'  action  against  Townley,  and  advised  with  the 
lawyers  conducting  the  case. 

At  the  conclusion  of  the  evidence  the  court,  following  the 
decision  of  this  court,  directed  a  verdict  in  favor  of  the  plain- 
tiff for  the  balance  due  upon  the  note,  but  refused  to  include 
the  costs  which  the  bank  had  been  compelled  to  pay  upon  the 
reversal  of  the  Townley  judgment  in  this  court.  It  may  be 
that  the  admissions  of  Dewey  with  reference  to  the  instituting 
of  the  proceedings  to  set  aside  the  Townley  judgment,  his 
interviews  with  Sawyer  and  the  part  that  be  took  in  tlie  trial 
of  the  case,  with  the  inferences  to  be  drawn  therefrom,  were 
sufficient  to  make  the  question  of  costs  one  for  the  jury.  But 
the  bank  has  not  appealed,  and  consequently  that  question  is 
not  now  before  us  for  review. 

It  is  now  contended  that  the  evidence  of  Nettleton  changes 
the  rights  of  the  parties  from  what  they  were  when  the  case 
was  under  review  in  this  court  on  the  former  appeal ;  that 
Nettleton  made  his  payments  upon  the  note  with  the  under- 
standing that  it  was  a  final  payment  discharging  in  full  his 
obligation  thereon,  and  that,  therefore,  the  payment  so  made 
did  not  prevent  the  running  of  the  Statute  of  Limitations. 
But,  as  we  have  seen,  he  or  his  agent  Dewey  understood  all 
of  the  facts.  They  knew  that  they  were  severally  liable  upon 
the  note  as  indorsers.  They  knew  that  it  was  a  liquidated 
claim  and  could  be  discharged  only  by  payment ;  that  a  pay- 
ment of  a  less  sum  than  the  principal  would,  in  law,  be  deemed 
a  payment  upon  account.  They  knew  that  the  $2,574.00 
indorsed  upon  the  note  was  made  out  of  the  assets  of  the  com- 
pany through  some  legal  proceedings.  In  making  a  partial 
payment  they  recognized  their  liability  as  indorsers.  As  is 
stated  by  Judge  O'Brien,  "It  may  be,  and  probably  is,  true 
that  the  defendants  made  the  payments  with  the  hope  and  expec- 
tation that  they  would  not  have  to  pay  any  more.    It  may  also 
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bo  true  tliat  the  plaintiffs  officers  received  these  payments  with 
the  same  hopes  and  expectations,  but  it  turned  out  that  they 
were  all  mistaken  and  that  all  their  calculations  had  been  upset 
by  the  success  of  Mrs.  Townley  in  securing  a  reversal  of  the 
judgment.  The  first  indorsement  had  been  made  upon  the 
note  of  money,  the  right  to  which  was  in  dispute  and  subject 
to  the  result  of  a  pending  litigation.  It  was  a  conditional 
payment  to  the  knowledge  of  all  the  parties,  and  under  those 
circumstances  it  cannot  be  held  that  the  partial  payments  made 
by  tlie  defendants  were  not  intended  to  be  payments  upon  the 
note  in  the  same  sense  as  if  the  attempt  to  collect  from  the 
maker  had  never  been  made.  ♦  ♦  *  The  money  paid  by 
the  indorsers  they  were  bound  to  pay  in  any  event,  and  the 
only  protection  that  they  had  against  further  liability  would 
be  the  successful  result  of  the  pending  suit,  which  was  to 
determine  whether  the  large  indorsement  should  inure  to  their 
benefit.  Hence,  tlie  payments  made  by  them  operated  only 
to  extinguish  the  note  pro  tanto,  and  so  the  action  is  not 
barred." 
The  judgment  should  be  affirmed,  with  costs. 

HisoooK,  J.  (dissenting).  I  dissent  from  the  opinion  which 
is  to  prevail  in  this  case. 

This  action  is  brought  to  recover  the  balance  unpaid  on  a 
certain  note  made  by  the  Eureka  Chemical  Company  and  held 
by  tlie  respondent,  and  for  which  balance  it  is  claimed  that 
the  appellant  Nettleton  and  the  appellant  Dewey's  testator, 
one  Addice  E.  Dewey,  became  liable  as  two  amongst  several 
indorsers,  and  judgment  has  been  rendered  against  them. 

Various  reasons  are  urged  why  the  judgment  should  be 
reversed,  but  in  my  opinion  none  of  these  permit  discussion 
in  view  of  the  decision  of  this  court  on  a  former  appeal 
{Jefferson  Co.  Nat.  Bank  v.  Deioey^  181  N.  Y.  98),  except 
the  one  that  this  action  was  barred  by  the  Statute  of  Limita* 
tions.  I  disagree  with  the  disposition  made  of  this  defense  as 
to  the  appellant  Nettleton,  and  whereby  it  was  held  as  a  mat- 
ter of  law  that  the  same  was  not  established,  and  the  discus- 
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sion  of  the  qnestion  thus  arising  will  involve  a  statement 
somewhat  at  length  of  the  facts  presented  on  this  appeal. 

After  the  respondent  had  disconnted  the  note  above  men-  * 
tioned  the  maker  thereof,  the  Chemical  Company,  became 
embari-assed  financially,  and  a  judgment  was  recovered  against 
it  by  a  Mrs.  Townley  on  a  claim  assigned  to  her  by  her  hus- 
band, who  was  secretary  of  the  company,  and  under  the  exe- 
cution issued  on   tliis  judgment  a   levy  was  made  on   the 
company's  property.     Subsequently  the   plaintiff  recovered 
judgment  on  its  note  against  tlie  company  and  on  said  judg- 
ment brought  a  creditor's  action  to  set  aside  the  Townley 
judgment  and  all  proceedings  thereunder.     It  was  successful 
in  this  suit  in  the  beginning,  and  with  the  result  that  upwards 
of  $2,000,  proceeds  of  the  sale  of  the  debtor's  property,  was 
taken  away  from  Mrs.  Townley  and  paid  to  the  respondent  to 
apply  on  its  note.     Thereafter  the  balance  remaining  unpaid 
on  the  note  was  apportioned  amongst  the  six  iudorsers  and 
Messrs    Dewey  and  Nettleton   each  paid  as  his  respective 
share  of  the  entire  balance  claimed  to  be  unpaid  on  Decem- 
ber 18,  1895,  the  sum  of  $126.88.     It  transpired,  however, 
that  some  of  the  indorsers  were  not  responsible  and  did  not 
pay  their  respective  shares  of  this  balance,  and  on  account  of 
these  defaults  there  still  remained  unpaid  on  March  7,  1898, 
a  balance  of  $430.70,  and  on  said  date  Messrs.  Dewey  and 
Nettleton  paid  this  balance,  share  and  share  alike.    The  first 
payments  were  made  in  accordance  with  a  statement  fur- 
nished by  the  bank  which  showed  explicitly  that  the  balance 
remaining  unpaid  on  Ithe  note  would  be  satisfied  in  full  by  the 
proposed  payment  by  Dewey  and  Nettleton,  subject,  possi- 
bly, to  a  default  by  other  indorsers  in  payment  of  their  shares. 
At  the  time  the  last  payments  wei*e  made  the  respondent 
indorsed  on  the  note  "  Received  of  A.  E.  Dewey  and  A.  E. 
Nettleton  $430.70,  the  balance  due  on  within  note,"  and  the 
note  was  delivered  up  to  Mr.  Dewey.     In  addition  the  appel- 
lant Nettleton,  when  making  his  first  payment,  wrote  a  let- 
ter inclosing  the  check  to  the  respondent's  cashier  and  which 
in  part  read  as  follows :  ^^  Enclosed  please  find   cheek   for 
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$126.88,  my  proportion  of  tlie  note  of  December  25,  1891, 
which  kindly  send  me  a  receipt  for  and  advise  me  when  the 
note  is  due  just  what  amount  lias  been  paid  on  the  same."  To 
this  letter  he  received  an  answer  written  by  the  respondent's 
president  stating,  ^^  Yours  of  the  16th  is  at  hand  enclosing 
check.  *  *  *  My  impression  is  that  some  of  the 
indorsers  cannot  respond,  and  yon  may  be  assessed  for  an 
additional  sum." 

Mr.  Nettleton  made  his  second  payment  above  mentioned 
by  a  check  which  read  as  follows : 

"  Syracuse,  N.  Y.,  March  1,  1898. 
"The  Bank  of  Syracuse  pay  to  Smith  Woolworth,  cashier, 
or  order,  two  hundred  and  fifteen  and  thirty-five-hundredths 
dollars  ($215.35). 

"  A  general  release  from  all  liability  in  indorsement  of  note 
of  Eureka  Chemical  Co.  of  December  25,  1891,  for  $2,800. 

"A.  E.  NETTLETON,  Personal." 

He  inclosed  this  check  to  respondent  in  a  letter  addressed 
to  the  cashier,  which  read  as  follows : 

"Dear  Sir. —  Enclosed  please  find  check  for  $215.35  to 
cover  the  amount  of  my  liability  on  the  indoi*sement  of  the 
note  given  by  the  Eureka  Chemical  Co.  in  1891.  Will  you 
kindly  send  me  a  general  release  from  all  liability  as  indorser 
on  this  note  in  acknowledging  the  check  ? " 

In  answer  to  this  he  received  a  letter  written  by  respond- 
ent's cashier  stating,  "  Yours  *  *  *  received  *  *  * 
enclosing  check  which  you  state  is  to  dbver  amount  of  your 
liability  as  indorser.  *  *  *  Now  this  is  just  about  one- 
half  of  the  amount  unpaid  on  the  note,  and  we  shall  be  glad 
to  deliver  the  note  to  you  or  to  Mr.  A.  E.  Dewey,  or  some 
one  entitled  to  receive  it  when  the  whole  amount  is  paid," 
and  as  already  stated,  when  Mr.  Dewey  paid  his  share  the 
note  was  delivered  up  to  him. 

In  the  meantime  an  appeal  had  been  taken  by  Mrs.  Town- 
ley  from  the  judgment  obtained  by  respondent  setting  aside 
her  judgment  and  levy,  and  subsequently  to  the  payments 
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above  mentioned  respondent's  jadgment  was  reversed  and  it 
was  compelled  to  refund  to  or  for  the  benefit  of  Mrs.  Townley 
the  moneys  which  it  had  originally  received  in  its  action  and 
applied  to  the  partial  payment  of  this  note,  and  then  still  later 
this  action  was  brought  to  recover  of  Dewey  and  Nettle  ton 
the  amount  which  was  left  unpaid  on  the  note  after  such 
refunding. 

It  is  or  must  be  conceded  that  this  action  when  brought 
was  barred  by  the  Statute  of  Limitations  unless  this  result 
had  been  prevented  by  the  payments  which  liave  been  referred 
to.  I  think  it  is  clear  that  such  payments  were  not  of  such  a 
nature  as  to  operate  as  an  acknowledgment  of  the  remaining 
balance  of  indebtedness  now  sought  to  be  recovered,  and, 
therefore,  to  prevent  the  operation  of  the  statute  unless,  as  is 
claimed  by  the  respondent,  Dewey  and  Nettleton,  at  the  time 
of  making  tlie  same,  were  to  be  charged  with  knowledge  of 
the  nature,  condition  and  possibilities  of  the  Townley  litiga- 
tion and  appeal ;  that  the  note  had  been  partly  paid  with 
proceeds  of  that  litigation  under  a  judgment  which  might  be 
reversed  and  an  additional  amount  of  indebtedness  on  the 
note  revived,  and  that,  therefore,  their  payments,  although 
expressed  to  be  in  full,  were  still  subject  to  the  condition  and 
understanding  that  they  might  be  called  on  to  make  further 
payments  in  such  contingency.  I  shall  consider  first  this 
claim  of  the  respondent  that  they  were  chargeable  with  such 
knowledge  and  assumed  such  contingency,  and  then,  if  such 
claim  seems  to  be  unfounded,  the  other  proposition  that  the 
payments  did  not  operate  to  prevent  the  statute  from  running. 

It  is  unnecessary  now  to  consider  the  question  whether 
Dewey  and  Nettleton,  although  knowing  of  the  Townley 
litigation  and  its  past  results  and  future  possibilities,  might 
not  so  make  their  payments  in  full  satisfaction  of  their  lia- 
bility as  to  exclude  any  recognition  or  acknowledgment  of 
any  further  indebtedness,  and,  therefore,  render  them  ineffect- 
ual to  stay  the  running  of  the  statute.  Of  course,  it  is  not 
suggested  that  part  payment  would  satisfy  an  indebtedness. 
The  query   simply  is  whether  a  payment,  even   though   it 
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proves  to  be  partial,  may  not  be  so  made  as  to  exclude  any 
acknowledgment  of  further  liability  whereby  the  force  of  the 
statute  will  be  suspended. 

The  disposition  of  this  appeal  may  be  based  on  evidence 
showing  lack  of  such  knowledge  and  understanding.  While 
there  was  some  testimony  which  might  have  permitted  a  jury 
to  say  that  Mr.  Dewey  understood  the  situation  so  far  as  the 
Townley  litigation  was  concerned,  and,  therefore,  must  have 
understood  when  he  made  his  paymentsHhat  tlie  satisfaction 
by  him  through  them  of  all  of  his  liability  on  the  note  was 
dependent  on  tlie  bank's  maintaining  its  judgment  against  the 
Townleys,  there  is  much  force  in  the  claim  that  there  was  suf- 
ficient evidence  leading  to  a  diffei'ent  conclusion,  so  that  the 
appellant  Dewey  was  entitled  to  have  the  jury  pass  on  this 
question  of  his  knowledge  and  understanding.  I  feel  com- 
pelled to  conclude,  however,  that  this  court  on  the  former 
appeal  on  a  record  substantially  the  same  as  the  present  one 
so  far  as  it  relates  to  Mr.  Dewey  did  decide  that  he  had  such 
information,  knowledge  and  understanding  as  placed  his  pay- 
ments in  the  category  of  ordinary  partial  payments  on  an 
indebtedness  and  prevented  the  operation  of  the  statute  in 
his  favor,  and  that,  therefore,  we  are  foreclosed  on  this  ques- 
tion so  far  as  his  representative  is  concerned. 

The  situation,  however,  is  entirely  different  so  far  as  the 
appellant  Nettleton  is  concerned.  On  the  former  trial  he 
was  not  called  as  a  witness  as  he  was  on  the  last  trial.  On 
the  record  as  it  now  stands,  in  my  opinion,  there  is  not  only 
no  evidence  to  show  that  Mr.  Nettleton  so  knew  about  the 
Townley  litigation  that  he  must  be  assumed  to  haA'c  made 
his  payments  subject  to  the  condition  and  with  the  under- 
standing that  that  Townley  litigation  might  eventually  go 
against  the  bank  and  he  be  compelled  to  make  up  a  further 
deficiency  and  balance,  but,  on  the  other  hand,  the  undisputed 
evidence  is  that  he  did  not  have  any  such  knowledge  or 
understanding.  Mr.  Nettleton  was  a  director  of  the  Chemi- 
cal Company  on  an  insignificant  holding  of  twenty  shares  of 
stock,  and  he  lived  in  Syracuse  wliile  the  note  was  held  and 
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the  seat  of  the  litigation  with  reference  to  it  was  in  Water- 
town.  In  tlie  most  positive  terms  and  without  contra- 
diction he  testified  that  he  knew  absoUitely  nothing  of 
the  suit  brought  by  the  respondent  against  the  Chemi- 
cal Company  or  of  the  suit  brought  against  Mrs.  Town- 
ley,  or  that  any  proceeds  of  that  litigation  had  been  applied 
in  reduction  of  tlie  note  when  ]ie  made  his  payments, 
and  that  he  undei-stood  that  Iiis  first  payment  of  $126.88 
was  tlie  balance  of  his  liability  on  the  note  as  indorser, 
and  that  again  when  he  made  the  second  payment  necessi- 
tated by  the  default  of  the  other  indorsers  he  understood 
that  it  was  in  full  discharge  of  his  indebtedness  and  that 
he  would  be  relieved  from  further  liability.  Stress  is  laid  on 
the  statement  in  his  evidence  that  '^Mr.  Dewey  was  manag- 
ing this  matter  for  me  and  the  other  indorsers  and  I  trusted 
him."  The  other  testimony,  however,  makes  it  perfectly  clear 
what  this  means  and  that  it  did  not  mean  that  he  made  his 
payments  through  Mr.  Dewey  as  a  general  agent  and  that, 
therefore,  he  was  to  be  charged  with  any  knowledge  which 
Mr.  Dewey  might  have  had  about  the  Townley  litigation.  It 
appears  that  Mr.  Dewey,  who  lived  in  Watertown,  looked  after 
the  balance  claimed  to  be  due  on  the  note  and  that  Mr.  Nettle- 
ton  conferred  with  him  about  apportioning  to  the  different 
indorsers  their  respective  amounts  of  this  indebtedness  and 
about  cleaning  the  matter  up.  There  is  not  the  slightest  evi- 
dence that  Mr.  Dewey  acted  as  agent  for  Mr.  Nettleton  in  respect 
to  the  Townley  litigation  or  that,  if  he  knew,  he  ever  informed 
the  latter  that  the  payments  he  was  making  were  of  a  balance 
based  on  the  application  of  the  proceeds  of  that  litigation. 
Neither  of  Mr.  Nettleton's  payments  was  made  through  Mr. 
Dewey  but  each  one  was  made  by  him  directly  to  the  respond- 
ent. It  is  possible  that  when  Mr.  Nettleton  made  his  first 
payment  he  was  to  be  charged  with  knowledge  that  such  pay- 
ment was  on  the  basis  of  an  apportionment  amongst  six 
indorsers  and  that  if  any  one  failed  to  pay  his  share  he  would 
be  compelled,  as  he  subsequently  did,  to  pay  his  share  of  any 
deficiency  caused  by  such  default.     But,  subject  to  this,  it  is 
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perfectly  evident  tliat  he  made  his  payments  with  no  other 
idea,  anderstanding  or  expectation  than  that  each  one  at 
the  time  it  was  made  was  in  full  payment  and  settlement  of 
any  liability  on  the  note  in  question. 

This  being  so,  it  seems  apparent  that  they  were  not  partial 
payments  whereby  was  acknowledged  a  remaining  indebted- 
ness, and  wherefrom  could  be  inferred  such  a  new  promise  to 
pay  such  remaining  indebtedness  as  canceled  up  to  that  date 
the  running  of  the  statute. 

The  fundamental  principle  underlying  the  theory  that  a 
])ayment  operates  against  the  statute  is  that  it  is  a  partial 
payment  and  that  it  acknowledges  the  existence  of  a  balance 
of  indebtedness  still  to  be  paid,  and  no  case  has  been  cited,  or 
as  I  believe  can  be  cited,  holding  that  where  a  debtor  has 
made  a  payment  in  full  of  his  indebtedness  it  operates  to 
prevent  the  running  of  the  statute  as  against  some  balance, 
which  through  some  contingency  not  known  or  understood  by 
him,  may  still  exist  or  tliereafter  be  brought  into  existence. 
It  is  of  no  materiality  that  the  appellant  might  or  even  should 
have  learned  about  the  Townley  litigation,  and  that  in  case  of 
the  reversal  of  the  respondent's  judgmeiit  there  would  be  an 
unpaid  balance  on  the  note.  Ko  consideration  of  duty  or 
negligence  or  even  of  blindness  to  the  facts  is  involved.  The 
simple  qnestion  is  whether  he  made  his  payments  with  the 
understanding  and  intent  that  thereby  his  liability  should  be 
paid  in  full  and  extinguished.  If  he  did  this,  then  certainly 
the  payments  did  not  amount  to  an  acknowledgment  of  fur- 
ther indebtedness  and  prevent  the  running  of  the  statute. 
That  ho  did  so  do  is  established  beyond  controversy. 

The  principles  which  govern  this  subject  are  too  funda- 
mental and  well  settled  to  be  obscure  or  doubtful.  There  is 
no  need  to  make  extensive  citations  of  authorities  which  have 
declared  them.  It  will  be  sufficient  to  quote  what  was  written 
by  Judge  Earl  in  Crow  v.  Gleason  (141  N.  Y.  489,  493). 
He  said  :  "  In  order  to  make  a  money  payment  a  part  pay- 
!nent  within  the  statute,  the  burden  is  upon  the  creditor  to  show 
that  it  was  a  payment  of  a  portion  of  the  admitted  debt,  and 
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that  it  was  paid  to  and  accepted  by  iiim  as  such,  accompanied 
by  circumstances  amounting  to  an  absolute  and  unqualified 
acknowledgment  by  the  debtor  of  more  being  due,  from  which 
a  promise  may  be  inferred  to  pay  the  remainder.  Part  pay- 
ment of  a  debt  is  not  of  itself  conchisive  to  take  tlie  case  out 
of  the  statute.  In  order  to  have  that  effect  it  must  not  only 
appear  that  the  payment  was  made  on  account  of  a  debt,  but 
also  on  account  of  the  debt  for  which  action  is  brought,  and 
that  the  payment  was  made  as  a  part  of  a  larger  indebtedness, 
and  under  such  circumstances  as  warrant  a  jury  in  finding  an 
implied  promise  to  pay  the  balance.  If  it  be  doubtful  whether 
the  payment  was  a  part  payment  of  an  existing  debt,  more 
being  admitted  to  be  due,  or  whether  the  payment  was 
intended  by  the  party  to  satisfy  the  whole  of  the  demand 
against  him,  the  payment  cannot  operate  as  an  admission  of  a 
debt  so  as  to  extend  the  period  of  limitation.  If  there  be  a 
mere  naked  payment  of  money  without  anything  to  show  on 
what  account,  or  for  what  reason  the  money  was  paid,  the 
payment  will  be  of  no  avail  under  the  statute.  The  payment 
must  be  made  under  such  circumstances  as  to  show  a 
recognition  of  a  larger  debt  remaining  unpaid." 

The  judgment  should  be  reversed  as  to  the  appellant 
Nettleton  and  a  new  trial  granted,  with  costs  to  abide  event. 

CuLLEN,  Cli.  J.,  Edward  T.  Bartlett,  Willard  Bartlett 
and  Chase,  JJ.,  concur  with  Haight,  J. ;  Vann,  J.,  concurs 
with  HiscocK,  J. 

Judgment  affirmed. 


John  Kirby,  Appellant,  v.  Montgomery  Brothers  and 

Company,  Respondent. 

Vaster  and  servant  —  question  for  jury  as  to  negligence  and  con- 
tributory negligence. 

It  is  the  duty  of  a  master  to  use  reasonable  care  to  provide  a  reasonably 
safe  place  for  bis  servant  to  work,  and  the  same  degree  of  care  is 
required  of  him  to  inspect  the  place  and  keep  it  safe.  Whatever  source 
of  danger  he  would  discover  by  reasonable  inspection,  he  is  presumed  to 
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know,  and  constructive  notice,  through  the  lapse  of  time,  has  the  same 
effect  as  discovery  by  actual  inspection.  The  knowledge  of  his  super- 
intendent, clothed  with  general  powers,  is  the  knowledge  of  the  master, 
and  his  negligence  in  failing  to  inspect  and  remedy  is  the  negligence  of 
the  master. 

In  a  shed  used  for  the  storage  of  lumber,  defendant  had  provided  a  plat- 
form eighteen  inches  wide  along  a  perpendicular  wall  as  a  walk  to 
cross  over  a  driveway  from  one  gallery  to  another.    About  five  feet 
above  the  walk  and  fastened  to  the  perpendicular  wall  was  an  electric 
light  switchbox  which  projected  about  six  inches  from  the  wall.    The 
walk  was  strong  enough  for  the  purpose  for  which  it  was  intended  and 
was  securely  fastened  at  each  end.     Plaintiff,  who  had  been  ordered 
by  defendant's  superintendent  to  do  some  work  in  one  of  the  galleries, 
reached  the  platform  by  a  ladder,  which  was  the  only  means  provided, 
and  began  to  walk  across  the  platform  to  the  other  gallery  where  his 
duties  called  him,  proceeding  by  the  narrow  walk.    When  he  reached 
the  switchbox,  and  in  onier  to  avoid  it,  he  intentionally  stepped  upon 
two  thin  boards  lying  one  upon  the  other  and  close  to  and  alongside 
the  platform,  but  they  tipped  and  broke,  and  plaintiff  was  thrown  to 
the  driveway  below,  receiving  severe  injuries.    The  boards,  although 
they  seemed  to  widen  the  walk,  were  not  a  part  of  it,  were  not 
strong  enough  to  bear  the  weight  of  a  man  and  were  not  fastened, 
but  had  laid  beside  the  platform  for  a  month  before  the  accident,  to 
the  knowledge  of  defendant's  superintendent.    Plaintiff  was  ignorant 
of  these  facts,  and  had  the  right  to  assume,  from  their  appearance, 
that  the  boards  were  part  of  the  walk  and  had  been  placed  there  to 
walk  upon.     While  he  might  have  avoided  the  switchbox   without 
stepping  off  the  platform  and    on   the    boards  by   stooping  as   he 
passed,  it  does  not  appear  that  he  knew  that  it  was  necessary  to  do  so. 
The  defendant  was  chargeable  with  actual  knowledge  of  the  facts,  and. 
hence,  that  the  boards  were  so  placed  as  to  look  like  a  part  of  the 
platform:  that  they  would  not  support  the  weight  of  a  man;  that  they 
were  unfastened,  and  that  if  a  workman  should  step  on  them  he  would 
probably  be  injured.    Held,  that  it  was  error  to  nonsuit  the  plaintiff. 
It  was  for  the  jury  to  say  whether  he  was  careless  in  stepping  upon  the 
loose  boards  instead  of  stooping  to  avoid  the  switchbox,  and  there  was 
evidence  for  the  jury  upon  1>oth  of  the  questions  usually  involved  in 
actions  of  negligence. 

Kirby  V.  Montgomery  Bros,  <fc  Co.,  126  App.  Div.  922,  reversed. 

(Argued  November  28,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment,  entered  September  25,  1908, 
npon  an  order  of  tlie  Appellate  Division  of  the  Snpremo 
Court  in  the  fourth  judicial  department,  overruling  plaintiff's 
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exceptions,  ordered  to  be  heard  in  the  first  instance  by  tlie 
Appellate  Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment  for  defendant  on  a  nonsuit  granted  at  the 
Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederick  G.  Bagley  and  Thomas  A.  Sullivan  for  appel- 
lant If  from  tlie  evidence  men  of  ordinary  prudence  and 
discretion  might  differ  as  to  the  character  of  the  acts  or  if  the 
inference  to  be  drawn  from  or  the  significance  to  be  attached 
to  the  testimony  is  doubtful,  the  question  is  one  of  fact  for 
the  jury.  {Hayes  v.  Miller^  70  N.  Y.  112 ;  Nolan  v.  RaU- 
road  Co.^  87  N.  Y.  63.)  The  jury  could  have  found  that  the 
defendant  was  negligent.  {Connelly  v.  11.  cfe  G,  Construc- 
tion Co.y  192  N.  Y.  182.)  The  question  of  plaintiff's  con- 
tributory negligence  and  assumption  of  risk  was  for  the  jury. 
{Jenks  V.  Thompson^  179  N.  Y.  26.) 

Clinton  B,  Gibbs  for  respondent. 

Vann,  J.  The  plaintiff,  while  in  the  employ  of  the  defend- 
ant as  a  common  laborer  in  its  lumber  yard  in  the  city  of 
Buffalo,  alleges  that  he  was  seriously  injured  by  the  negli- 
gence of  his  master  in  failing  to  furnish  him  a  safe  place  in 
which  to  work.  The  accident  occurred  in  a  shed  belonging  to 
the  defendant  used  to  store  lumber  for  the  purpose  of  selling 
it  at  retail.  This  building  was  125  feet  long,  with  a  plank 
driveway  in  the  center,  through  which  delivery  wagons  were 
driven  in  and  out.  Lnmber  was  stored  on  either  side  of  the 
driveway,  and  about  twelve  feet  above  on  either  side  of  the 
space  over  the  driveway  were  galleries  in  which  lumber  was 
piled  in  racks.  Between  the  galleries  and  over  the  driveway 
was  an  open  space  nine  feet  five  inches  wide,  used  to  pass 
lumber  from  the  galleries  down  to  the  wagons  below.  At  one 
end  of  this  open  space  a  platform  composed  of  planks  had 
been  erected,  and  on  the  platform  a  structure  called  an  office 
extended  out  a  distance  of  four  feet  and   one  incli.     The 
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platform  extended  eighteen  inches  beyond  the  office  and  this 
part  thereof  whs  used,  without  a  raiHiig,  as  a  walk  to  cross 
over  from  one  gallery  to  the  other.  Attached  to  the  side  of 
the  office  and  four  feet  eleven  inches  above  the  walk  was  a 
switchbox,  sixteen  inches  high,  twenty-three  inches  long  and 
six  and  three-fourths  inches  wide,  which  projected  over  the 
walk  the  distance  of  its  width.  The  planks  of  the  platform, 
originally  two  inches  thick  but  by  use  worn  somewhat  thinner, 
were  securely  nailed  at  either  end. 

For  a  month  before  the  occasion  in  question  two  pine 
boards,  each  five  and  three-fourths  inches  wide  and  seven- 
eighths  of^  an  inch  thick,  had  laid  one  above  the  other  close 
up  to  the  platform,  with  both  ends  unfastened.  The  com- 
bined carrying  capacity  of  these  boards,  planed,  grooved  and 
beaded  as  they  were,  when  so  placed,  with  both  ends  supported 
but  not  fastened,  across  a  space  nine  feet  five  inches  wide, 
was  seventy-five  pounds.  They  had  been  recently  planed 
and  were  light  in  color,  while  the  planks  were  dark.  The 
apparent  effect  of  the  boards,  thus  placed  one  on  top  of  the 
other  as  close  to  the  platform  as  they  could  be,  was  to  widen 
the  walk  from  eighteen  inches  to  twenty-three  and  three-fourths 
inches.  The  situation,  as  thus  described,  was  well  known  to 
the  defendant's  general  superintendent,  who  was  there  sev- 
eral times  every  day.  The  plaintiff  had  been  ordered  by  him, 
when  he  had  nothing  else  to  do,  to  go  up  in  the  galleries  and 
tie  up  siding.  He  had  been  in  the  employment  of  the 
defendant  for  about  three  months  and  had  been  up  in  the 
galleries  "a  couple  of  times,"  but  he  did  not  know  that  the 
boards  were  not  fastened  at  the  ends,  nor  that  they  were 
unsafe  and  not  intended  to  form  part  of  the  platform. 

On  the  occasion  in  question  the  plaintiff  started  to  go  to 
work  in  the  galleries,  reached  the  platform  by  a  ladder  which 
was  the  only  means  provided  and  began  to  walk  across  to  the 
other  side  where  his  duties  called  him.  Proceeding  by  the 
narrow  walk,  when  he  reached  the  switchbox  he  intentionally 
stepped  with  his  left  foot  on  the  boards,  laid  one  above  the 
other  close  to  the  platform,  but  they  tipped,  both  broke  and 


1909.]  KiRBY  V.  MONTQOMEKY  BROTHERS  &  Co.  31 


K.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

Le  was  thrown  to  the  driveway  below.  Two  of  liis  ribs  were 
broken,  the  left  clavicle  fractured,  the  upper  end  of  the 
hutneras  dislocated  and  he  was  badly  bruised. 

He  was  five  feet  three  and  one-half  inches  in  height  and 
his  shoulder  came  below  the  switchbox,  so  that  by  stooping  he 
could  have  passed  without  hitting  it  and  without  stepping  on 
the  boards.  He  had  formerly  bent  down  as  he  passed  by  the 
box  and  he  could  not  remember  that  he  had  ever  stepped  on 
the  boards  before.  The  walk  was  for  the  use  of  the  workmen 
and  was  the  only  way  to  reach  the  galleries.  The  place  was 
well  lighted. 

The  duty  of  using  reasonable  care  to  provide  a  reasonably 
safe  place  for  his  servant  to  work  in,  is  cast  by  law  upon  the 
master,  and  the  same  degree  of  care  is  required  of  him  to 
inspect  tlie  place  and  keep  it  safe.  Whatever  source  of  danger 
the  master  would  discover  by  reasonable  inspection,  he  is  pre- 
sumed to  know,  and  constructive  notice,  through  the  lapse  of 
time,  has  the  same  effect  as  discovery  by  actual  inspection. 
The  knowledge  of  his  superintendent  clothed  with  general 
powers,  is  the  knowledge  of  the  master,  and  his  negligence  in 
failing  to  inspect  and  remedy  is  the  negligence  of  the  master. 
Acting  in  the  line  of  his  duty,  the  plaintiff  was  walking  from 
one  part  of  the  building  to  another  over  a  walk  provided  by 
the  defendant  for  that  purpose,  and  under  these  circum- 
stances the  law  regards  the  walk  as  a  place  furnished  by  the 
defendant  for  his  servants  to  work  in.  If  the  jury  could  have 
found  that  the  walk  was  unsafe  and  that  the  defendant  knew 
or  should  have  known  it,  the  plaintiff  had  a  right  to  recover 
damages  for  the  injuries  he  sustained,  provided  he  was  not 
himself  guilty  of  negligence. 

As  the  plaintiff  was  non-suited,  he  is  entitled  on  this  review 
to  tlie  most  favorable  inferences  which  a  reasonable  man 
could  draw  from  the  evidence.  We  must  assume,  therefore 
that  he  was  walking  by  a  perpendicular  wall  over  a  walk 
eighteen  inches  wide  without  the  boards,  and  twenty-three 
and  three-fonrtlis  inches  with  them.  This  narrow  walk  had 
no  railing  and  it  was  obstructed  to  some  extent  by  the  switch- 
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box  which  projected  over  it.  Wliile,  by  stooping,  lie  could 
have  passed  under  the  box  without  hitting  it,  it  does  not 
appear  that  he  knew  it  was  necessary,  and  it  was  a  natural 
and  ordinary  act  to  step  out  so  as  to  be  certain  to  avoid  the 
box.  From  the  position  of  the  boards  close  up  to  the  walk, 
and  their  thickness,  wliich,  as  they  were  placed  one  above  the 
other,  was  about  the  same  as  the  thickness  of  the  walk,  he 
had  the  right  to  assume,  as  the  jury  could  have  found,  that 
they  were  a  part  of  the  walk  and  had  been  placed  there  to 
walk  upon.  While  he  was  ignorant  of  the  actual  facts,  he  had 
a  right  to  rely  upon  the  apparent  facts ;  yet  tlie  defendant, 
through  its  superintendent  and  the  length  of  time  tliat  the 
situation  had  continued  without  change,  was  cliarged  with 
knowledge  of  the  actual  facts  and,  hence,  that  the  boards  were 
so  placed  as  to  look  like  a  part  of  the  walk  ;  that  they  would 
not  support  the  weight  of  a  man  ;  that  they  were  unfastened 
and  that  if  one  of  the  workmen  should  step  on  them  he  would 
probably  be  injured.  According  to  the  most  favorable  but 
still  reasonable  view  of  the  evidence  to  be  taken  in  the  inter- 
est of  the  plaintiff,  the  legal  effect  of  the  situation  was  the 
same  as  if  the  defendant  had  knowingly  placed  defective 
boards,  without  fastening  them,  so  as  to  form  part  of  the 
walk,  and  the  plaintiff,  not  knowing  that  they  were  defective 
and  with  reason  to  believe  that  they  were  an  extension  of  tlie 
walk  and  were  safe,  had  stepped  upon  them  in  order  to  avoid 
hitting  the  switchbox.  lie  had  to  stoop  or  step  out  and  it 
was  for  the  jury  to  say  whether  he  was  careless  in  stepping 
out  instead  of  stooping. 

We  think  there  was  evidence  for  tlie  jury  upon  both  of 
the  questions  usually  involved  in  actions  of  negligence  and 
that  the  motion  to  non-suit  should  not  have  been  granted. 
The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

CuLLEN,  Cli.  J.,  Gray,  Edward  T.  Babtlktt,  Haight, 
Werner  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  of  the  Sa:!ATK  of  New  York  ex  rel.  Jamaica. 
Water  Supply  Company,  Respondent,  v.  The  State  Board 
OF  Tax  Commissioners,  Appellant. 

ThB'City  of  New  York^. Appellant. 

Tax  —  what  special  franchise  taxes  may  be  deducted  as  paid,  in 
valuation  of  special  franchise  under  net  earnings  rule. 

The  special  franchise  taxes,  which  may  be  deducted  from  the  gross  earn- 
ings of  a  corporation  for  the  purpose  of  assessing  a  special  franchise 
tax  under  the  net  earnings  rule  include  only  such  as  have  accrued  against 
and  have  in  fact  been  paid  by  it  during  the  period  in  which  the  net  earn- 
ings are  talcen  as  the  basis  of  the  valuation.  It  is  not  proper  to  include 
as  a  part  of  the  expenses  of  the  corporation  for  that  period  the  estimated 
amount  of  the  special  franchise  tax  then  in  process  of  ascertainment. 

(Submitted  November  22, 1909;  decided  December  7,  1909.) 

Motion  for  re-argament.    (See  196  N.  Y.  39.) 

Willard  Bartlett,  J.  One  of  the  principal  questions 
discussed  in  the  opinion  in  this  case  originally  was  whether 
where  the  net  earnings  rule  is  adopted  in  valuing  a  special 
franchise  the  taxes  paid  by  the  relator  should  be  deducted 
from  the  gross  earnings  in  order  to  determine  the  net  earn- 
ings of  the  taxpayer.  The  Appellate  Division  had  held  that 
there  should  be  deducted  from  the  earnings  "  all  taxes  includ- 
ing approximately  the  amount  of  the  special  franchise  tax 
to  he  assessed^  We  expressed  our  dissent  from  this  view, 
saying  tliat  the  deduction  to  which  the  relator  is  thus  entitled 
on  account  of  taxes,  however,  "  does  not  include  the  special 
franchise  tax  itself."  By  this  we  meant  merely  that  in  mak- 
ing a  valuation  based  upon  the  earning  capacity  of  a  corpora- 
tion for  a  particnlar  period  it  was  not  proper  to  include  as  a 
part  of  the  expenses  of  the  corporation  for  thkt  period  the 
estimated  amount  of  the  very  special  franchise  tax  then  in 
process  of  ascertainment.  ' 
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It  appears  tliat  wliat  we  said  on  this  subject,  however,  has 
given  rise  to  conflicting  inferences  on  the  part  of  counsel 
resulting  in  differences  which  obstruct  the  settlement  of  a 
large  number  of  tax  litigations  which  could  otherwise  speedily 
be  adjusted.  For  tliis  reason,  although  the  present  applica- 
tion is  not  brought  within  any  of  the  established  rules  relating 
to  motions  for  reargument,  we  are  quite  willing  to  supplement 
the  opinion  by  a  brief  statement  which  may  resolve  the  differ- 
ences that  have  thus  arisen. 

In  cases  where  the  net  earnings  rule  is  an  appropriate  method 
for  valuing  a  special  franchise  the  first  step  is  to  ascertain  the 
gross  earnings  of  the  corporation  and  the  second  step  is  to 
deduct  the  o)>erating  expenses.  Among  the  opei*ating  expenses 
are  to  be  included  all  the  taxes  which  have  accrued  against 
and  have  l)een  paid  by  the  corporation  during  the  period  in 
which  the  net  earnings  are  taken  as  the  basis  of  the  valu- 
ation. These  taxes  include  any  special  franchise  tax  which 
has  been  assessed  against  the  corporation  for  that  or  in  tliat 
period  and  which  the  corporation  has  actually  paid.  A 
special  franchise  tax,  however,  which  has  not  actually  l)een 
paid  is  not  to  l)e  deemed  a  part  of  the  operating  expenses 
and  cannot  properly  bo  included  in  the  deduction  made  on 
account  of  such  expenses.  If  the  corporation  has  chosen  to 
resist  the  payment  thereof,  by  litigation  or  otherwise,  it  can- 
not fairly  be  considered  as  having  been  subject  to  an  expendi- 
ture when  it  has  kept  the  amount  of  the  tax  in  its  own 
treasury.  Only  such  special  franchise  taxes  as  have  in  fact 
been  paid  are,  therefore,  to  be  treated  as  a  proper  deduction 
from  the  gross  earnings  in  valuing  a  special  franchise  accord- 
ing to  the  net  earnings  rule. 

In  the  brief  of  the  attorney-general  a  desire  is  expressed 
for  further  enlightenment  as  to  the  character  of  the  return 
w»hieh  the  statute  requires  the  state  board  of  tax  commission- 
ers to  make  in  cases  of  this  kind.  We  do  not  deem  it  neces- 
sary, however,  to  add  anything  to  what  was  said  in  the 
principal  opinion  on  this  subject  to  the  effect  that  it  was  the 
manifest  design  of  the   legislature   "  that   they  should   die- 
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cIo6e  the  modus  operandi  leading  to  the  result  which  they 
reached." 

The  motion. for  a  reargument  should  be  denied,  without 
costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Werner, 
HiscocK  and  Chase,  J  J.,  concur. 

Motion  denied. 


Lucy  A.  Jefferson,  Appellant,  v,  Loren  B.  Bangs  et  ah, 

Bespondents. 

Kortgage  —  foreclosure  by  advertisement  —  sale  not  void  because 
notice  not  served  upon  personal  representatives  of  mortgagor, 
when  mortgagor  and  executrix  of  his  will  are  dead,  and  no  suc- 
cessor appointed  —  purchase  at  foreclosure  sale,  by  assignee  of 
mortgage  who  was  also  life  tenant  of  premises  and  guardian  in 
socage  of  infant  devisee  entitled  to  premises  on  termination 
of  life  estate  —  when  sale  voidable  by  such  devisee. 

Testator  devised  the  fee  of  his  farm,  subject  to  a  mortgage,  to  bis  grand- 
daughter, subject  to  its  use  by  her  father  and  mother  during  their  lives; 
subsequently  the  father  of  such  devisee  acquired  title  to  the  mortgage 
and  foreclosed  it  by  advertisement;  there  being  no  personal  representa- 
tives of  the  testator,  tlie  rec^uirement  as  to  service  of  notice  of  sale  on 
such  representative  could  not  be  complied  with,  nor  was  such  notice 
served  on  plaintiff  who  was  then  thirteen  years  of  age.  Her  father 
became  the  purchaser  and  one  of  these  defendants  took  title  by  mesne 
conveyances  with  knowledge  of  the  relation  of  the  parties  and  of  the 
provisions  of  the  will  of  the  testator.  The  plaintiff  asks  judgment  that 
she  be  deemed  to  be  the  owner  of  the  premises.  Held,  that  as  there  was 
no  personal  representative  upon  whom  notice  could  be  served,  the  statu- 
tory provision  as  to  notice  could  not  be  complied  with,  and  the  fore- 
cloBure  was  not  void  by  reason  of  failure  to  serve  such  notice. 

The  fact  that  the  assignee  of  the  mortgage  and  purchaser  of  the  premises 
was  the  guardian  in  socage  of  his  daughter,  the  devisee  of  the  fee,  did 
not  render  the  purchase  by  him  absolutely  void;  but  the  mortgagee  was 
also  the  life  tenant,  and  as  such  bound  to  discharge  the  interest  on  the 
mortgage.  While  the  purchase  was  not  void,  yet.  by  reason  of  the  trust 
relation  the  assignee  of  the  mortgage  bore  to  the  plaintiff,  the  sale  was 
voidable  at  her  election. 

During  the  life  of  the  tenant  for  life  neither  his  possession  nor  that  of  his 
grantee  can  be  adverse  to  that  of  the  remainderman,  hence  the  plaintiff 
was  not  bound  to  act  during  the  lifetime  of  her  father,  who  died  less 
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than  a  year  prior  to  her  bringing  the  suit.  The  gmntees,  under  the  con- 
veyance by  the  father  and  mother,  entered  into  possession  of  the  farm 
less  than  twenty  years  before  the  commencement  of  this  action,  and 
even  if  it  be  assumed  that  they  then  became  mortgagees  in  possession, 
this  action  was  brought  before  the  Statute  of  Limitations  ran  against  it. 
Jefferson  v.  Btmgs,  124  App.  Div.  916,  reversed, 

(Submitted  October  14,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered 
January  15,  1908,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Randolph  Ilorton  for  appellant.  The  attempted  statutory 
foreclosure  of  the  mortgage  in  1861  by  Hastings  A.  King 
was  null  and  void  and  he  obtained  no  title  whatsoever  by 
reason  and  on  account  of  such  foreclosure.  {MacKemte  v. 
Alster^  64  How.  Pr.  388 ;  Andsr%on  v.  Axistin^  34  Barb.  319; 
Van  Yleck  v.  Enos^  88  Hun,  348 ;  Mowry  v.  Sanborn^  68 
N.  Y.  153;  Weir  v.  Birdaall,  27  App.  Div.  404 ;  Cohoes  Co, 
V.  Oo88^  13  Barb.  137;  Mowry  v.  Sanborn^  65  N.  Y.  581 ; 
Bloom  v.  BiirdicJc^  1  Hill,  130;  Thatcher  v.  Powelly  6 
Wheat.  119 ;  Jackson  v.  Esty^  7  Wend.  148.)  At  the  time 
of  the  foreclosure  of  the  mortgage  in  1861,  Hastings  A.  King 
was  the  guardian  in  socage  of  his  infant  daughter,  the  plaintiff 
herein,  and  could  not  foreclose  the  mortgage  and  purchase 
the  premises  in  disregard  of  the  duty  he  owed  to  his  minor 
child.  {Stokes  v.  IJyde,  14  App.  Div.  530;  Matter  of  Zeh- 
ma7i,  2  App.  Div.  531 ;  Sheridan  v.  lloxisCy  4  Keyes^  569 ;  Iler- 
see  V.  Simpson^  154  N,  Y.  496  ;  Corse  v.  Chapman^  153  N.  Y. 
466  ;  Campbell  v.  Stokes,  142  N.  Y.  23  ;  Knolls  v.  Bamhart, 
71  N.  Y.  474 ;  /?.  D,  Church  v.  O'Brien,  13  Misc.  Eep.  729 ; 
Emerson  v.  Spicer,  40  N.  Y.  594 ;  Boyer  v.  East,  161  N.  Y. 
580.)  The  Statute  of  Limitations  is  not  a  bar  to  this  action. 
(1  R.  S.  739,  §§143,  145;  Christie  v.  Gage,  71  N.  Y.  189; 
Clut^  V.  X,  r.  C  cfc  TL  7?.  7?.  R.  Co.,  120  N.  Y.  267 ;  Jack- 
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sofi  V.  Schoanmakerj  4  Johns.  390 ;  Fleming  v.  Burnham^  100 
N.  Y.  1 ;  Rtie^s  v.  Ewen^  34  App.  Div.  484 ;  Hitchcock  v. 
Peadee,  89  Hun,  506 ;  Himia  v.  McElroy,  160  N.  Y.  166 ; 
Grout  \\  Toionsendj  2  Hill,  654  ;  Clarke  v.  UttgheSy  13  Barb. 
147.) 

Bowland  L.  Davis  for  respondents.  The  plaintiflE  was 
gailty  of  laches,  and  waived  all  right  to  attack  the  title  obtained 
by  virtue  of  the  foreclosure  sale.  (Matter  of  Neilley^  95  N.  Y. 
382;  Calhoun  v.  Millard,  121  ]^.  Y.  69;  McKechnie  v. 
McKechnUy  3  App.  Div.  91 ;  Sprague  v.  Griffin,  22  App. 
Div.  223 ;  McCarthy  v.  Titsworth,  119  App.  Div.  647 ; 
Kemp  V.  Cook,  18  Md.  130 ;  Phillips  v.  II.  Nat.  Bank,  21 
Wkl}'.  Dig.  192.)  The  cause  of  action  had  become  barred 
by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §§  365,  369, 
370,  375,  379;  Baker  v.  Oakwood,  123  N.  Y.  16;  Sands  v. 
Ihighes,  53  N.  Y..  287 ;  Campbell  v.  EUwanger,  81  Hun,  269 ; 
McMichOiel  v.  BiisseU,  68  App.  Div.  104 ;  Shrit>er  v.  Shriver, 
68  N.  Y.  575 ;  Messinger  v.  ii^o«^r,  115  App.  Div.  689 ; 
Cole  V.  Lester,  48  Misc.  Rep.  13.)  The  failure  to  serve  the 
personal  representatives  of  the  mortgagor  was  not  a  fatal 
defect  in  the  foreclosure.  {Stanley  v.  Freckleton,  66  Hun, 
138  ;  Bond  v.  Bond,  51  Hun,  507  ;  Pitt  v.  Amend,  84  Hun, 
492 ;  Anderson  v.  Austin,  34  Barb.  319 ;  Low  v.  Purdy,  2 
Lans.  424.) 

CiTLLEN,  Ch.  J.  Tlie  action  was  brought  to  recover  a  farm 
of  76  acres  in  the  town  of  Groton,  Tompkins  county.  The 
facts  out  of  which  the  controversy  arises  are  as  follows  :  In 
August,  1866,  one  William  King  was  seized  in  fee  of  the  farm 
in  question  subject  to  a  purchase  money  mortgage  for  $1,610. 
By  his  will,  which  was  afterward  proved,  the  testator  gave  the 
use  of  one-third  of  his  real  estate  to  his  wife  Hannah  King 
daring  life,  and  the  use  of  two-thirds  (and  of  the  whole  after 
the  widow's  death)  to  his  adopted  son  Hastings  A.  King  (the 
father  of  the  plaintiff)  for  and  during  his  life.  By  the  3rd 
clause  he  devised  the  fee  simple  of  all  his  real  estate  to  Lucy 
Ann  King,  daughter  of  Hastings  King,  and  the  present  plain* 
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tiff,  subject  to  the  nee  thereof  by  her  father  and  mother  dur- 
ing their  natiiral  liven.  It  is  further  provided  :  ^^  If  the  said 
Lucy  Ann  King  should  not  arrive  at  full  age  and  should  not 
leave  any  lawful  issue  then  in  such  case  I  giv€%  devise  and 
bequeath  the  fee  simple  of  all  my  real  estate  to  my  sister, 
Hannah  P^eeman,  and  cousin  by  marriage,  William  Blodgctt, 
to  be  equally  divided  l>etween  them."  He  appointed  his  wife, 
Hannah  King,  executrix  of  the  will.  In  January,  1857,  the 
purchase  nione}'  mortgage  on  the  farm  was  assigned  to  Hast- 
ings King.  About  the  same  time  Hastings  King  demised  his 
interest  in  the  farm  to  his  adopted  mother,  the  executrix, 
Hannah  King,  during  her  life  and  by  the  same  instrument 
covenanted  to  maintain  said  Hannah  in  a  comfortable  manner 
and  for  the  faithful  performance  of  that  covenant  assigned 
to  her  the  said  purchase  money  mortgage.  Hannah  King 
died  in  January,  1800.  In  January,  1861,  Hastings  King, 
the  plaintiffs  father,  then  in  possession  of  the  farm,  foreclosed 
by  advertisement  the  purchase  money  mortgage  he  had 
acquired.  At  this  time  the  plaintiff  was  thirteen  years  old. 
Hastings  King  served  no  notice  on  the  plaintiff,  nor  on  any 
one,  the  executrix  of  his  father's  will  being  then  dead,  and  no 
personal  representatives  of  the  testator  havisjg  been  appointed 
in  her  stead.  On  the  sale  in  that  foreclosure  Hastings  King 
became  the  purchaser  and  continued  in  possession  of  the  farm. 
On  February  3d,  1872,  Hastings  King  and  wife  conveyed  the 
farm  to  liufus  Ilannnond  by  warranty  deed,  but  the  grantors 
continued  in  possession  of  the  farm  until  1880  or  1887.  In 
July,  1885,  Hammond  conveyed  the  premises  to  Frederick  E. 
Bangs,  a  brother  uf  the  defendant.  Said  Bangs  was  a  pur- 
chaser for  value,  but  he  knew  at  the  time  that  the  present 
plaintiff  had  a  claim  on  the  farm.  On  March  3d,  1901,  Fred- 
erick E.  Bangs  conveyed  the  farm  to  Loren  B.  Bangs,  also  for 
value,  but  the  trial  court  found  as  a  fact  that  each  of  the 
defendants  understood  the  relation  of  the  parties  and  the  pro- 
vision of  the  will  of  William  King,  and  held  as  matter  of  law 
that  the  defendants  could  not  be  treated  as  purchasers  in  good 
faith  without  notice.     Angeline  King,  the  mother  of  the  plain- 
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tiff,  died  Febniary  24th,  1901,  and  Hastings  A.  King,  her 
father,  Febroary  2l8t,  1904.  The  action  was  commenced  in 
Jannarj,  1905.  Tlie  judgment  prayed  for  in  the  complaint  is, 
1.  That  the  deeds  of  conveyance  from  Hastings  King  to  Buf us 
Hammond  and  from  Hammond  to  Bangs  be  declared  null 
and  void  except  as  to  the  life  estate  of  Hastings  King ;  2.  That 
a  decree  be  granted  adjudging  and  decreeing  that  the  plaintiff 
is  the  owner  of  said  lands  and  entitled  to  the  possession 
thereof ;  3.  That  the  plaintiff  have  such  other  and  further 
relief  as  is  just  and  equitable. 

The  trial  court  decided  that  the  foreclosure  by  advertise- 
ment was  not  void  by  reason  of  the  failure  to  serve  personal 
representatives  of  William  King,  because  at  the  time  of  the 
foreclosure  there  were  no  personal  representatives.  It  further 
held  that  as  Hastings  A.  King  was  at  the  time  of  the  fore- 
closure both  the  guardian  in  socage  of  the  plaintiff  and  also 
tenant  of  the  farm  for  life,  his  purchase,  though  not  void, 
was  voidable  at  the  election  of  the  plaintiff.  But  it  found  as 
a  matter  of  fact :  17th.  ^'  That  prior  to  1872  and  after  the 
plaintiff  was  beyond  the  age  when  the  guardianship  termi- 
nated, she  was  informed  in  regard  to  the  will  and  her  rights 
thereunder  and  that  there  had  been  an  illescal  transaction  in 
that  her  father  had  no  right  to  do  what  he  had  done."  On 
this  finding  of  fact  the  court  decided  as  a  matter  of  law : 
lltli.  ^^  That  while  the  sale  to  Hastings  A.  King  was  voidable 
at  the  election  of  the  plaintiff,  it  was  incuml>eut  upon  her 
to  act  with  reasonable  diligence."  12th.  ''That  the  right  to 
avoid  the  sale  has  been  lost  by  not  acting  within  reasonable 
time  after  discovery  of  the  facts,  and  she  must  be  held  to 
have  waived  all  right  to  attack  the  title  acquired  by  the  fore- 
closure sale."  13th.  ''  That  the  statute  of  limitations  was  set 
running  in  1872  when  she  was  informed  of  her  rights  under 
the  will  and  what  her  father  had  done."  14tli.  "  That  under 
the  circumstances  disclosed  in  this  case,  the  delay  of  32  years 
in  attacking  the  sale  is  a  bar  to  relief  against  the  defendants  ; 
and  that  this  action  is  bari*ed  by  the  statute  of  limitations." 
As  the  judgment  of  the  Special  Term  has  been  unanimously 
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affirmed,  ail  that  wo  can  review  is  the  question  whether  the 
facts  as  found  justified  the  judgment  rendered. 

The  first  point  raised  bj  the  appellant  is  that  the  statutory 
foreclosure  was  void  because  of  the  faihire  to  serve  the  per^ 
sonal  representatives  of  the  deceased.  In  other  words,  it 
is  contended  that  if  tiiere  are  no  personal  representatives 
of  the  deceased,  no  foreclosure  by  advertisement  can  l>e  had.. 
Tills  question  has  never  been  decided  by  this  court,  bat  has 
been  several  times  passed  upon  by  the  Supreme  Court,  and  is 
the  subject  of  couflictiiig  decisions.  At  the  time  of  the 
foreclosure  such  proceedings  were  regulated  by  the  Revised 
Statutes  (2  K.  S.  p.  546,  sec.  3,  subd.  3,  as  modified  by  L.  1844, 
ch.  346),  which,  in  relation  to  serving  notic&,  is  as  follows: 
"  3.  By  serving  a  copy  of  such  notice,  at  least  fourteen  days 
prior  to  the  time  therein  specified  for  the  sale,  upon  the  mort- 
gagor or  his  personal  representatives,  and  upon  the  subsequent 
grantees  and  mortgagees  of  the  premises,  whose  conveyance  and 
mortgage  shall  be  upon  record  at  the  time  of  thefirst  publication 
of  the  notice,  and  upon  all  persons  having  a  lien  by  or  under  a 
judgment  or  decree  upon  the  mortgaged  premises,  subsequent 
to  said  mortgage,  personally  or  by  leaving  the  same  at  their 
dwelling  house,"  etc.  Of  course,  under  this  statute  if  the 
mortgagor  were  living  or  if  there  were  personal  represent!^ 
tives  in  case  of  his  decease,  notice  must  be  served  on  such 
parties  or  the  foreclosure  would  be  void.  There  is  no 
requirement  for  serving  notice  on  heirs  or  devisees  of  a 
deceased  mortgagor.  But  the  question  arises  what  course  is 
to  be  pursued  when  there  are  no  such  personal  representa- 
tives. One  view  has  been  entertained  that  in  such  case  it 
was  impossible  to  foreclose  a  mortgage  by  advertisement 
till  the  mortgagee  had  succeeded  in  getting  a  personal  rep- 
resentative appointed.  The  other  view  is  that  in  such  case 
it  is  not  necessary  to  serve  notice  on  any  persons,  but  that  a 
foreclosure  may  be  effected  by  the  advertisement  and  posting 
of  the  public  notice  required  by  the  statute.  In  Anderson  v. 
Austin  (34  Barb.  319, 321)  the  General  Term  of  the  Supreme 
Court,  second  department,  held,  "  where  there  is  no  personal 
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representative  to  be  served  with  notice,  that  provision  of  the 
statute  is  inoperative,  and  the  forcclosnre  will  be  good  if  con- 
ducted in  the  mode  otherwise  prescribed  in  the  statute/'  In 
Stanley  v.  FrecheUon  (65  Hun,  138)  the  General  Term  of  the 
same  department  again  held  the  same  doctrine.  In  Kiiig  v. 
Duniz  (11  Barb.  191)  a  Special  Term  case,  tlie  point  was  not 
directly  involved,  though  Judge  Ira  Harris  held  that  tlie 
heirs  were  not  entitled  to  notice  under  the  statute.  In  Cole  v. 
MoffiM  (20  Barb.  18, 20),  though  again  the  point  was  not  decided 
because  not  actually  in  issue,  the  General  Term  of  the  third 
department  said  concerning  lack  of  service  of  notice:  "If 
the  death  of  the  mortgagor  had  been  proved,  the  objection  to 
the  validity  of  the  proceedings  would  have  been  removed, 
unless  it  had  further  appeared  that  he  had  personal  representa- 
tives." In  Bond  v.  Bond  (51  Hun,  507, 510)  the  same  General 
Term,  by  Landon,  J.,  held  "  tliat  where  there  are  no  personal 
representatives  of  the  deceased  mortgagor,  the  foreclosure  is, 
nevertheless,  valid  against  tliose  upon  whom  service  is  made." 
On  the  other  hand,  in  Mackenzie  v.  Alster  (64  How  Pr. 
388),  Gilbert,  J.,  at  Special  Term,  held  that  where  there  were 
no  personal  representatives  there  could  be  no  foreclosure  by 
advertisement.  In  Vati  Schaack  v.  Saunders  (32  Hun,  515) 
the  same  doctrine  was  held  by  tlie  General  Term  of  the 
third  district,  Boardman,  J.,  dissenting.-  This  decision,  of 
course,  is  prior  to  the  one  of  the  same  department  already 
cited.  I  shall  not  enter  into  any  discussion  of  the  merits 
of  the  argument  on  the  respective  sides  of  the  question. 
The  weight  of  authority  is  in  favor  of  the  proposition  that 
the  foreclosure  is  not  void  for  failure  to  serve  personal 
representatives  where  there  are  none.  On  these  authorities 
many  titles  have  been  passed,  and  it  would  not  do  to  now 
overrule  them,  especially  as  since  1877  the  question  has  been 
disposed  of  by  the  enactment  at  that  time  of  the  Code  of  Civil 
Procedure,  which  provides  (§  2388,  subd.  4) :  "A  copy  of  the 
notice  must  be  served,  as  prescribed  in  the  next  section,  upon 
the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  admin- 
istrator, if  an  executor  or  administrator  has  heen  appointed^ 
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and  alBo  npon  his  heirs,  providing  he  died  the  owner  of  the 
moi*tgaged  premises." 

We  now  come  to  the  second  question  in  the  case,  the 
effect  which  the  relation  the  owner  of  the  mortgage  bore  to 
tlie  plaintiff  had  on  the  validity  of  the  sale.  The  mortgagee 
was  her  guardian  in  socage,  but  this  did  not  render  the  pur- 
chase by  him  absolutely  void.  {Bayer  v.  £dst,  161  N.  Y. 
580.)  But  the  mortgagee  was  also  the  life  tenant  bound  to 
discharge  the  interest  on  the  mortgage.  While  the  purchase 
was  not  void,  it  was,  undoubtedly,  by  reason  of  the  trust  rela- 
tion the  mortgagee  boi*e  to  the  plaintiff,  voidable  at  her  elec- 
tion, and  so  the  trial  court  held.  Nevertheless,  it  defeated 
her  election  to  avoid  the  sale  on  the  theory  that  her  rights 
had  been  cut  off  by  the  Statute  of  Limitations.  This  result 
was  reached  by  the  seventeenth  iinding  of  fact  already  referred 
to,  that  prior  to  1872  and  after  she  became  of  age  and  the 
guardianship  had  terminated  the  plaintiff  was  informed  in 
regard  to  the  will  and  her  rights  thereunder,  and  that  there 
had  been  an  illegal  transaction  in  that  her  father  had  no  right 
to  do  what  he  had  done.  The  court  decided  that  the  plain- 
tiff's cause  of  action  arose  at  that  time.  If  the  plaintiff  could 
have  sustained  in  this  suit  her  legal  cause  of  action  to  i*ecover 
possession  of  the  property  on  the  theory  that  the  sale  under 
foreclosui*e  was  absolutely  void,  being  a  remainderman,  there 
can  be  no  question  that  the  statute  would  not  commence  to  run 
against  her  until  the  termination  of  the  life  estate,  which  was 
less  than  a  year  prior  to  her  bringing  suit.  {Fleming  v. 
Burnham^  100  N.  Y.  1.)  But  it  is  urged  that  as  the  pur- 
chase by  her  father  was  not  void,  but  voidable,  the  plaintiff  at 
any  time  after  she  had  become  of  age  and  acquired  knowledge 
ot  the  transaction  could  have  brought  her  action  to  avoid  the 
sale,  and  reliance  is  placed  on  the  decision  of  this  court  in 
Murphy  V.  Whitney  (140  N.  Y.  541).  It  is  quite  probable 
that  under  the  authority  cited  the  plaintiff  might  have  main- 
tained an  action  l>eforc  the  termination  of  the  life  estate, 
though  the  facts  in  that  case  and  on  which  the  right  to 
maintain  the  action  was  placed  by  the  court  were  peculiar* 
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The  agreement  nnder  which  the  defendant  there  held  the 
land  was  not  of  record,  and  the  court  said  that  there  was 

0 

danger  that  she  might  convey  away  the  land  to  a  hona  fide 
purchaser  in  fraud  of  the  plaintiffs  rights.  The  same  prin- 
ciple was  held  in  Earle  v.  Earle  (173  N.  Y.  480).  Assum- 
ing that  the  plaintiff  might  have  maintained  her  action 
after  she  discovered  the  illegal  act  of  her  father,  was  she 
.  required  to  thus  commence  so  as  to  avoid  the  bar  of  the  Stat- 
ute of  Limitations  ?  I  can  find  no  decision  to  that  effect.  It 
was  said  (not  decided)  in  Anderson  v.  Northrop  (30  Fla.  612) 
that  ^'  no  laches  can  be  imputed  to  reversioners  in  a  contest 
between  them  and  the  tenant  for  life  over  the  reversionary 
property  until  after  the  termination  of  the  life  estate,  unless 
it  bo  shown  clearly  and  unequivocally  that  before  that  time 
they  had  actual  knowledge  of  an  abandonment  by  the  life 
tenant  of  her  status  as  such,  and  of  a  holding  of  the  property 
by  her  nnder  a  different  and  adverse  right.  And  that  the  onus 
of  showing  such  notice  or  knowledge,  as,  when  coupled  with 
long  acquiescence,  would  amount  to  laches,  is  on  the  party 
nr^ng  laches  as  a  defense."  In  Sedgwick^  v.  Taylor 
(S4  Yat  820)  it  was  held  that  although  the  remaindermen 
could  maintain  an  action  the  objection  that  their  claim  was 
stale  was  not  well  founded  so  long  as  the  life  tenant  was  living. 
And  it  is  the  rule  that  during  the  life  of  the  tenant  for  life 
neither  his  possession  nor  that  of  his  grantee  can  be  adverse 
to  that  of  the  remainderman.  {Christie  v.  Gage^  71  N.  Y. 
189.)  Nor  do  I  see  what  relief  the  plaintiff  could  have  sought 
in  any  action  brought  while  her  father  was  in  possession,  except 
to  have  the  sale  avoided.  She  could  not  recover  possession 
because,  though  she  avoided  the  sale,  her  father  was  still  enti- 
titled  to  retain  possession  by  virtue  of  his  life  estate.  Nor 
was  she  required  to  pay  the  mortgage  and  redeem  the  land 
from  its  burden,  for  the  law  is  well  settled  that  while 
the  mortgagee's  possession  runs  against  those  entitled  to 
an  estate  in  remainder  and  his  continuance  in  possession 
for  twenty  years  will  bar  the  title  of  the  remainderman,  this 
rule  does  not  apply  "  When  the  mortgagee  has  entered,  not 
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as  mortgagee  only,  but  by  virtue  of  having  a  limited  interest 
in  the  equity  of  redemption,  as,  for  instance,  a  life  estate, 
*  *  *  time  will  not  run  in  his  favor  during  the  continu- 
ance of  that  interest,  for  it  would  be  his  duty  to  keep  down 
the  interest  on  his  mortgage  in  favor  of  the  remaindermen." 
(2  Jones  on  Mortgages,  §  1156 ;  2  Story's  Eq.  Juris.  §  1028.) 
The  exception  to  the  rule  equally  applies  to  the  defendants 
in  this  case,  for  the  conveyance  from  Hastings  King  operated 
not  only  to  transfer  the  mortgage,  but  to  grant  his  life  estate. 

If,  however,  it  were  to  be  assumed  that  the  entry  of  the 
defendants  into  actual  possession  of  the  farm  was  in  hostility 
to  the  plaintiff,  as  that  of  a  mortgagee  in  possession,  that  did 
not  occur  until  April,  1887,  less  than  twenty  years  before  the 
bringing  of  the  action.  The  action  was  timely  brought 
within  the  provision  of  section  379  of  the  Code  of  Civil  Pro- 
cedure. The  plaintiff  was,  therefore,  entitled  to  a  decree  for 
the  redemption  of  the  farm  in  controversy  from  the  mortgage 
hitherto  recited  on  such  terms  as  the  court  might  under  the 
circumstances  determine  to  be  just,  and  for  this  reason  the 
judgment  must  be  reversed  and  a  new  trial  awarded,  wjth 
costs  to  abide  the  final  award  of  costs. 

Edward  T.  Bartlett,  Haiqht,  Vann,  Willard  Bartlett 
and  Chasb,  JJ.,  concur ;  Hiscogk,  J.,  dissents  on  ground  that 
action  was  barred  by  laches. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  for  the  Removal  from  Office 
of  Otto  H.  Droege,  a  City  Magistrate,  Appellant. 

The  Association  of  the  Bab  of  the  Cnr  of  New  York, 

Respondent. 

Api>eal  —  proceeding  to  remove  a  city  magistrate  not  a  special  pro< 
ceeding  appealable  to  Court  of  Appeals  —  when  Gourt  of  Appeals 
has  no  jurisdiction  to  review  proceeding  to  remove  an  officer. 

A  proceeding  in  the  Appellate  Division  for  the  removal  of  a  city  magiB* 
trate  of  the  city  of  New  York  is  not  a  special  proceeding,  and  an  appeal 
therein  docs  not  lie  to  this  court  as  matter  of  right  under  the  provisions 
of  section  190  of  the  Code  of  Civil  Procedure. 
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Since  the  Appellate  Division  is  vested  with  the  power  of  removal  *'for 
cause/'  the  Court  of  Appeals  cannot  assume  jurisdiction  of  such  a  pro- 
ceeding without  substituting  its  judgment  and  discretion  for  that 
which  the  CVmstitution  and  the  statutes  have  granted  exclusively  to 
the  former  court. 

When,  by  the  Constitution  or  by  valid  statutes,  inferior  tribunals  or  offi- 
cers are  vested  with  discretionary  or  judicial  power,  this  court  has 
neither  jurisdiction  nor  control  over  the  exercise  of  such  power  except 
to  see  that  the  inferior  tribunal  or  officer,  on  the  occasion  of  its  exercise, 
had  jurisdiction  over  the  subject-matter  thereof,  and  that  the  power  has 
been  exercised  in  the  form  prescribed  by  the  Constitution  or  the  statute. 
In  this  proceeding  the  exercise  of  jurisdiction  was  clearly  justified,  and, 
as  it  was  exercised  in  compliance  with  the  constitutional  and  statutory 
provisions,  there  is  nothing  for  this  court  to  consider. 

Matter  of  DiHfege,  129  App.  Div.  866,  appeal  dismissed. 

(Argued  November  11,  1909;  decided  December  14,  1909.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 26,  1909,  which  removed  the  appellant  lierein  from  the 
office  of  city  magistrate  in  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Marshall^  John  B.  Stanchjield  and  Howard  S. 
Cans  for  appellant.  The  determination  of  the  Appellate 
Division  being  a  final  order  in  a  special  proceeding  an  appeal 
therefrom  lies  to  this  court.  {Matter  of  Khuj^  130  N.  Y. 
602;  MatUr  of  Percy,  36  N.  Y.  651 ;  Matter  of  Kelly,  59 
N.  Y.  595 ;  Matter  of  Gale,  75  N.  Y.  520 ;  Matter  of 
EUlridge,  82  N.  Y.  161 ;  Matter  of  an  Attorney,  83  N.  Y. 
166;  Matter  of  Clark,  184  N.  Y.  222;  Matter  of  Kaffen- 
lery,  188  N.  Y.  49;  Matter  of  Thirty  fourth  Street,  102 
N.  Y.  343;  Matter  of  PeopUs  R,  It  Co,,  112  N.  Y.  578; 
Matter  of  N.  E.  Ry,  Co,,  167  K  Y.  37.) 

Wallace  MoAyfarlane,  Howard  Townsend  and  Einar 
Chrystie  for  respondent.  If  the  Court  of  Appeals  has  juris- 
diction to  review  in  any  respect  the  order  of  the  Appellate 
Division  removing  the  appellant,  it  will  go  no  further  than  to 
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inquii-o  whether  the  Appellate  Division  has  proceeded  in 
accordance  with  law.  {Ej^  parte  Johnson,  3  Cow.  371 ; 
People  ex  rel,  PUitt  v.  Stout^  11  Abb.  Pr.  17;  Matter  of 
Guden,  171  N.  Y.  529;  MatUr  of  Curtis,  lOS  Cal.  661; 
Osgood  V.  Nelson,  L.  R.  [5  H.  L.]  636 ;  Ex  parte  Raineshay^ 
L.  R.  [18  Q.  B.]  173.) 

Werner,  J.  In  April,  1908,  the  Association  of  the  Bar  of 
the  City  of  New  York  presented  to  the  Appellate  Division  in 
the  first  department  a  petition  praying  for  the  removal  of 
Otto  II.  Droege  from  the  office  of  city  magistrate  of  the  city 
of  New  York,  which  office  he  was  then  holding  under  an 
appointment  by  the  niayor  of  the  city  made  pursuant  to  the 
provisions  of  the  charter.  This  petition  was  supplemented 
by  a  copy  of  the  testimony  which  had  been  given  before  the 
grievance  committee  of  the  Association  of  the  Bar,  at  the 
instance  of  the  mayor,  through  whose  instrumentality  the 
investigation  had  been  instituted.  The  substance  of  the 
charge  set  forth  in  the  original  petition  was  that  Droege  had 
been  guilty  of  misconduct  as  magistrate  in  illegally  making 
an  order  for  the  discharge  from  imprisonment  of  one  Louise 
Durand,  whom  he  had  lawfullv  convicted  of  the  crime  of  dis- 
orderly  conduct ;  that  said  order  was  made  without  authority 
or  jurisdiction,  after  said  Durand  had  been  thus  convicted; 
that  after  said  order  had  been  made  Droege  acquired  infor- 
mation that  an  examination  was  being  made  of  the  records  of 
his  court,  presumably  for  the  purpose  of  newspaper  publica- 
tion, and  that  he  thereupon  entered  into  negotiations  with  a 
lawyer  of  his  acquaintance  to  whom  he  gave  the  sum  of  $250 
to  procure  the  suppression  of  the  threatened  publication.  A 
copy  of  the  petition  was  served  upon  Droege  who  filed  an 
answer  thereto,  admitting  the  transaction  set  forth  in  tiie  peti- 
tion, but  denying  the  alleged  illegality  of  his  acts  and  the 
imputed  wrongfulness  of  his  motives. 

Notwithstanding  the  admissions  in  Droege's  answer,  the 
Appellate  Division  made  an  order  giving  Droege  the  opportu- 
nity to  present  such  oral  testimony  as  he  might  be  able  to 
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produce,  and  for  that  purpose  a  hearing  was  fixed  for  June 
23d,  1908,  at  which  time  the  court  heard  the  testimony  which 
appears  in  the  i*ecord  relating  to  the  charges  set  forth  in  the 
original  petition.  Meanwhile  it  transpired  tliat  tiie  conunis- 
sioners  of  accounts  of  the  city  of  New  York,  at  the  instance 
of  the  mayor,  had  been  making  an  independent  investigation 
of  Droege's  nietiiods  and  practices  as  magistrate  in  his  con- 
duct of  tlie  night  court,  in  the  course  of  whieii  investigation  it 
developed  that  between  September,  1907,  and  February,  1908, 
Droege  had  made  orders  for  the  discharge  of  sixteen  different 
convicted  persons,  and  tliat  every  one  of  such  orders  was 
claimed  to  be  illegal.  Thereupon  the  Association  of  the  Bar 
presented  to  the  Appellate  Division  a  supplemental  petition 
setting  forth  the  additional  information  thus  acquired  from 
the  commissioners  of  accounts.  This  supplemental  ]>etition 
and  a  notice  of  hearing  were  fiei-ved  upon  Droege.  On  the 
day  fixed  by  the  notice,  Droege  appeared  in  court  and  asked 
for  an  adjournment,  and  his  request  was  granted.  lie  was 
directed  to  file  his  answer  not  later  than  August  8,  1908,  and 
then  an  order  was  made  referring  it  to  William  11.  Willis  to 
take  proofs  and  report  upon  the  matters  specified  in  the  sup- 
plemental petition.  Droege  filed  his  answer  to  the  supple- 
mental petition,  in  which  he  admitted  the  substance  of  the 
transactions,  but  denied  their  impropriety  or  illegality.  The 
hearing  proceeded  l>efore  the  referee,  extending  over  many 
days,  in  tlie  course  of  which  Droege  and  a  number  of  wit- 
nesses gave  their  testimony.  At  every  stage  of  the  proceed- 
ings Droege  was  represented  by  counsel,  and  was  given  the 
fullest  opportunity  to  examine  and  cross-examine  the  various 
witnesses  who  testified  for  and  against  him. 

At  the  conclusion  of  the  several  hearings  upon  the  matters 
set  forth  in  said  supplemental  petition  and  the  answer  thereto, 
the  learned  referee  made  his  report  to  the  effect  that  the 
several  charges  set  forth  in  the  supplemental  petition  had 
been  full}'  sustained  by  the  evidence ;  but  this  report  was 
qualified  by  the  referee's  opinion  that  the  practice  of  making 
such  orders  as  were  charged  against  Droege  had  been  quite 
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generally  followed  by  other  city  magistrates,  under  a  con- 
struction of  certain  provisions  of  the  city  charter  which,  in 
the  judgment  of  the  referee,  led  Droege  to  believe  that  he 
had  the  right  to  make  such  discharges,  and  that  in  making  the 
orders  therefor  he  was  not  actuated  by  undue  influence, 
but  by  a  mistaken  estimate  of  his  powers  and  duties  as  a 
magistrate. 

After  considering  all  the  evidence  and  the  referee's  report 
as  to  the  supplemental  charges,  the  learned  Appellate  Divi- 
sion made  an  order  removing  Droege  from  the  office  of  city 
magistrate,  setting  forth  the  reasons  for  this  decision  in  an 
opinion  in  which  the  whole  matter  was  carefully  reviewed, 
and  which  was  concurred  in  by  all  the  membei-s  of  the  court. 
From  the  order  thus  made  Droege  has  appealed  to  this  court. 

The  lirst  question  we  have  to  consider  is  whether  an  appeal 
lies  to  this  court  from  the  order  of  an  Appellate  Division  in 
such  a  case  as  this.  That  depeiuls  primarily  upon  the  further 
question  whether  this  is  a  special  proceeding  as  defined  by 
the  Code  of  Civil  Procedure.  If  it  is  such  a  proceeding, 
there  can  be  no  doubt  that  the  order  of  the  Appellate  Division 
is  one  which  finally  determines  the  proceeding  and,  under  the 
provisions  of  section  190  of  that  Code,  an  appeal  would  seem 
to  lie  to  this  court  as  matter  of  right.  Is  this  a  special  pro- 
ceeding? The  legislature  has  defined  an  action  to  be  *^an 
ordinar}'  prosecution,  in  a  court  of  justice,  by  a  party  against 
afwther party^  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense."  (Code  Civ.  Pro.  §  3333.)  By  the  same 
authority  it  is  declared  that  "  every  other  prosecution  hy  a 
party ^  for  either  of  the  purposes  specified  in  the  last  section,  is  a 
special  proceeding."  (§  3334.)  In  determining  the  character 
of  the  proceeding  at  bar,  these  definitions  are  to  be  read  in  con- 
nection with  the  constitutional  and  statutory  provisions  by  vir- 
tue of  which  various  elective  and  appointive  officials  may  hQ 
removed  from  office.  The  Constitution  prescribes  that "  Jus- 
tices of  the  peace  and  judges  or  justices  of  inferior  courts  not 
of  record,  and  their  clerks,  may  be  removed  for  cause,  after 
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due  notice  and  an  opportunity  of  being  heard  by  sncii  courts 
as  ai-e  or  may  be  prescribed  by  law."  (Const,  art.  6,  §  17.) 
For  the  purpose  of  making  tliis  constitutional  provision 
eifective  the  legislature  enacted  a  general  statute  declaring 
that  ^'Justices  of  the  peace,  police  justices,  justices  of  jus- 
tices' courts,  and  their  clerks,  are  removable  by  the  Appellate 
Divisions  of  the  Supreme  Court.".  (Code  Crini.  Pro.  §  132.) 
As  to  the  city  of  New  York  a  special  statute  was  enacted 
and  incorporated  in  its  charter  under  which  "A  city  magis- 
trate or  police  clerk  may  be  removed  for  cause,  after  due 
notice  and  an  opportunity  of  being  heard,  by  the  Appellate 
Division  of  the  Supreme  Court  within  the  division  for  which 
such  city  magistrate  or  police  clerk  was  appointed."  (Greater 
K  Y.  Charter,  §  1401a.) 

The  more  carefully  these  constitutional  and  statutory  pro- 
visions are  studied,  the  more  apparent  it  becomes  that  the 
proceedings  therein  provided  for  are  not  special  proceedings 
within  the  Code  detinitions  referred  to.  Such  a  proceeding 
as  the  one  at  bar  is  not  "in  a  court  of  justice,  by  a  party 
against  another  party,"  for  it  could  be  carried  from  beginning 
to  end  without  the  presence  of  any  party  save  the  officer 
against  whom  charges  are  made.  The  Constitution  provides 
that  "Judges  or  justices  of  inferior  courts  *  *  *  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard."  If  there  had  been  added  to  the  words  of  the 
Constitution  just  quoted  a  provision  that  such  removals  should 
be  made  "  by  such  state  officers  as  are  or  may  be  prescribed 
by  law,"  the  legislature  could  have  enacted  a  statute  clothing 
the  governor,  lieutenant-governor  or  any  one  of  the  other 
state  officers  with  the  power  to  effectuate  the  command  of  the 
Constitution.  If  such  a  statute  designating  such  a  state  officer 
should  simply  follow  the  language  of  the  Constitution  and 
provide  that  such  removal  may  be  made  "  for  cause,  after 
due  notice  and  an  opportunity  of  being  heard,"  it  could 
hardly  be  doubted  that  such  a  proceeding  could  be  set  in 
motion  solely  upon  the  initiative  of  the  official  vested  with 
the  power  and  few  lawyers  would  venture  to  claim  for  it  the 
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characteristics  of  a  special  proceeding  originating  in  a  coart  of 
justice.  How  is  tliis  case  any  different  because  the  govern- 
mental agency  through  which  certain  removals  from  office 
may  be  effected,  happens  to  be  the  Appellate  Division  of 
the  Supreme  Court  instead  of  the  governor  or  lieutenant- 
governor  ? 

Counsel  for  appellant  cit^s  numerous  cases  to  support  his 
contention  that  this  is  a  special  ])roceeding  reviewable  by  this 
court.  Among  them  are  Matter  of  King  (130  N.  Y.  602); 
a  number  of  proceedings  for  the  suspension  or  removal  of 
attorneys;  others  relating  to  the  statutory  pgwers  of  the 
Appellate  Division  to  appoint  commissioners  to  determine 
whether  street  railroads  shall  be  built  where  the  adjoining 
ownere  have  not  consented ;  cases  in  which  we  have  enter- 
tained jurisdiction  to  review  the  action  of  the  state  board  of 
railroad  commissioner  in  granting  or  refusing  applications  for 
certificates  of  public  convenieiice  and  necessity,  and  finally, 
cases  involving  the  constitutionality  of  legislative  ap|K)rtion- 
ments.  In  all  these  cases,  except  the  so-called  attorneys'  cases, 
our  jurisdiction  has  depended  upon  constitutional  provisions 
or  statutes  which  either  conferred  it  directly  or  by  necessary 
implication,  and  then  only  for  certain  limited  purposes.  In 
Matter  of  King  {sujyra)  the  main  proceeding,  which  was  for 
the  removal  of  a  police  justice  upon  charges  of  misconduct, 
was  not  considered  on  appeal  to  this  court,  the  review  being 
confined  to  the  order  of  the  General  Term  of  the  Supreme 
Court  allowing  certain  costs  and  disbursements.  The  question 
whether  the  General  Term  had  the  power  to  make  these  allow- 
ances dej>ended  wholly  upon  the  construction  of  the  statute 
and  that  is  all  that  was  before  this  court  on  appeal.  In  the 
matter  of  admissions  to  the  bar  and  removals  or  suspensions 
from  practice  we  have  conditions  that  are  unique.  The  legis- 
lature has  vested  the  Appellate  Division  of  the  Supreme  Court 
with  the  power  to  admit  applicants  to  practice,  and  to  suspend 
or  remove  practitioners  for  cause.  But  this  court  is  charged 
with  the  duty  of  making  and  enforcing  the  rules  prescribing 
the  qualifications  for  admission   to  the  practice  of  the  law. 
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Applications  for  admission  to  practice  as  well  as  suspensions 
iiid  removals  of  attorneys  are  legal  proceedings  in  the  sense 
that  they  are  referred  to  the  courts  as  courts  for  action  that  is 
judicial.  Appeals  to  this  court  from  decisions  of  the  former 
General  Term  and  Appellate  Division  in  such  cases  have  always 
been  entertained,  at  least  since  tiie  decision  in  Matter  of  Cooper 
(22  X.  Y.  67,  86),  although  it  is  by  no  means  clear  that  such 
applications  are  8))ecial  proceedings  as  that  term  is  defined  in 
the  Code  and  in  tlie  profession.  However  that  may  be,  the 
practice  as  to  them  is  now  too  well  settled  to  be  disturbed,  and 
we  do  not  see  how,  in  any  event,  they  can  be  regarded  as 
precedents  for  the  proceeding  at  bar.  There  is  a  very  obvions 
distinction  l>etween  cases  arising  out  of  the  isolations  between 
oar  courts  of  record  and  their  officers,  and  the  cases  in  which 
a  particular  court  is  singled  out  by  the  legislature  and  vested 
with  the  ]x>wer  of  removal. 

Quite  apart  from  definitions  and  legal  nomenclature,  we 
regard  this  as  a  proceeding  in  which  we  cannot  assume  juris- 
diction without  substituting  our  judgment  and  discretion  for 
that  of  the  Appellate  Division.  That  court  is  vested  with 
the  power  of  removal  '^  for  cause.''  Neither  the  Constitu- 
tion nor  the  statutes  have  attempted  to  defiiie  what  that 
"cause"  shall  be.  If  this  court  should  undertake  to  decide 
upon  the  sufficiency  or  insufficiency  of  a  "  cause  "  passed  upon 
by  the  Appellate  Division  in  such  a  case  it  would  be  an 
assumption  of  power  by  this  court,  which  the  Constitution 
and  the  statutes  have  granted  exclusively  to  the  Appellate 
Divisions.  The  case  at  bar  is  not  to  be  distinguished  from 
Ex  parte  Johnson  (3  Cow.  371).  The  Constitution  of  1821 
provided  that  justices  of  the  peace  might  be  removed  by  the 
County  Court  for  causes  particularly  assigned  by  the  judges 
of  that  court.  In  ^/oA/i^o/j V  case  an  application  was  made  to 
have  him  removed  from  the  office  of  justice  of  the  peace  for 
making  a  false  return  to  a  certiorari,  aiid  for  keeping  his 
office  in  a  grog  shop.  The  County  Court  denied  the  applica- 
tion by  simply  refusing  to  consider  the  matter.  Upon  appli- 
cation to  the  Supreme  Court  for  a  writ  of  maiulamus  to  com- 
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pel  the  County  Court  to  take  cognizance  of  the  matter,  the 
Supreme  Court  said,  per  cu7*iam :  "  The  whole  was  a  mere 
matter  of  discretion  with  the  Common  Pleas.  Under  the 
Constitution,  (art.  4,  §  7)  they  are  the  sole  judges  whether 
they  will  notice  tlie  charges  preferred  or  not.  They  hold  a 
constitutional  power,  with  which  we  will  not  interfere."  For 
these  reasons  the  appeal  should  be  dismissed. 

If  we  should  admit,  however,  that  the  case  is  one  which  can 
be  considered  by  this  court,  our  investigation  would  necessa- 
rily come  to  a  very  abrupt  termination,  for  there  is  here  no 
question  that  the  Appellate  Division  had  jurisdiction  of  the 
matter,  and  there  is  no  criticism  on  its  practice  or  procedure. 
This  a[)poal,  therefore,  resolves  itself  into  an  attempt  to  review 
the  merits  of  the  charges  against  the  appellant,  and  that  we 
liave  no  right  to  do,  even  under  the  most  libei-al  interj)reta- 
tion  of  our  powere.  Even  in  England,  where  the  courts  and 
judges  are  free  from  many  of  the  restraints  which  our  writ- 
ten Constitutions  have  thrown  around  our  judicial  system,  it 
has  been  held  that  in  such  cases  the  courts  on  appeal  will  look 
only  far  enough  to  see  if  there  was  a  real  and  substantial  cause 
as  distinguished  from  a  futile  or  frivolous  prosecution,  and 
when  once  that  question  is  decided  in  the  affirmative  it  is  the 
end  of  the  appeal.  Substantially  the  same  rule  was  followed 
in  People  ex  reL  Plait  v.  Stoat  (II  Abb.  Pr.  17),  where  the 
relator  had  been  removed  from  the  office  of  chamberlain  by 
the  mayor  and  common  council  of  the  city  of  New  York 
under  a  section  of  the  charter  conferring  that  power.  In  that 
case  the  Supreme  Court  considered  the  power  of  removal  of 
certain  public  officers  provided  for  in  the  Constitutions  of  1821 
and  1846,  and  said  :  **  It  appears  not  to  have  been  contem- 
plated that  any  review  should  be  had  of  its  exercise."  (p.  20.) 
But  passing  on  to  the  consideration  of  what  the  court  could 
review  if  it  assumed  jurisdiction,  it  further  said  :  "It  may  be 
laid  down  as  a  general  proposition, —  abundantly  supported 
by  authority,  and  as  the  result  of  our  political  or  governmental 
institutions,  which  operate  by  a  delegation  of  political  orgov^- 
ernmental  powers  to  various  ti-ibunals,  officers,  and  agents,— 
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timt  when  tlie  Constitution,  or  the  legislature  by  law  authorized 
by  the  Constitution,  vests  a  discretionary  or  judicial  power  in 
any  particular  inferior  tribunal  or  otiicer,  that  this  court  has  no 
other  or  further  jurisdiction  or  control  over  the  exercise  of  such 
power  by  such  inferior  tribunal  or  officer,  tlian  to  see  that  such 
inferior  tribunal  or  officer,  on  the  occasion  of  its  exercise,  had 
jurisdiction  over  the  subject-matter  of  its  exercise, —  that  is, 
that  the  occasion  or  circumstances,  contemplated  by  the  Con- 
stitution or  the  act,  for  its  exercise  had  occurred, —  and  that 
the  power  has  been  exercised  in  the  form  prescribed  by 
the  Constitution  or  the  Act."     (p.  24.) 

Since  it  is  practically  conceded  in  the  case  at  bar  that  there 
did  arise  a  situation  which  justified  the  exercise  of  jurisdiction 
by  the  Appellate  Division,  and  that  it  was  exercised  in  such 
form  as  was  fully  in  compliance  with  the  constitutional  and 
statutory  provisions,  it  again  follows  that  there  is  nothing  for 
this  court  to  consider,  and  for  that  reason  the  appeal  should 
he  dismissed. 

CuLLEN,  Ch.  J.,  Haight,  Willard  Bartlett  and  Hiscock, 
JJ.,  concur;  Vann  and  Chase,  JJ.,  concur  in  result  on  last 
ground  stated  in  opinion. 

Appeal  dismissed. 


The  People  of  the  State  of  New  York  ex  rel.  Leonard 
Drake,  Respondent,  v,  William  S.  Andrews,  as  Justice 
of  the  Supreme  Court,  et  al.,  Appellants. 

Contempt— disobedience  to  a  subpoena  —  one  who  aids,  procures 
or  advises  disobedience  to  a  subpoena  is  g^uilty  of  criminal 
contempt. 

A  subpoena  issued  by  a  district  attorney  is  a  mandate  of  the  court  within 
the  provisions  of  section  8  of  the  Code  of  Civil  Procedure,  and  diso- 
bedience thereof  may  be  punished  as  for  a  criminal  contempt  under  the 
provisions  of  section  619  of  the  Code  of  Criminal  Procedure. 

One  who  aids,  procures  or  advises  the  disobedience  of  a  lawful  mandate 
of  the  court  is  equally  guilty  with  him  who  actually  disobeys  it.  It  is 
not  necessary  in  order  to  constitute  a  contempt  that  resistance  to  such 
a  mandate  should  be  successful. 
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The  relator,  an  under  sheriff,  received,  for  service,  a  subpoena  requiring 
the  person  therein  named  to  appear  before  the  grand  jury  and  also  to  pro- 
duce certain  books  and  papers.  Relator  served  the  subpoena  on  the 
person  to  whom  it  was  directed  but  advised  him  at  the  time  of  service, 
and  thereafter,  not  to  produce  such  books  and  papers,  and  sought  Ko 
induce  him  to  destroy  tliem.  IMd,  that  although  the  witness  produced 
the  books  before  the  grand  Jury,  relator  was  properly  found  guilty  of. 
and  punished  as  for,  a  criminal  contempt. 

People  ex  rel.  Drake  v.  Andrews,  134  App.  Div.  32,  reversed. 

(Argued  October  8,  1900;  decided  December  17,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  de|>artment,  entered 
July  6,  1909,  which  reversed  an  order  of  tlie  court  at  a  Trial 
Term  adjudging  relator  guilty  of  criminal  contempt  of  court 
and  directed  his  discharge  from  custody. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion^ 

Eme7'so7i  M.  Willis  for  appellants.  The  subpoena  in  ques- 
tion issued  hy  the  district  attorney  was  a  process  issued  out  of 
a  court,  and  was,  therefore  *'  a  mandate"  under  section  8  and 
section  334:3  of  the  Code  of  Civil  Procedure.  (Code  Cr.  Pro. 
§§607,609,  612-6U,  619;  3  Ency.  Diet.  3760;  23  Am.  & 
Eng.  Ency.  of  Law,  160  ;  Perry  v.  Z.  F.  7.  Co,y  6  Lans.  204^ ; 
B,  F.  J).  Co.  V.  Branstetter,  43  Pac.  Rep.  575 ;  U.  S.  v. 
Tanner^  147  U.  S.  663  ;  Briyhtenhach  v.  Bushy  44  Peim.  St. 
320 ;  Johnson  v.  Elkin^  90  Ky.  163  ;  Gowdry  v.  Sanders^  88 
Ky.  347;  Shennan  v.  Gndlachy  37  Minn.  118;  Ilorton  v.  If. 
City  R.  Co.,  2()  Mo.  App.  365  ;  HighjiM.  v.  SimviSy  90  Ga. 
899;  Wolf  yr.  McKhdeyy  (S^  Minn.  156.)  A  subpoena  being 
a  "  process  "  issued  out  of  a  court  it  is  embraced  withiii  the 
term  "  mandate."  (Code  Civ.  Pro.  §§  8,  852,  3343  ;  Code  Cr. 
Pro.  §§  607,  619;  People  v.  Gllnwre,  26  Ilun,  1 ;  People  ex 
rel.  Munsell  v.  Court  of  Oyer  c&  Terminer^  101  N.  Y.  245.) 

William  Towiiseml  for  respondent.  A  subpoena  issued  by 
a  district  attorne}^  is  not  a  mandate  of  the  court.  {Sherwin 
V.  People,  100  N.  Y.  351 ;  People  v.  Gilmore,  26  Hun,  1.) 
An  act  wliich  is  not  a  civil  or  private  contempt  and  is  not 
enumerated    among  criminal  contempts   is   not  a  contempt, 
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altliongli  it  may  be  punishable  as  a  misdemeanor.  {People  ex 
rel.  Mun^ell  v.  Court  of  Oyer  <&  Terminer^  101  N.  Y.  245 ; 
Code  Civ.  Pro.  §  11 ;  People  ex  rel,  Barnes  v.  Court  of  Special 
Sesaiofi^y  1 47  N.  Y.  200 ;  People  ex  rel.  Taylor  v.  Fm^beSy  143 
X.  Y.  119.)  The  facts  of  the  case  and  the  testimony  presented 
to  tlie  court  would  not  warrant  a  conviction  of  Drake  for  crimi- 
nal contempt.  {Slater  v.  Mey^ritt,  75  N.  Y.  268;  People  ex 
rel.  Munsell  v.  Court  of  Oyer  &  Terminer^  101  N.  Y.  245; 
Sutton  V.  DaviSy  64  N.  Y.  633 ;  Jackaoji  v.  Virgil^  3  Johns. 
138;  Weeks  v.  Smith,  3  Abb.  Pr.  211 ;  Potter  v.  Lowell,  16 
How.  Pr.  549;  Ja^kmn  v.  SinitK  5  Jolms.  115.) 

CuLLEN,  Cli.  J.  In  a  memorandum  handed  down  by  the 
conrt  in  tliis  case  it  was  stated  tliat  had  it  appeared  in  the 
order  tlien  before  us  that  the  reversal  was  made  solely  on 
the  law  and  not  on  the  facts,  the  order  would  be  appeal- 
able. Since  the  rendition  of  that  decision,  the  order  of  the 
Appellate  Division  has  been  amended  in  the  respect  referred 
to,  and  we  can  now  deal  with  the  appeal  on  its  merits. 

In  February,  1909,  at  a  Trial  Term  of  the  Supreme  Court 
held  in  Oneida  county,  the  gi*and  jury  was  investigating  the 
criminal  misconduct  of  certain  of  the  officers  of  said  county. 
The  relator  Dmke  was  an  under  sheriff  of  the  county,  and  on 
February  16th  was  given  for  service  a  subpoena  duces  tecum 
directed  to  one  Cox,  requiring  him  to  appear  before  the 
grand  jury  and  give  evidence  on  the  complaints  then  pending 
before  it,  and  also  to  produce  all  books,  papers  and  records  of 
the  said  witness,  or  the  late  firm  of  which  he  had  been  a 
partner,  showing  sales  of  property  of  any  kind  to  the  county 
of  Oneida,  and  payments  made  by  the  said  county  for  such 
property  during  the  years  1894,  1895  and  1896.  The  relator 
served  the  subpoena  on  said  Cox,  but  as  found  by  the  trial 
court,  at  the  time  of  the  service  and  in  subsequent  interviews, 
he  advised  Cox  that  he  must  not  produce  the  books  and 
papers  called  for  in  the  subpoena,  and  sought  to  induce  Cox 
to  destroy  them.  Cox,  however,  did  appear  before  the  grand 
jury  with  the  l)ooks.     The  trial  court  held  that  the  acts  of 
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tlie  relator  constituted  a  criminal  contempt  tending  to  inter- 
fere with  tlte  proceedings  of  the  gmnd  jury,  to  impair  the 
respect  due  to  the  courts  autliority,  and  was  a  willful  dis- 
obedience to  the  lawful  mandate  of  the  court  and  resistance 
willfully  offered  thereto.  For  this  the  relator  was  sentenced 
to  a  fine  of  $250  and  imprisonment  for  30  days. 

The  learned  Appellate  Division,  by  a  divided  court,  has 
reversed  this  conviction,  not  because  the  trial  court  erred  in 
its  determination  of  the  facts,  but  on  the  ground  that  the  act^*' 
which  the  relator  had  committed  did  not  constitute  a  criminal 
contempt,  and  this  is  the  sole  question  presented  on  this 
appeal.  By  section  619  of  the  Code  of  Criminal  Procedure  it 
is  provided  that  disobedience  of  a  subpoena  may  be  punished 
by  the  court  or  magistrate  as  for  a  criminal  contempt.  Hence, 
had  Cox  failed  to  obey  the  subpcjena,  unquestionably  he  would 
have  been  subject  to  summary  punishment  by  the  court. 
But  it  is  contended  that  as  Cox  complied  with  the  require- 
ments of  the  subpoena,  authority  to  punish  the  relator  for  his 
conduct  must  be  found  in  some  other  statutory  provision. 
Assuming,  for  the  discussion,  this  claim  to  be  correct,  we  are 
i*elegated  to  section  8  of  the  Code  of  Civil  Procedure,  which 
defines  criminal  contempts.  That  section  enacts :  "A  court 
of  record  has  power  to  punish  for  a  criminal  cotitempt,  a 
person  guilty  of  either  of  the  following  acts,  and  no 
others  •.     *     *     * 

"  3.  Willful  disobedience  to  its  lawful  mandate. 

"4.  Resistance  willfully  offered  to  its  lawful  mandate." 

If  the  subpoena  which  the  relator  sought  to  have  the  wit- 
ness disobey  was  a  lawful  tnandate  of  the  court  the  relator 
was  properly  convicted  of  contempt,  for  one  who  aids,  pro- 
cures or  advises  the  disobedience  of  a  lawful  mandate  of  the 
court  is  equally  guilty  with  him  who  actually  disobeys  it. 
{King  v.  Barnes,  113  N.  Y.  476.)  Nor- was  the  relator  guilt- 
less of  contempt  and  exempt  from  punishment  because  his 
efforts  to  have  Cox  disobey  the  subpoena  were  abortive,  for 
while  bv  subdivision  3  of  the  section  cited  willful  disobedi- 
ence  to  its  mandate  is  a  criminal  contempt  of  the  court,  by 
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subdivision  4  resistance  to  that  mandate  is  equally  a  contempt, 

4 

and  under  this  subdivision  it  is  not  necessary  that  the  resist- 
ance should  be  successful.  The  Appellate  Division,  however, 
was  of  opinion  that  the  subpoena  issued  by  a  distnct  attorney 
for  the  appearance  of  a  witness  before  the  grand  jury  was  not 
a  mandate  of  the  court  within  the  sections  defining  criminal 
contempts,  and  in  support  of  that  position  reliance  was  placed 
on  the  decision  of  this  court  in  SheiHoiji  v.  People  (100  N.  Y. 
351).  While  that  case  was  decided  by  this  court  in  18S5,  the 
offense  of  which  the  appellant  was  convicted  was  committed 
in  1874,  and  the  indictment  found  in  the  same  year,  long 
anterior  to  the  enactment  of  either  of  the  present  Codes  of 
Civil  and  Criminal  Procedure.  The  case  was  controlled  by  the 
provisions  of  the  Revised  Statutes.  The  plaintiff  was  con- 
victed of  a  misdemeanor  in  having  committed  a  criminal 
contempt  of  the  court  in  failing  to  obey  a  subpoena  to  attend 
before  the  grand  jury.  All  that  case  is  authority  for  is  that 
the  defendant  was  not  subject  to  prosecution  by  indictment, 
but  it  is  conceded  in  the  opinion  that  he  could  have  been 
punished  by  the  court  as  for  a  contempt.  (P.  364.)  It  is  true 
that  in  the  opinion  there  is  a  discussion  wliether  the  subpoena 
was  to  be  treated  as  a  mandate  within  section  10  (2  R.  S.  278), 
deiining  criminal  icontempts,  and  the  court  held  it  was  not, 
but  the  decision  was  rested  on  the  proposition  that  the  Revised 
Statutes  had  prescribed  a  penalty  for  disobedience  to  a  dis- 
trict attorney's  subpoena.  This  is  clear  from  the  following 
excerpt  from  the  opinion  of  the  court :  "  In  the  face  of 
an  express  statute  providing  in  clear  and  unmistakable  lan- 
guage for  the  penalty  to  be  incurred,  there  is  no  valid 
ground  for  holding  that  other  penalties  are  to  be  inflicted 
which  are,  at  least,  of  doubtful  application,  and  for  which  the 
statute  itself,  under  which  they  are  sought  to  be  enforced, 
does  not  clearly  and  directly  provide."  (p.  361.)  Since  the 
enactment  of  section  619  of  the  Code  of  Criminal  Procedure 
the  ground  on  which  the  decision  in  the  Shenvin  case  pro- 
ceded  no  longer  exists.  Instead  of  the  provision  of  the 
Revised  Statutes  that  disobedience  of  the  district  attorney's 
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subpoena  sliould  be  punished  in  the  same  manner  as  the  dis- 
obedience of  a  sabpcena  in  a  civil  suit,  u  e.,  as  a  civil  con- 
tempt, it  is  now  enacted  that  snch  disobedience  may  be  pun- 
ished as  a  criminal  contempt.  In  addition  to  this  we  have  an 
expi'ess  definition  of  tlie  term  "  mandate  "  in  section  3343  of  the 
Code  of  Civil  Procedure  :  "  2.  The  word,  •  mandate,'  includes  a 
writ,  process,  or  other  written  direction,  issued  pursuant  to  law, 
out  of  a  court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge, 
or  a  person  acting  as  a  judicial  officer,  and  commanding  a  coui-t, 
board,  or  other  body,  or  an  officer,  or  other  person,  named  or 
otherwise  designated  therein,  to  do,  or  to  refrain  from  doing, 
an  act  therein  specified."  This  definition  is  certainly  broad 
enough  to  include  the  subpoena  under  discussion,  but  we  do 
not  place  our  decision  on  that  ground  alone,  nor  is  it  necessary 
to  say  that  the  disobedience  of  a  subpoena  in  a  civil  suit  would 
not  constitute  a  criminal  contempt.  We  think  it  clear,  how- 
ever, that  as  to  subpoenas  issued  by  the  district  attorney  in 
criminal  cases  when  the  law  prescribed  that  disol)edience 
thereto  should  be  punishable  as  a  criminal  contempt,  the  neces- 
sary result  was  to  place  such  subpoenas  within  the  provisions 
of  section  8  as  mandates  of  the  court. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Trial  Term  affirmed  and  I'elator  remanded  to  custody. 

Edward  T.  Bartleit,  IIaight,  Vann,  Willabd  BARTLKrr, 
IIiscocK  and  Chase,  J  J.,  concur. 

Order  reversed,  etc. 

4 

Clara  Schumacher,  Respondent,  t\  Great  Eastern  Casqalty 
AND  Indemnity  Company  of  New  York,  Appellant. 

Insurance  (accident)— when  policy  construed  strictly  against 
insurer  —  when  beneficiary  entitled  to  recover  one-half  of  princi- 
pal sum  of  policy,  under  separate  and  independent  paragraph 
thereof,  for  death  of  insured  from  cause  named  in  such  paragraph. 

When  a  policy  is  written  by  tbe  insurer,  and  it  litis  the  choice  of  language 
in  stating  the  contract,  it  must  be  held  to  the  rule,  common  in  con- 
struing all  contracts,  by  which  the  terms  thereof  are  construed  strictly 
against  the  person  whose  language  is  used  in  expressing  it. 
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The  defendant  by  its  policy  insured  against  "  the  effects  of  bodily  injuries 
caused  directly  and  independently  of  all  other  causes  by  external,  vio- 
lent and  accidental  means,  which  bodily  injuries  or  their  effects  shall  not 
be  caused,  wholly  or  in  part,  directly  or  iiuiirectly,  by  uny  bodily  or 
mental  disease,  defect  or  infirmity,"  for  loss  of  life,  loss  of  both  eyes, 
and  other  specified  injuries  or  losses  stilted  sepamtely  and  independently 
when  **Te$uUing  fi'otn  $ueh  injuries  alone."  A  subsequent  and  inde- 
pendent  paragraph  is  Jis  follows:  "For  loss  of  life  only  resulting  wholly 
or  in  part  from  ♦  ♦  ♦  septicaemia,  ♦  ♦  ♦  the  company  will  pay 
one-half  of  the  principal  sum "  theretofore  mentioned.  The  person 
whose  life  was  insured  died  from  septicaemia. 

Held,  that  the  latter  paragraph  is  not  only  separiite  and  independent  in 
form,  as  stated  in  the  policy,  but  tliat  the  defendant's  intent  and  pur- 
pose in  making  it  a  part  of  the  contract  requires  that  it  be  construed 
separately  and  independently  of  the  prior  provisions  thereof;  that  it 
does  not  refer  to  the  preceding  general  provisions  as  to  external,  violent 
and  accident}d  means,  but  is  an  agreement  for  a  reduced  payment  in  all 
cases  of  death  of  the  insured  resulting  wholly  or  in  part  from  the  causes 
specified  in  such  separate  and  independent  paragraph. 

SehumaeJier  v.  Great  Eftslern  Casualty  dk  Indemnity  Co.,  132  App.  Div. 
929,  aflirmed. 

(Submitted  December  10,  1909;  decided  December  17,  1909.) 

Appeal,  by  permission,  from  an  order  of  tlic  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  28,  1909,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the 
cent  plaint. 

The  following  question  was  certified  :  **  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ?  -'  The 
nature  of  the  action  and  the  allegations,  so  far  as  material,  are 
stated  in  the  opinion. 

Samuel  IL  (Tugyenheuaer  for  appellant.  The  policy  does 
not  cover  death  from  septiciemia  apart  from  accident.  (  Vati 
Bokkelen  v.  T.  Im.  Co.,  k  App.  Div.  339 ;  167  X. Y.  590  ;  .£, 
L,  Lis.  Co.  V.  VandecaVy  85  Fed.  Rep.  282  ;  llerdic  v.  Mary- 
land CrnuaUy  Co.,  146  Fed.  Rep.  396 ;  U9  Fed.  Rep.  198.) 

Theodore  B.  Chancellor  for  respondent.  The  clause  of 
the  policy  upon  which  plaintiff  bases  her  right  of  action  con- 
stitutes a  distinct  and  unqualified  agreement  on   the  part  of 
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the  defendant  to  pay  the  snin  of  $2,500  for  loss  of  life  result- 
ing wholly  or  in  part  from  septicfleinia.  {Darroio  v.  I^.  F. 
Society,  116  N.  Y.  537 ;  Griffey  v.  K  Y.  C.  Im.  Co.,  100 
N.  Y.  417 ;  BaUy  v.  //.  F.  Lis.  Co.,  80  N.  Y.  21.) 

Chase,  J.  The  allegations  of  the  complaint,  which  are 
material  in  considering  the  question  presented  hy  the  defend- 
ant, are  that  the  defendant  issued  to  William  H.  Schumacher 
its  policy  of  insurance,  in  and  by  which  the  defendant  for 
the  consideration  therein  named  insured  Schumacher  ^'against 
the  effects  of  bodily  injuries  caused  directly  and  independ- 
ently of  all  other  causes  by  external,  violent  and  accidental 
means,  which  bodily  injuries  or  their  effects  shall  not  be 
caused  wholly  or  in  part,  directly  or  indirectly  by  any  bodily 
or  mental  disease,  defect  or  infirmity,"  for  loss  of  life,  loss 
of  both  eyes  and  other  specified  injuries  or  losses  stated 
separately  and  independently  when  ^^  resvltijig  fratn  such 
injuries  alofie.'^  In  case  of  such  loss  of  life  and  injuries  the 
defendant  agreed  to  pay  specified  amounts  respectively  as 
stated  in  certain  designated  schedules. 

In  the  policy  of  insurance  there  is  a  separate  and  independ- 
ent paragraph  following  the  separate  statement  of  specified 
injuries,  which  subsequent  and  separate  paragraph  is  as  fol- 
lows :  *'  For  loss  of  life  only  resulting  wholly  or  in  part 
from  sunstroke,  freezing,  septicaemia,  hydrophobia  or  the 
involuntary  or  unconscious  inhalation  of  gas  or  other  poison- 
ous vapor,  the  company  will  pay  one-half  of  the  principal 
sum  provided  in  Sciiedule  *  A.'"  The  policy  expressly  pro- 
vides that  the  sum  provided  to  be  paid  for  loss  of  life  is  payable 
to  Clara  Schumacher,  beneficiary.  This  action  is  brought  by 
such  beneficiary. 

The  complaint  further  alleges  that  William  H.  Schumacher 
is  dead  and  that  the  death  of  said  Schumacher  resulted  from 
septicaemia.  The  contention  of  the  defendant  is  that  by  the 
policy  of  insurance  it  does  not  insure  against  loss  of  life  from 
septicaemia  unless  such  septicaemia  was  the  effect  of  bodily 
injury  caused  l)y  external  violent  and  accidental  means,  and 


lUOy.]  ScilUMACHKK  V.   G.  E.  C  A:    I.  Co.  61 


N.  Y.  Rep.]  Opiaioa  of  the  Court,  per  Chase.  J. 


that  as  the  complaint  does  not  allege  tliat  the  death  by  septi- 
cieinia  was  the  effect  of  bodily  injury  caused  by  external 
violent  and  accidental  means  it  fails  to  state  a  cause  of  action. 
The  contention  of  the  defendant  makes  it  necessary  for  us 
to  consider  the  intent  and  purpose  of  such  separate  and 
independent  paragraph.  We  are  of  the  opinion  that  the  par- 
agraph is  not  only  separate  and  independent  in  form  as  stated 
in  the  policy,  but  that  the  defendant's  intent  and  purpose  in 
making  it  a  part  of  the  contract  requires  that  it  be  construed 
separately  and  independently  of  the  prior  provisions  tliereof. 
It  relates  to  loss  of  life  only.  It  in  no  way  refei*s  to  other 
injuries  and  losses  or  to  disabilities.  It  applies  only  to 
deaths  from  causes  that  have  in  the  past  led  to  controversies 
in  which  great  differences  of  opinion  have  been  expressed 
by  ex|>erts  and  others  as  to  the  liabihty  of  the  insurer  under 
the  general  provisions  of  a  poHcy  insuring  against  death  by 
external,  violent  and  accidental  means.  It  has  not  infre- 
quently been  the  case  that  beneficiaries  named  in  accident 
policies  have  claimed  the  amoivnt  stated  therein  as  payable  in 
case  of  loss  of  life  where  a  death  has  occurred  from  sunstroke, 
freezing,  septicaemia,  hydrophobia,  involuntary  or  unconscious 
inhalation  of  gas  or  other  poisonous  vapora,  or  by  drowning, 
choking  in  swallowing  or  the  use  of  anaesthetics,  or  other 
similar  causes,  and  the  insurer  has  denied  liability  under  the 
policy  and  asserted  that  the  death  was  not  caused  by  external, 
violent  and  accidental  means  and  is  not  a  loss  of  life  insured 

* 

against  or  for  which  it  had  promised  to  pay  by  the  terms  of 
the  policy. 

In  case  of  litigation  arising  from  such  controversies,  if  the 
beneficiary  named  in  the  policy  succeeded  in  his  claim,  lie 
recovei*ed  the  full  amount  provided  in  the  policy  as  payable  in 
case  of  the  death  of  the  insured  {Martin  v.  Equitahh  Acci- 
dent Association^  61  Hun,  467 ;  Marti fi  v.  Mfrs,  Ace, 
Indemnity  Co.^  151  N.  Y.  94 ;  Paid  v.  Traveler^  Ins,  Co,^ 
112  N.  T.  472 ;  Landon  v.  Preferred  Accident  Ins.  Co,y  43 
App.  Div.  487 ;  Menneiley  v.  Employers^  Liability  Assur, 
Corp.y  148  N.  Y.  597  ;  Continental  Casualty  Co  v.  Johnson^ 
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10  Am.  &  Eng.  Anno.  Cases,  851,  and  note ;  Western  Comfner- 
cidl  Traveler^  Association  v.  Smithy  85  Fed.  Rep.  401)  and 
of  coarse  if  the  defendant  succeeded  in  tlie  action  the  bene- 
ficiary received  nothing  from  the  insurer.  The  defendant,  in 
view  of  frequent  litigation  against  accident  insurance  com- 
panies upon  claims  for  loss  of  life  resulting  wholly  or  in  part 
by  something  so  near  the  border  line  which  distinguishes  or 
divides  an  accidental  death  from  one  by  disease,  may  have 
thought  it  was  wiser  for  the  insurance  company  and  better  for 
the  insured,  that  in  place  of  requiring  proof  that  death  was 
occasioned  by  external,  violent  and  accidental  means,  in  case 
of  a  death  arising  from  either  of  the  specified  causes  named  in 
the  special  and  independent  provision  of  tlie  policy,  one-half 
of  the  amount  should  be  paid  in  any  event,  and  no  question 
should  be  left  for  discussion  or  litigation  between  tlie  bene- 
ficiary atid  the  insurer  in  case  of  a  death  so  resulting  wholly  or 
in  part  from  such  causes. 

If  the  defendant  intended  by  the  separate  clause  simply  to 
say  that  in  case  of  death  by  sunstroke,  freezing,  septicaemia, 
hydrophobia,  etc.,  even  if  it  arose  or  was  occasioned  by  external 
violent  and  accidental  means  that  but  one-half  of  the  amount  of 
the  policy  would  be  paid  and  that  in  case  it  was  not  deter- 
mined that  the  death  was  the  result  of  such  external  violent  and 
accidental  means,  nothing  whatever  would  be  paid  on  the 
policy  to  the  beneficiary,  then  by  such  provision  the  defend- 
ant wholly  saves  to  itself  one-half  of  the  amount  of  the  policy 
in  case  of  a  death  resulting  wholly  or  in  part  from  the  named 
causes,  even  if  it  would,  except  for  such  provision,  be  liable 
for  the  whole  amount  provided  to  l>e  paid  in  case  of  death, 
without  any  corresponding  benefit  or  provision  in  favor  of  the 
policyholder  and  the  beneficiary.  There  is  nothing  to  indi-: 
cate  that  the  defendant  intended  simply  to  cut  down  and 
limit  the  recovery  in  case  of  death  by  the  named  causes  even 
if  arising  from  external  violent  and  accidental  means.  While 
it  is  possible  for  an  accident  insurance  company  to  so. 
reduce  the  recovery  in  case  of  an  external  violent  and  acci- 
dental death  arising  in  whole  or  in  part  from  the  specified 
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canses,  there  is  nothing  in  the  policy  read  as  a  whole  from 
which  it  may  be  satisfactorily  argued  or  determined  that  it 
was  so  intended  by  the  defendant  in  this  ease.  Tiie  separate 
and  independent  paragraph  referred  to  does  not,  as  in  the  prior 
pai'agi'aphs,  refer  to  the  preceding  general  provisions  as  to 
external  violent  and  accidental  means. 

The  defendant  cites  the  case  of  IIe7'dic  v.  Mart/land 
Cdsualty  Company^  as  reported  in  146  Fed.  Rep.  390,  and  in 
149  Fed.  Hep.  199,  as  in  favor  of  its  contention.  In  that  case 
the  separate  paragraph  of  the  policy  read  as  follows :  ^*  This 
policy  does  not  cover  death  nor  disability  resulting  from  min- 
eral, animal,  vegetable,  gaseons  or  any  other  kind  of  poison- 
ing except  as  hereinafter  stated,  hut  sxihject  to  its  conditions 
covers  death  or  disability  resulting  from  septicemia,  freez- 
ing, sunstroke,  drowning,  hydrophobia,  choking  in  swallowing 
and  death  only  as  the  result  of  an  anaesthetic  while  actually 
undergoing  a  surgical  operation  at  the  hands  of  a  duly  quali- 
fied regular  physician."  It  was  held  in  that  case  that  the 
separate  paragraph  must  be  construed  with  the  previous  parts 
of  the  policy,  by  reason  of  the  words  "subject  to  its  condi- 
tions." The  clause  thus  construed  was  intended  to  specify 
what  causes  of  death  should  be  excluded  and  what  causes  of 
death  included  in  the  prior  general  clause. 

Where  a  policy  insures  against  death  resulting  from  septi- 
csemia  independent  of  all  other  causes,  and  promises  to  pay 
one-half  of  the  principal  sum  speciiied  in  the  policy  to  the 
beneficiary  named  therein,  it  has  been  held  that  the  policy 
should  be  construed  to  give  effect  to  its  provisions,  and  that 
"independent  of  all  other  causes"  means  independently  of 
any  disease  or  wound  other  than  the  one  producing  the  septi- 
caemia, imless  the  latter  was  of  such  a  serious  chai*acter  that 
death  might  have  resulted  had  not  septicaemia  set  in.  It  is 
immaterial  in  such  case  whether  disease  or  a  wound  is  the  pri- 
mary cause  of  the  fatal  blood  poisoning.  ( U.  S.  Health  cfe 
Accident  Lisurarice  Company  v.  Bennetts  Admijiistrators^ 
32  Ky.  L.  R.  235 ;  105  S.  W.  Rep.  433.) 

The  paragraph  of  the  policy  now  before  us  for  consider- 
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ation  does  not  inclnde  words  in  any  way  expressly  or  impliedly 
relating  to  the  prior  provisions  of  the  policy  and  as  the  policy 
was  written  by  the  insurer  and  it  had  the  choice  of  language 
in  stating  the  contract  it  must  be  lield  to  the  rule  common  in 
construing  all  contmcts  by  which  the  terms  thereof  are  con- 
strued strictly  against  the  person  whose  language  is  used  in 
expressing  it.  {Paul  v.  Travelers^  Ins.  Co.,  supra,)  The 
clause  of  the  policy  construed  in  this  case  was  intended  to  be 
in  the  nature  of  a  compromise  between  the  insurer,  the  insured 
and  the  beneficiary,  in  advance,  and  by  the  contract  itself,  of 
a  possible  controversy  arising  under  the  policy  after  the  death 
of  the  insured  by  agreeing  upon  a  reduced  payment  in  all 
cases  of  death  of  the  insured  resulting  wholly  or  in  part  from 
the  causes  sj^ecified  in  such  separate  and  independent  paragraph. 

The  order  should  be  affirmed,  with  costs,  and  the  question 
certified  answered  in  the  affirmative. 

CuLLEN,  Ch.  J.,  Haioht,  Vann,  Wbbkeb,  Willabd  Babt- 
LETF  and  HisoooK,  JJ.,  concur. 

Order  affirmed. 

Edward  P.  Beehil  et  al.,  as  Executors  of  Edwabd  Rbbhil, 
Deceased,  Appellants,  v.  John  F.  Fraas,  Respondent. 

Appeal  —  erroneous  order  of  Appellate  Division  reversing  judg<» 
ment  of  Trial  Term  ''  on  questions  of  law  only  "  —when  excep- 
tions to  remarks  of  counsel  not  reviewable  in  Court  of  Appeals. 

• 

Where  an  order  of  the  Trial  Term  was  reversed  by  the  Appellate  Division 
"on  questions  of  law  only,"  and  none  of  the  exceptions  presents  rever- 
sible error,  the  order  of  the  Appellate  Division  must  be  reversed  and 
judgment  of  the  Trial  Term  affirmed. 

Exceptions  to  the  remarks  of  counsel  in  summing  up  are  addressed  to 
the  discretion  of  the  trial  court  and  the  Appellate  Division,  and  htise  no 
question  of  law  for  review  by  this  court.  The  Appellate  Division,  in 
such  case,  could  have  reversed  on  the  facts. 

Beehil  v.  Fraas,  129  App.  Div.  668,  reversed. 

(Argued  December  7,  1909;  decided  December  17,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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December  30,  1908,  which  reversed  a  judgment  in  favor  of 
plain tifiEs  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  through  the  negligence 
of  an  employee  of  the  defendant. 

Henry  M.  Dater  and  George  F.  Elliott  for  appellants. 

Tli^odore  H.  Lord  and  Lyman  A.  Spalding  for  respondent. 

Per  Curiam.  None  of  the  defendant's  exceptions  to  rul- 
ings upon  evidence,  or  upon  instructions  to  the  jury,  presents 
error,  justifying  the  reversal  of  the  judgment  by  the  Appel- 
late Division.  Hence,  as  the  order  appealed  from  states  that 
the  revei-sal  was  "on  questions  of  law  only,"  it  must  be 
reversed  and  the  judgment  of  the  Trial  Term  affirmed.  The 
errors  principally  insisted  upon  by  the  appellant  below  and 
respondent  here,  and  which  are  discussed  in  the  opinion 
below,  relate  to  exceptions  taken  by  the  defendant  to  the 
remarks  of  the  plaintiffs'  counsel  in  summing  up  his  case  to 
the  jurors.  These  exceptions  were  addressed  to  the  discre- 
tionary powers  of  the  trial  court  and  of  the  Appellate  Divi- 
sion, and  they  raise  no  question  of  law  for  review  by  this  court. 
If  counsel  exceed  the  limits,  set  by  good  faith,  or  by  fair  deal- 
ing, in  their  comments  on  the  testimony,  the  facts,  or  the  inci- 
dents of  the  trial,  the  broad  powers  of  the  Appellate  Division 
enable  that  court  to  order  a  new  trial,  if  it  is  considered  that 
the  verdict  has  been  unduly  affected  and  that  the  rights  of  a 
party  have  been  prejudiced.  Upon  the  theory  of  the  reasoning 
in  the  prevailing  opinion  below,  the  court  should  have  reversed 
upon  the  facts ;  in  which  case  a  new  tnal  would  follow,  which, 
presumably,  would  be  freed  from  the  objections  pointed  out. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment of  the  Trial  Term  affirmed,  with  costs  in  both  courts  to 
the  appellants. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner,  Willard 
Bartle'it  and  Hiscock,  JJ.,  concur. 

Ordered  accordingly. 
5 
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Thb  Andrew  Jeroens  Company,  Bespondent,  v.  John  H. 

Woodbury  et  al.,  Appellants. 

Contract  —  injunction  —  proprietary  or  trade  name  —  erroneouB 
granting  of  ix^unction  restraining  use  of  trade  name  on  articles 
not  specified  in  contract. 

Where  a  contract  authorized  the  purchaser  of  a  business  to  use  a  certain 
proprietary  or  trade  name  only  when  applied  to  the  several  commodities 
expressly  specified  therein,  the  purchaser  may  have  an  injunction 
restraining  the  vendor  from  selling,  or  offering  to  sell,  under  an  adapta- 
tion of  the  proprietary  and  trade  name,  a  preparation  resembling  an 
article  specified  in  the  contract  where  such  name  is  calculated  to  deceive 
and  mislead  the  public;  an  injunction  goes  too  far,  however,  when  it 
forbids  the  vendor  from  using  the  proprietary  name  on  or  in  connecUoQ 
with  other  articles,  where  such  use  is  not  deceptive  or  misleading. 

Jergens  Co.  v.  Woodbury,  128  App.  Div.  924,  modified. 

(Argued  December  8,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  13,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  obtain  an  injunction  restraining 
the  defendants  from  the  use  of  the  name  '*  Woodbury  "  in  con- 
nection with  the  sale  of  soap  in  such  manner  as  to  mislead  the 
public  into  the  belief  that  tliey  were  purchasing  an  article 
manufactured  by  plaintiff.  The  Special  Term  judgment  per- 
petually restrained  and  enjoined  the  defendants,  their  agents 
or  servants  from  manufacturing,  selling  or  offering  for  sale, 
or  from  participating  in  any  manner  or  aiding  or  abetting  the 
manufacture,  sale  or  offer  for  sale  of  any  soap  under  the  name 
"  Woodbury,"  or  under  any  name  which  contains"  Woodbury  " 
as  any  part  thereof,  or  any  soap  so  manufactured,  wrapped  or 
vended  as  to  lead  or  be  calculated  or  designed  to  mislead  the 
public  or  the  trade  to  believe  that  the  same  is  "  Woodbury's 
Soap  "  or  "  Woodbury's  Facial  Soap,"  or  the  soap  manufac- 
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tured  by  plaintiff  under  the  name  "  Woodbury,"  or  a  new  or 
improved  brand  thereof. 

D-Cady  Ilerrick^  Oeorge  Bell  and  Benjamin  Patterson 
for  appellanta. 

JRosweU  8.  Nichols  for  respondent. 

• 
Per  Curiarti,  The  contract  which  is  the  basis  of  the  plain* 

tiff's  right  to  use  the  name  Woodbury  entitled  them  to  use 
that  name  only  when  applied  to  the  several  commodities 
expressly  specified  therein.  It  leaves  the  defendants  entitled 
to  use  that  name  as  applied  to  any  other  articles  which  they 
manufacture  and  sell  except  such  as  so  resemble  the  articles 
specified  in  the  contract  that  they  are  calculated  to  deceive 
and  mislead  the  public  to  believe  that  they  are  identical  with 
those  named  in  the  contract.  The  trial  court  has  found  that 
the  article  manufactured  and  sold  by  the  defendants  as 
"Woodbury's  New  Skin  Soap"  is  thus  calculated  to  deceive 
and  mislead  the  public.  That  finding  has  been  unanimously 
lafilirmed  by  the  Appellate  Division  and  hence  is  conclusive 
upon  this  court.  It  follows  that  the  injunction  embodied  in 
the  judgment  is  right  so  far  as  it  is  effectual  to  restrain  the 
defendants  from  using  the  name  Woodbury  in  connection 
with  any  of  the  articles  specified  in  the  contract  and  also  so 
far  as  it  restrains  them  from  making  and  selling  "Wood- 
bury's New  Skin  Soap."  It  goes  too  far,  however,  in  for- 
bidding the  defendants  from  using  the  name  Woodbury  on 
other  soaps  or  in  connection  with  other  articles  where  such 
use  is  not  deceptive  or  misleading. 

The  judgment  should  be  modified  by  striking  therefrom 
the  restraining  paragraph  and  substituting  therefor  the  follow- 
ing :  "  Adjudged  and  decreed  that  the  defendants  John  H. 
Woodbury  and  the  Woodbury-McGrath  Company,  and  their 
respective  agents,  servants,  attorneys,  officers  and  employees 
and  all  persons  claiming  under  them  or  either  of  them  since 
June  13,  1901,  be  perpetually  restrained  and  enjoined  from 
selling  or  offering  for  sale  the  soap  known  as  Woodbury's 
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New  Skin  Soap  or  any  other  soap  under  such  a  name  or  desig- 
nation, or  put  up  or  pi*epared  in  such  a  manner  as  to  be  cal- 
culated to  lead  the  public  or  trade  to  believe  that  in  purchas- 
ing said  soap  they  are  purchasing  Woodbury's  Facial  Soap  or 
a  new  brand  thereof." 

As  thus  modified  the  judgment  is  affirmed,  without  costs. 

CuLLEN,  Ch.  J.,  Gra.y,  IIaioht,  Vann,  Werner,  Willard 
Bartlett  and  IIiscock,  JJ.,  concur. 

Judgment  accordingly. 


John    Keefe,    Respondent,    v.    Benjamin   F.   Lee  et  al., 

Appellants. 

Trial  —  pleadings  —  a  party  must  be  held  to  tlie  allegations  of  his 
pleadings,  or  to  facts  necessarily,  naturally  and  ordinarily 
resulting  therefrom  -  damages  —  in  action  for  negligence  plain- 
tiff cannot  recover  damages  for  ixguries  not  alleged,  or  resulting 
from  injuries  alleged. 

Where  one  alleges  aud  proves  that  he  has  been  injured  in  his  person 
the  law  implies  that  damages  result  from  such  injury,  and  he  may 
recover  such  damages  as  necessarily,  itsually  and  immediately  flow 
therefrom,  under  a  general  allegation  in  the  complaint  that  damages 
have  been  sustained  by  him  by  reason  of  such  injury.  If  a  defendant 
desires  to  be  further  informed  of  the  specific  claim  under  such  general 
allegations  he  may,  through  a  bill  of  particulars  or  an  order  to  make 
more  definite  and  certain,  obtain  a  statement  in  greater  detail  of  the 
claim  of  his  opponent. 

A  party  to  an  action  has  a  right  to  rely  upon  the  court  at  Trial  Term 
holding  his  opponent  to  the  allegations  of  his  pleading,  or  to  facts 
necessarily,  naturally  and  ordinarily  resulting  from  the  facts  alleged, 
and  where  the  damages,  although  the  natural  consequences  of  the  act 
complained  of,  are  not  the  necessary  result  of  it,  they  are  termed 
special  damages  and  must  be  particularly  specified  in  the  complaint  or 
a  plaintiff  will  not  be  permitted  to  give  evidence  of  them  at  the  trial. 

In  an  action  to  recover  damages  for  personjil  injuries  inflicted  by  a 
vicious  horse  the  complaint  alleges,  among  other  things,  that  the  horse 
struck  plaintiff  "  upon  the  head,  breaking  his  skull,  tearing  the  skin  and 
scalp  therefrom,"  and  further  that  by  such  attack  the  plaintiff  was  seri- 
ously and  permanently  injured  through  his  head,  skull,  eyes  and 
bruises  to  his  right  leg  and  body.  The  complaint  does  not,  directly  or 
indirectly,  allege  that  plaintiff's  deafness  is  the  result  of  his  injuries; 
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deafness  is  not  a  necessary,  natural  or  ordinary  result  of  the  injuries 
alleged  nor  are  there  general  words  in  the  complaint  which  will  permit 
evidence  thereof.  Held,  error  to  admit  evidence  on  the  trial  that  plain- 
tiflTs  hearing  was  permanently  injured  and  that  snch  impaired  hearing 
wascansed  by  said  in  juries.  (Kleiner  v.  Third  Ave.  R.  R.  Co.,  163  N.  Y. 
1»3,  followed ;  Ehrgotl  v.  Mayor,  etc.,  of  N,  F.,  W  N.  Y.  264,  limited.) 
Kufe  V.  Lee,  125  App.  Div.  903,  reversed. 

(Argued  November  15,  1909;  decidea  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered  April 
15,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ceylon  H.  Lewis  and  Will  B.  Cr^^wley  for  appellants. 
Evidence  of  the  physician.  Dr.  Andrew©,  regarding  the  deaf- 
ness of  the  plaintiff,  and  that  his  hearing  is  permanently 
impaired  as  a  result  of  the  injury,  was  improperly  received, 
not  having  been  alleged  in  the  complaint  as  a  ground  for 
damages.  (1  Chitty  on  PI.  [6th  Am.  ed.]  441 ;  Sqiiier  v. 
Goidd^  14  Wend.  159;  2  Sutherland  on  Damages,  1161; 
Moloney  v.  Dowa^  15  How.  Pr.  265 ;  UeHz  v.  S.  Mfg,  Co.^ 
35  Hun,  117;  Kleiner  v.  T.  A.  R.  R,  Co.,  162  N.  Y. 
200 ;  Piltz  V.  Y.  R.  R.  Co.y  83  App.  Div.  30 ;  Geoghegan 
v.  T,  A,  R.  R.  Co.,  51  App.  Div.  369;  Zewin  v.  Z.  F.  R. 
R.  Co.,  66  App.  Div.  409 ;  Ilergert  v.  U.  Ry.  Co.,  25  App. 
Div.  218  ;  Cibulsky  v.  lluiton,  47  App.  Div.  108 ;  Dittman 
v.  E.  E.  lU.  Co.,  87  App.  Div.  68.) 

M.  H.  KUey  for  respondent.  As  a  matter  of  pleading  the 
complaint  was  sufficiently  broad  to  admit  the  evidence  as  to 
deafness.  {Ehrgott  v.  Mayoi\  etc.,  96  N.  Y.  264 ;  Eichholz  v. 
iV^.  F.  IL  r.  ik  M.  Co.,  68  App.  Div.  441 ;  Lofink  v.  R,  T. 
Co.,  106  App.  Div.  202 ;  Rudornin  v.  1.  S.  R.  Co.,  Ill  App. 
Div.  548 ;  MuUady  v.  B.  II.  It.  R.  Co.,  65  App.  Div.  549 ; 
Fleming  v.  Tuttle,  98  App.  Div.  222 ;  Rosenhech  v.  B.  II. 
R.  R.  Co.,  123  App.  Div.  606.)  The  evidence  of  Dr. 
Andrews  that  the  impaii'ed  hearing  of  the  plaintiff  was  due 
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to  the  injury  is  competent,  and  defendant's  objection  was 
properly  overruled.  {Eichholz  v.  N.  F,  H,  P.  cfi  M,  Co.^  68 
App.  Div.  441 ;  Rudomia  v.  /.  S,  7?.  R.  Co.^  Ill  App.  Div. 
548  ;  Turner  v.  City  of  Newhurgh,  109  N.  Y.  301.) 

Chase,  J.  This  action  is  bi'ouglit  to  recover  damages  for 
pei*sonal  injuries  inflicted  by  a  vicious  horse.  It  is  claimed 
by  the  plaintifiE  that  the  defendants  wrongfully  and  falsely 
represented  to  him  that  the  horse  was  kind  and  gentle,  when 
in  truth  and  in  fact  the  defendants  well  knew  that  the  horse 
was  vicious,  and  that  relying  upon  such  representations  he 
purchased  such  horse  and  cared  for  him,  and  that  while 
caring  for  the  horse  it  viciously  attacked  him  inflicting  the 
injuries  for  which  this  action  is  brought. 

We  think  the  judgment  rendered  in  favor  of  the  plaintiff  must 
be  reversed  on  account  of  rulings  of  the  trial  court  in  admitting 
evidence  of  damages  claimed  by  the  plaintiff  to  be  a  result  of 
such  injuries,  but  which  were  not  alleged  in  the  complaint. 

It  is  only  necessary  to  refer  to  the  record  so  far  as  sufficient 
to  present  the  question  arising  from  such  rulings.  It  is  alleged 
in  the  complaint  that  "said  horee  did  viciously  attack  the 
plaintiff,  jumping  upon  him,  kicking  him  in  his  legs  and  feet, 
striking  the  plaintiff  upon  the  head,  breaking  his  skull,  tear- 
ing the  skin  and  scalp  therefrom,  wounding,  injuring  and 
bruising  his  riglit  leg  and  his  body  and  nearly  killing  this 
plaintiff."  The  complaint  further  alleges  "  That  the  plaintiff 
is  seriously  and  permanently  injured  through  his  head,  skull, 
eyes  and  bruises  to  his  right  leg  and  body." 

At  the  trial  testimony  was  admitted  to  establish  that  the 
plaintiff's  hearing  was  and  would  remain  permanently 
impaired,  and  that  such  impaired  hearing  was  caused  by  said 
injuries.  The  testimony  so  to  establish  the  plaintiff's  deafness 
was  admitted  subject  to  the  defendants'  objection  that  it  had 
not  been  alleged  in  the  complaint,  and  an  exception  was  taken 
to  the  rulings  of  the  court  in  admitting  the  evidence. 

Where  a  person  alleges  and  proves  that  he  has  been  injured 
in  his  person  the  law  implies  that  damages  result  from  such 
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injury,  and  he  may  recover  such  damages  as  necessarily, 
nsnally  and  immediately  flow  therefrom,  under  a  general  alle- 
gation in  the  complaint  that  damages  have  been  sustained 
by  him  by  reason  of  such  injury.  If  a  defendant  desires  to 
be  further  informed  of  the  specific  claim  under  such  gen- 
eral allegations  he  may,  through  a  bill  of  particulars  or  an 
order  to  make  more  definite  and  certain,  obtain  a  statement 
in  greater  detail  of  the  claim  of  his  opponent.  If  a  person 
seeks  to  recover  damages  other  than  such  as  necessarily, 
usually  and  immediately  flow  from  the  injury  he  must  allege 
such  special  damages  and  prove  them.  A  complaint  must 
give  a  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action.  A  party  to  an  action  has  a  right  to  rely 
upon  the  court  at  the  Trial  Term  holding  his  opponent  to  the 
allegations  of  his  pleading  or  to  facts  necessarily,  naturally 
and  ordinarily  resulting  from  the  facts  alleged.  These  rules 
are  quite  universal  and  apply  to  actions  upon  contract  and 
for  tort.  They  are  stated  by  Greenleaf  on  Evidence  (16th 
ed.  vol.  2,  sec.  254)  as  follows :  ^'  All  damages  must  be  the 
result  of  the  injury  complained  of,  whether  it  consists  in  the 
withholding  of  a  legal  right,  or  the  breach  of  a  duty  legally 
due  to  the  plaintiff.  Those  which  necessarily  result  are 
termed  general  damages^  being  shown  under  the  ad  damnum^ 
or  general  allegation  of  damages  at  the  end  of  the  declaration  ; 
for  the  defendant  must  be  presumed  to  be  aware  of  the  neces- 
sary consequences  of  his  conduct,  and,  therefore,  cannot  be 
taken  by  surprise  in  the  proof  of  them.  Some  damages  are 
always  presumed  to  follow  from  the  violation  of  any  right  or 
duty  implied  by  law,  and,  therefore,  the  law  will  in  such  cases 
award  nominal  damages,  if  none  greater  are  proved.  But 
where  the  damages'  though  the  natural  consequences  of  the 
act  complained  of  are  not  the  necessary  result  of  it,  they  are 
termed  special  damages,  which  the  law  does  not  imply ;  and, 
tlierefore,  in  order  to  prevent  a  surprise  upon  the  defendant, 
they  must  be  particularly  specified  in  the  declaration  or  the  plain- 
tiff will  not  be  permitted  to  give  evidence  of  them  at  the  trial." 
In  the  notes  to  such  section  the  editor  cites  text  books  and 
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many  American  and  English  aathorities  to  substantiate  his 
statement. 

Tlie  plaintiff  relies  upon  Ehrgott  v.  Mayor ^  et^*.,^  of  JV.  Y.  (96 
N.  Y.  264).  In  that  ease  the  complaint  was  very  general  in  form. 
The  complaint  alleged  that  the  plaintiff  suffered  great  bodily 
injury  ;  that  he  became,  and  still  continues,  to  be  sick,  sore 
and  disabled ;  that  he  was  prevented  for  a  Jong  time  from 
attending  to  his  business,  and  that  he  was  otherwise  greatly 
injured.  It  was  held  that  under  the  complaint  evidence  was 
admissible  which  tended  to  show  that  he  had  a  disease  of  the 
spine  of  a  permanent  nature  as  a  result  of  his  injuries,  and 
referring  to  the  complaint  the  court  say :  "  These  allega- 
tions are  sufficient  to  authorize  proof  of  any  bodily  injury 
resulting  from  the  accident,  and  if  the  defendant  desired 
tliat  they  should  be  more  definite  he  could  have  moved  to 
have  them  made  more  specific  or  for  a  bill  of  particulars." 
The  other  cases  relied  upon  by  the  respondent  are  cases 
where  the  complaint  is  so  general  that  it  has  been  held,  fol* 
lowing  the  Ehrgott  case,  to  permit  proof  of  any  bodily  injuries 
resulting  from  the  accident.  The  question  as  to  what  proof 
should  be  allowed  under  a  complaint  somewhat  general  in 
form  was  again  considered  by  this  court  in  Kleiner  v.  Third 
Avenue  li,  R.  Co,  (162  N.  Y.  193),  in  which  case  \\\q  Ehrgott 
case  was  considered  and  distinguished  from  the  case  then 
under  consideration.  In  the  Kleiner  case  the  complaint 
alleged  that  the  plaintiff  received  severe  and  painful  contu- 
sions to  her  head,  body,  and  arms,  and  lacerated  her  scalp 
whereby  she  sustained  severe  nervous  shock  and  concussion 
of  the  brain  and  injured  her  eyesight  and  she  was  for  a  time 
rendered  unconscious  and  thereby  sustained  permanent  inju- 
ries and  was  injured  for  life.  It  was  held  that  the  allega- 
tions of  the  complaint  were  not  sufficient  to  permit  the  plain- 
tiff to  prove  that  the  result  of  the  injuries  was  to  produce 
heart  disease,  vertigo,  curvature  of  the  spine  and  other  die- 
eases,  it  not  appearing  that  such  consequences  necessarily  and 
immediatelv  resulted  from  the  shock.  The  effect  of  the 
Kleiner  case  is  to  materially  restrict  the  asserted  right  to 
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prove  special  damages  under  a  complaint  containing  general 
words  alleging  permanent  injuries  and  nervous  shock,  and  it 
confines  the  Ehrgott  case  as  a  precedent  to  the  language  used 
in  the  complaint  in  that  case.  The  Klebier  case  must  be 
followed  by  this  court  as  it  has  been  quite  generally  by  the 
courts  of  this  state  in  all  cases  where  the  complaint  is  the 
same  or  is  governed  by  tiie  same  rules  as  the  one  in  that  case. 
{Brigga  v.  N.  F.  C,  ik  IL  R.  R,  R.  Co.,  177  N.  Y.  59 ; 
Brown  v.  Manhattan  R.  Co.,  105  A  pp.  Div.  395 ;  Lockwood 
v.  Troy  City  R.  Co.,  92  A  pp.  Div.  112;  Piltz  v.  Yonkera 
R.  R.  Co.,  83  App.  Div.  29 ;  Dittrnan  v.  Edison  El.  III.  Co., 
87  App.  Div.  68 ;  Boj)p  v.  N.  Y.  Elec.  Vehicle  Tr.  Co.,  78 
App.  Div.  337;  Cibulski  v.  Ilutton,  47  App.  Div.  107; 
Geoghegan  v.  Third  Avenue  R.  R.  Co.,  51  App.  Div.  369; 
Kappus  V.  Met.  Street  R.  Co.,  82  App.  Div.  13 ;  Sealey  v.  ^fet. 
Street  R.  Co.,' 7S  App.  Div.  530;  Page  v.  President,  etG.,D. 
cfe  //.  C.  Co.,  76  App.  Div.  160 ;  Reed  v.  Met.  Str.  R.  Co.,  69 
App.  Div.  103 ;  Lewin  v.  Lehigh  Valley  R.  R.  Co.,  ^^  App. 
Div.  409;  Wilkins  v.  Nassau  Newspaper  Del.  Express  Co., 
98  App.  Div.  130 ;  Johnson  v.  City  of  Troy,  124  App.  Div.  29  ; 
Cronin  v.  Met.  Street  R.  Co.,  82  App.  Div.  227 ;  Ackman  v. 
Third  Ave.  R.  R.  Co.,  52  App.  Div.  483 ;  Ramson  v.  Met. 
Street  R.    Co.,  78  App.  Div.  101.) 

The  complaint  in  this  case  does  not  directly  or  indirectly 
allege  that  plaintifTs  deafness  is  tiie  result  of  his  injuries. 
Deafness  is  not  a  necessary,  natural  or  ordinary  result  of  the 
injuries  alleged  in  the  complaint.  {Steveiis  v.  Rodger,  25 
Ilun,  54;  llergert  v.  Union  Ry.  Co.,  25  App.  Div.  218; 
Piltz  V.  Yonlzers  R.  R.  Co.,  supra  ^  Cibulski  v.  Ilutton, 
supra;  Geoghegan  v.  Third  Avenue  R.  R.  Co.,  supra; 
Brown  v.  Manhattan  Railway  Co.,  supra  /  Lockwood  v.  T^^oy 
City  R.  Co.,  supra.)  There  are  no  general  words  in  the  com- 
plaint under  consideration  to  permit  of  proof  of  any  bodily 
injury  resulting  from  the  accident  as  in  the  Ehrgott  case,  and 
plaintiiFs  deafness  should  have  been  alleged  in  the  complaint, 
and  it  not  having  been  alleged,  it  was  error  to  receive  testimony 
relating  to  it. 
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Where  a  plaiiitiflf  attempts  by  his  complaint  to  specify  par- 
ticular damages  which  he  claims  to  have  suffered,  he  thereby, 
at  least  to  some  extent,  negatives  any  claim  for  damages  other 
than  those  which  he  has  specified.  In  saying  that  he  was 
"  seriously  and  permanently  injured  through  his  head,  skull, 
eyes,  and  bruises  to  his  right  leg  and  body  "  he  did  not  tliereby 
include  injury  to  the  organs  of  hearing,  but  rather  confined 
his  specification  to  general  injuries  to  his  head  and  skull  and 
eyes. 

As  the  skull  and  eyes  ai'e  parts  of  the  head  it  will  be  pre- 
sumed that  so  far  as  the  plaintiff  intended  to  particularize  in 
regard  to  the  injuries  to  the  head,  he  intended  to  confine  his 
statement  of  injuries  to  the  parts  named  and  that  his  claim  of 
deafness  arising  from  his  injuries  was  an  afterthought. 

The  testimony  relating  to  the  plaintiff^s  deafness  is  of  such 
importance  that  it  will  be  presumed  to  have  affected  the  jury 
in  arriving  at  its  verdict. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.  (dissenting).  I  dissent  from  the  decision 
about  to  be  made.  That  the  plaintiff  was  entitled  to  recover 
compensation  for  injury  to  his  hearing,  if  such  were  the  fact, 
is  unquestioned,  and  that  the  evidence  received  was  competent 
to  prove  the  fact  is  also  unquestioned.  If  there  was  error  in 
admitting  the  evidence  it  was  simply  because  the  plaintiff 
had  failed  to  allege  in  his  complaint  that  the  injury  he  had 
received  had  affected  his  hearing.  As  to  this  proposition 
even  it  seems  to  be  the  law  that  had  the  plaintiff  confined 
himself  to  allegations  of  general  injury  the  evidence  would 
have  been  competent  {£7i7*gott  v.  May(yi\  ete,^  of  N,  Y.^  96 
N.  Y.  264),  but  because  he,  to  a  certain  extent,  specialized 
the  results  of  his  injury,  to  wit,  "  kicking  him  in  his  legs  and 
feet,  striking  the  plaintiff  upon  his  head,  breaking  his  skuli, 
tearing  the  skin  and  scalp  therefrom,  wounding,  injuring  and 
bruising  his  right  leg  and  bod}',  and  nearly  killing  this  plain- 
tiff," not  mentioning  any   affection    of    the   hearing,   it  is 
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irisistcd  that  the  evidence  was  ineomi^etent,  and  reliance  is 
placed  on  onr  decision  in  Kleinei^w,  Third  Avenue  Railroad 
Company  (162  N.  Y.  193)  to  support  the  contention.  I  think 
that  case  can  be  distinguished  from  the  one  now  before  us 
so  far  the  general  principle  is  involved,  though  I  shall  allude 
to  but  one  detail.  There  the  defendant's  counsel  insisted 
that  he  was  surprised  by  the  proof  that  the  plaintiff  was  suf- 
fering, as  a  result  of  the  accident,  from  a  disease  in  no  way 
disclosed  by  the  complaint  and  asked  to  have  a  juror  witli- 
drawn  and  the  case  go  over  to  another  term,  which  was 
i*efused.  In  the  present  case  there  is  no  pretense  of  surprise 
on  the  part  of  tlie  defendants.  On  the  contrary,  their  coun- 
sel, in  answer  to  a  remark  by  the  court,  "  There  is  no  question 
about  the  pleadings  ? "  answered,  ^'  I  presume  he  lias  got  it 
in  the  pleadings."  Thereafter,  on  examining  the  complaint, 
he  discovered  it  contained  no  allegation  of  this  fact,  where- 
upon he  renewed  his  objection,  which,  being  overruled,  he 
took  an  exception.  It  is  very  plain,  therefore,  there  was  no 
surprise  in  this  case. 

If,  however,  it  were  conceded  that  under  strict  rules  the 
plaintiff  should  have  alleged  injury  to  his  hearing,  the  error  is 
not  sufficient  to  justify  a  reversal  of  the  judgment.  Contrary 
to  the  generally  prevailing  popular  belief  this  court,  in  its 
decisions,  constantly  ignores  technical  errors  not  affecting  the 
substantial  rights  of  the  parties,  often  far  more  serious  than 
that  in  this  case.  That  this  error  was  trivial  is  apparent.  The 
verdict  was  small.  On  a  reversal  of  this  judgment  the  plain- 
tiff can  be  allowed  to  amend  his  complaint  so  as  to  state  that 
the  injury  had  made  him  deaf,  and  if  he  proves  the  fact  will 
be  entitled  to  recover  therefor.  The  only  effect  of  our  decision 
will  be  to  protract  the  litigation  and  entail  additional  expense 
on  both  the  parties  and  the  public. 

Qbay,  Haight  and  Weknek,  JJ.,  concur  with  Chase,  J. ; 
Edward  T.  Bartlett  and  Willard  Bartletp,  JJ.,  concur 
with  Cullen,  Ch.  J. 

Judgment  reversed,  etc. 
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Frank  Duclos,  Bespondent,  v.  Solomon  Kkllby,  Appellant. 

Equity— when  answer*  to  questions  submitted  to  juxy  in  equity 
action  do  not  constitute  a  special  verdict  —  appellate  court  has 
no  power  to  order  final  judgment  in  tanvor  of  appellant  unless 
the  facts  are  conceded,  uncontrovertibly  established  or  found  by 
the  trial  court. 

The  court  does  not  by  submitting  two  of  several  questions  of  fact  in 
an  equity  action  to  a  Jury  for  their  answer  constitute  such  answers  a 
special  verdict.  It  is  in  substance  a  trial  by  the  court  without  a  jury, 
and  a  decision  upon  the  whole  evidence  with  the  aid  of  the  findings 
of  the  Jury  upon  the  questions  of  fact  submitted  to  it. 

An  appellate  court  has  no  power  to  render  a  final  Judgment  in  favor  of 
the  appellant  unless  the  Uicts  are  conceded,  uncontrovertibly  established 
by  record  or  otherwise,  or  found  by  the  trial  court.  Questions  of  fact 
are  to  be  tried  and  determined  in  a  court  of  original  jurisdiction,  and 
where  the  judgment  appealed  from,  in  the  form  of  a  modification  of 
the  judgment  of  the  trial  court,  is  not  sustained  by  the  findings  of  fact, 
it  is  wholly  unauthorized. 

Dudoi  V.  Kelly,  122  App.  Div.  329,  reversed. 

(Argued  November  30,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  23,  1907,  upon  an  order  which  modified  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  by  directing  that  the 
defendant  be  enjoined  from  cutting  or  removing  timber  from 
property  described  in  the  complaint,  and  that  the  defendant 
pay  to  the  plaintiff  the  costs  of  the  action,  and  as  thus  modi- 
fied atlirming  the  judgment  appealed  from,  with  costs  to  the 
plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  J.  Vert  for  appellant.  The  decision  of  the  Appellate 
Division  was  unauthorized  and  not  witliin  its  jurisdiction  to 
make.     {Van  Sicleti  v.  City  of  New  York^  172  X.  Y.  504; 
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Dixon  V.  Jajnes,  181  N.  Y.  129  ;  Putnam  v.  Z.  S.  D,  Co.^ 
191  N.  Y.  180;  N,  Y.  B.  N.  Co.  v.  //.  B.  N,  Co,,  180 
N.  Y.  280  ',Neio  v.  Village  of  New  RocheUe,  158  N.  Y.  41 ; 
IloweUa  V.  HerricJc,  160  N.  Y.  308.) 

AJelheH  W.  Boynton  for  respondent.  The  Appellate 
Division  had  power  to  modify  the  judgment  of  the  Trial 
Term  and  rightly  used  it  to  prevent  further  litigation,  under 
the  authority  of  sections  1187  and  1317  of  the  Code  of  Civil 
Procedure.  {Niernolle?'  v.  Dunconiby  59  App.  Div.  614;  172 
N.  Y.  621 ;  Purchase  v.  Mattesoriy  25  N.  Y.  211 ;  Benedict  v. 
Anioux,  154  N.  Y.  715;  Cutwater  v.  Moore,  124  N.  Y.  66; 
Sayre  v.  State  of  N.  Y,,  123  X.  Y.  291 ;  Elterman  v.  Hyman, 
117  App.  Div.  519;  United  Stores  Coi^pn.  v.  Haight,  126 
App.  Div.  291.) 

Chase,  J.  This  action  is  brought  to  enjoin  the  defendant 
from  cutting  certain  growing  timber  from  the  lands  in  the 
complaint  described.  The  issues  were  tried,  and  one  of  the 
principal  contentions  at  the  trial  related  to  the  construction  of 
a  written  contract  by  which  the  plaintiff  authorized  the 
defendant  for  the  consideration  therein  named  to  cut  pine, 
spruce  and  hemlock  upon  certain  lands  therein  described. 
The  action  was  tried  as  one  in  equity,  but  a  jury  being  present 
was  impaneled  by  the  court,  and  at  the  close  of  the  testimony 
the  court  submitted  to  the  jury  two  questions  to  be  answered 
by  them,  viz. : 

"  1.  Was  it  understood  by  both  parties  to  this  action  that 
the  pine,  spruce  and  hemlock  sold  by  the  plaintiff  to  the 
defendant  by  the  agreement  dated  August  10,  1903,  included 
the  pine,  spruce  and  hemlock  upon  this  parcel  of  land  held 
by  the  plaintiff  under  contract  of  purchase  from  Myra 
Boardman  ? 

"  2.  What  if  any  damage  did  the  plaintiff  sustain  by  reason 
of  cutting  of  timber  on  the  Myra  Boardman  lot  ? " 

The  jury  answered  the  first  question  in  the  negative  and  to 
the  second  question  they  answered  "  No  damage." 

The  action  relates  wholly  to  the  alleged  cutting  by  the 
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defendant  of  timber  on  the  Mjra  Boardman  lot  and  all  the 
timber  so  alleged  to  have  been  cut  by  him,  at  the  time  of 
the  trial  remained  in  piles  upon  the  land  whei'e.  cut.  After 
the  jury  answei*ed  the  questions  submitted  to  them  they  were 
dismissed  and  the  court  held  the  action  for  further  considera- 
tion and  thereafter  made  findings  of  fact  and  conclusions  of 
law.  In  the  findings  of  fact  the  court  did  not  expressly  adopt 
the  first  finding  of  the  jury.  Among  tlie  findings  of  fact  are 
the  following : 

"  Twenty-fourth,  There  is  no  proof  in  the  case  that  the 
plaintifiE  has  suffered  any  damage  from  any  act  of  the 
defendant. 

"  Twervty-fifth.  There  is  no  proof  in  this  case  that  the  plain- 
tiff would  suffer  any  irreparable  damage  by  the  continued 
cutting  by  the  defendant  of  the  timber  in  question  in  this 
action. 

"  Twenty-sixth,  There  is  no  proof  in  the  case  that  the 
defendant  threatens  or  has  threatened  to  continue  to  cut  the 
timber  on  the  parts  of  lots  77  and  78  Peru  Bay  Tract,  £ssex 
county,  N.  Y.,  owned  by  and  in  the  possession  of  the  plaintiff 
at  the  time  of  the  commencement  of  this  action. 

"  Twenty-seventh,  There  is  no  proof  in  this  case  that  money 
damages  would  not  fully  compensate  the  plaintiff  for  any 
injury  done  him  through  the  cutting  by  the  defendant  of  the 
timber  on  the  lands  in  lots  77  and  78  Peru  Bay  Tract,  Essex 
Co.,  owned  by  and  in  possession  of  the  plaintiff  at  the  time  of 
the  commencement  of  this  action." 

And  among  the  conclusions  of  law  the  court  found  : 

^^  First,  The  plaintiff  has  not  proven  facts  sufficient  to 
entitle  him  to  the  equitable  relief  of  a  permanent  injunction 
against  the  defendant  as  prayed  for  in  the  complaint  herein. 

"  Second,  The  plaintiff  has  not  proven  facts  sufficient  to 
give  the  court  jurisdiction  to  grant  the  equitable  relief  of  a 
permanent  injunction  restraining  the  defendant  from  further 
cutting  timber  on  the  parts  of  lots  77  and  78  Peru  Bay  Tract, 
Essex  County,  owned  by  and  in  possession  of  the  plaintiff  at 
the  time  of  the  commencement  of  this  action. 
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^^  Seventh.  No  cause  of  action  lias  been  proven  by  the 
plaintiff  againet  the  defendant  herein. 

"  Eighth.  Tlie  defendant  is  entitled  to  a  judgment  of  non- 
suit dismissing  the  plaintiff's  complaint,  with  costs." 

Judgment  was  thereupon  entered  against  the  plaintiff  in 
favor  of  the  defendant,  in  which  the  court  repeats  the  con- 
clusions of  law  and  dismisses  the  plaintiff's  complaint,  with 
costs. 

An  appeal  was  thereupon  taken  to  the  Appellate  Division, 
where  an  order  was  made  modifying  the  judgment,  but  which 
modification  is  in  effect  an  unqualified  reversal  of  such  judg- 
ment, and  judgment  was  also  directed  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  equitable  relief  prayed  for 
in  the  complaint,  with  costs. 

The  court  did  not,  by  submitting  two  of  several  questions 
of  fact  to  the  jury  for  their  answer,  constitute  such  answers  a 
special  verdict.  (Code  Civil  Procedure,  section  1186;  Carr 
V.  Carr,  52  N.  Y.  251.)  All  the  material  facts  in  the  action 
were  not  submitted  to  the  jury.  It  was  in  substance  a  trial 
by  the  court  without  a  jury  and  a  decision  upon  the  whole 
evidence  with  the  aid  of  the  findings  of  the  jury  upon  the 
two  questions  of  fact  submitted  to  it.  Judgment  could  not 
be  directed  upon  the  answers  to  such  two  questions  by  an  appel- 
late court  as  provided  by  section  1187  of  the  Code  of  Civil 
Procedure  in  case  of  a  special  verdict  where  all  of  the  mate- 
rial  facts  have  been  found.  The  general  power  of  the  Appel- 
late Division  upon  an  appeal  from  a  judgment  is  to  reverse 
or  affirm,  wholly  or  partly,  or  modify  the  judgment  appealed 
from,  and  it  may  if  necessary  or  proper  grant  a  new  trial  or 
hearing.  (Code  of  Civil  Procedure,  section  1317.)  An 
appellate  court  can  declare  the  law  and  apply  it  to  the  facts 
already  found  and  thus  protect  the  parties  from  the  evil  of 
further  litigation.  {Outwater  v.  Moore^  124  N.  Y.  ^^^  It 
may  reverse  for  errors  of  law  and  the  Appellate  Division  may 
reverse  because  the  findings  or  verdict  are  against  the  weight 
of  evidence,  in  either  of  which  cases  a  new  trial  should  be 
granted,  but  an  appellate  court  has  no  power  to  render  a  final 
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judgment  in  favor  of  the  appellant  unless  the  facts  are  conceded, 
uncontrovertibly  established  by  record  or  otherwise,  or  found 
by  the  trial  court.  Questions  of  fact  are  to  be  tried  and  deter- 
mined in  a  court  of  original  jurisdiction.  {Putnajn  v.  Lin- 
coln Safe  Deposit  Co,,  191  N.  Y.  166 ;  Benedict  v.  Arnoux^ 
154  N.  Y.  715  ;  Van  SicUn  v.  City  of  New  York,  172  N.  Y. 
504;  Dixon  v.  Jaima,  181  N.  Y.  129  ;  N,  Y.  Bank  Note  Co. 
V.  Hamilton  Bank  Note  E.  dk  P.  Co.,  180  N.  Y.  280 ;  Matter 
of  Chapman,  162  N.  Y.  456 ;  Lope2  v.  Campbell,  163  N.  Y. 
340;  Van  Beuren  v.  Wotherapoon,  164  N.  Y.  368;  Cutter. 
V.  Gudebrod  Bros.  Co.,  168  N.  Y.  512.) 

The  findings  of  fact  that  we  have  quoted  are  material  in 
determining  the  conclusions  of  law,  and  they  sustain  the 
judgment  rendered  at  the  Trial  and  Special  Term.  It  does 
not  appear  that  the  Appellate  Division  reversed  any  particu- 
lar finding  of  fact  as  against  the  weight  of  evidence  or  other- 
wise, and  we  do  not  tind  that  any  error  of  law  harmful  to 
the  plaintiff  was  made  by  the  court  at  the  Trial  and  Special 
Term.  As  the  judgment  appealed  from  in  the  form  of  a 
modification  of  the  judgment  of  the  Trial  and  Special  Term 
is  not  sustained  by  the  findings  of  fact,  it  is  wholly  unauthor- 
ized. The  judgment  of  the  Appellate  Division  should,  there- 
fore, be  reversed,  and  as  the  findings  of  fact  made  at  the  Trial 
and  Special  Term  remain  undisturbed  and  are  sufKcient  to 
sustain  the  judgment  based  on  such  findings,  the  judgment 
of  the  Trial  and  Special  Term  should  be  affirmed,  with  costs 
in  this  court  and  in  the  Appellate  Division. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
WiLLARD  Bartletp  aiid  IIiscooK,  JJ.,  concur. 

Judgment  accordingly. 
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In  the  Matter  of  the  Application  of  The  Board  of  Rapid 
Transit  Railroad  Commissioners  of  the  City  of  New 
York  Relative  to  Acquiring  a  Road,  Easement  and  Riglit 
of  Way  under  Joralemon  Street  in  the  Borough  of 
Brooklyn. 

The  City  of  New  York  et  al.,  Appellants ;  Hannah  G.  Myn- 
DERSE,  as  Executrix  of  Wilhelmus  Mynderse,  Deceased,  et 
al.y  Respondents. 

Eminent  domain  —  construction  of  subway  in  the  city  of  New 
York  under  the  Bapid  Transit  Acts  —  construction  of  subway 
and  operation  of  railroad  therein  not  a  street  use  under  the  law, 
or  within  contemplation  of  the  original  owner,  who  gave  per- 
petual right  of  way  for  street  purposes  —  damages  —  abutting 
owner  of  bed  of  street  entitled  to  damages  caused  to  support  of 
his  building  and  to  full  value  of  property  taken  without  deduc- 
tion for  benefits  —  abutting  owner  who  owns  no  part  of  the 
street  entitled  to  damages  for  ii^uries  inflicted  upon  his  ease- 
ments and  for  the  interference  with  his  lateral  8upi>ort. 

The  construction  of  a  subway  in  the  city  of  New  York  under  the  Rapid 
Transit  Act  is  a  business  enterprise  of  the  city,  through  which  money 
may  be  made  or  lost  the  same  as  if  it  were  owned  by  an  ordinary  rail- 
road corporation.  It  was  built  by  and  belongs  to  the  city  as  a  pro- 
prietor, not  as  a  sovereign,  and  comes  within  none  of  the  apparent 
exceptions  to  the  command  of  the  Constitution  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation. 

The  appropriation  of  land  in  order  to  build  a  subway  is  not  temporary 
but  permanent,  and  the  use  made  of  the  street  by  the  city  in  construct- 
ing a  subway  and  operating,  or  causing  to  be  operated,  a  railroad 
therein,  is  not  a  street  use  as  that  term  is  known  in  the  law,  but  is  for- 
eign  to  the  purpose  for  which  the  street  was  created.  Such  a  use  was 
not  within  the  contemplation  of  the  original  owner  of  the  land  when  he 
parted  with  the  title  thereto  for  a  street,  or  gave  a  perpetual  right  of 
way  over  the  same  for  the  purpose  of  a  street. 

If  the  use  were  for  a  street  purpose  the  city  would  not  be  liable  for  dam- 
ages caused  by  proper  construction  in  any  case  where  it  took  no  land. 
When,  however,  the  construction  is  not  for  a  street  use,  even  if  it  is  for  a 
public  use,  liability  to  the  owner  of  the  fee  attaches  to  a  city  the  same 
as  to  a  railroad  corporation.  It  follows  that  a  substructure  with  the 
pnysical  characteristics  and  consequences  of  that  under  consideration 
if  an  additional  burden  upon  the  fee  of  the  street,  and  must  be  governed 
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by  the  same  principle,  so  that  a  railroad  constructed  beneath  the  surface 
of  a  street  is  a  new  burden  not  contemplated  by  the  original  owner  of 
the  laud  when  it  was  devoted  to  use  as  a  street. 

A  city  on  whose  behalf  a  rapid  transit  railroad  is  heing  constructed  under 
a  street  is  liable  to  an  abutting  owner  owning  the  bed  of  the  street  sub- 
ject to  the  easement  of  street  use,  for  damages  caused  by  the  impair- 
ment of  the  support  of  his  buildings  on  his  abutting  land  by  reason  of 
the  proper  construction  of  said  railroad;  and  such  owner  is  entitled  to 
the  full  value  of  his  property  actually  taken  without  deduction  for 
benefits,  and  also  to  just  compensation  for  the  injury  done  to  the 
remainder. 

An  abutting  owner  who  owns  no  part  of  the  street  has  a  right  to  the 
lateral  support  of  the  land  in  the  street,  and  has  a  right  or  easement 
covered  by  the  statute  which  entitles  him  to  compensation  for  all  the 
damages  inflicted  upon  his  property  by  interference  with  the  lateral 
support  thereof  through  the  proper  construction  and  operation  of  an 
underground  railroad. 

Any  agency,  even  when  properly  used  in  the  street,  not  for  the 
improvement  thereof  but  to  promote  a  business  enterprise  of  the  city, 
which  inflicts  physical  injuries  upon  the  property  of  abutting  owners 
imposes  a  liability  upon  the  city.  Hence,  it  is  liable  for  the  physical 
injury  to  an  abutter's  property  resulting  from  the  construction  of  shafts 
in  the  street  for  the  purpose  of  carrying  on  the  work. 

The  rights  of  the  parties  are  not  to  be  determined  entirely  by  the  con- 
dition of  the  property  as  it  exists  at  a  particular  moment,  but  the  measure 
of  damages  should  be  adapted  to  the  actual  injury.  Hence,  the  proper 
measure  of  damages  is  the  full  value  of  the  fee  taken,  subject  to  the 
public  eiisemcnt  of  passage,  and,  both  as  to  naked  abutters  and  those 
who  own  the  fee,  the  amount,  measured  in  money,  of  the  physical 
injuries  inflicted  and  those  which  with  reasonable  certainty  will  be 
inflicted  upon  the  abutting  property  by  interference  with  lateral  support 
through  the  proper  construction  and  operation  of  the  road,  including 
the  rental  value  of  the  premises  during  the  period,  if  any,  while  they 
are  actually  untenantable. 

It  is  the  duty  of  the  commissioners  of  appraisal  to  receive  evidence  relat- 
ing to  the  con('ition  of  the  properties  down  to  the  time  of  the  trial  and 
to  note  the  effect  thereon  of  the  work  in  fact  done  at  that  time.  Evi- 
dence as  to  the  physical  injuries  which  have  actually  been  inflicted 
and  can  be  seen,  touched  and  measured,  is  competent  and  should  be 
received. 

All  lawful  damages  caused  by  the  proper  conduct  of  the  work  contemplated 
by  the  statute  may  be  included  in  the  award,  and  the  interest  and 
convenience  of  all  partiies  will  be  best  subserved  by  that  method. 

The  statutes  in  question  do  not  empower  the  allowance  and  taxation  to 
the  abutting  owners  in  proceedings  instituted  by  a  city  thereunder  of 
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either  their  disbursements,  costs,  counsel  fees  or  extra  allowances  against 
the  city,  and  in  the  absence  of  a  statute  providing  for  costs  or  allow- 
ances for  expenses  in  condemnation  proceedings  none  can  be  allowed. 
Maii^  of  Rapid  Transit  R  R  Oamrs.,  128  App.  Div.  108,  modified. 

(Argued  November  11,  1909;  decided  December  17,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  16,  1908,  which  affirmed  in  part  and  reversed  in  part 
an  order  of  Special  Term  confirming  the  report  of  com- 
missioners of  appraisal  in  proceedings  under  the  Rapid  Transit 
Act  to  acquire  a  perpetual  right  of  way  under  certain  streets 
in  the  borough  of  Brooklyn. 

This  proceeding  was  commenced  on  the  22nd  of  January, 
1903,  by  the  board  of  rapid  transit  railroad  commissioners  of 
the  city  of  New  York  to  procure  the  appointment  of  commis- 
sioners of  appraisal,  pursuant  to  the  Bapid  Transit  Act,  so 
called,  passed  in  1891,  and  the  various  acts  amending  and 
sqpplementing  the  same.  (L.  1891,  ch.  4  ;  L.  1892,  chs.  102 
and  656 ;  L.  1894,  chs.  528  and  752 ;  L.  1895,  ch.  519 ;  L. 
1896,  ch.  729 ;  L.  1900,  ch.  616 ;  L.  1901,  ch.  587 ;  L.  1902, 
chs.  533,  542,  544  and  584 ;  L.  1909,  ch.  498.) 

The  commissioners,  who  were  appointed  accordingly,  took 
their  respective  oaths  of  office  on  the  25th  of  January,  1903, 
and,  after  many  sessions  during  which  much  evidence  was 
taken,  made  their  '^ first  separate  report^'  on  the  22nd  of 
December,  1905,  whereby  they  made  the  following  awards : 

1.  To  Wilhelmus  Mynderse,  as  the  owner  of  premises  front- 
ing on  Joralemon  street  in  the  borough  of  Brooklyn,  including 
the  fee  to  the  center  of  that  part  of  the  street  directly  in 
front  thereof,  the  sum  of  $15,000,  "  as  compensation  for  the 
portion  of  his  land  which  has  been  taken  in  Joralemon  Street 
in  this  proceeding,  including  the  injury  to  his  property  upon 
the  premises  above  described,  adjoining,  which  would  neces- 
sarily arise  from  the  proper  construction,  maintenance  and 
operation  of  a  tunnel  under  the  surface  of  Joralemon  Street 
in  the  manner  as  set  forth  in  the  plans  and  specifications  and 
contract^  above  referred  to." 
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2.  To  George  B.  Abbotfc,  as  the  owner  of  premises  fronting 
on  Joralemon  street,  including  the  fee  to  tlie  center  of  that 
part  of  the  street  directly  in  front  thereof,  the  sum  of  $6,000^ 
as  compensation  for  the  portion  of  his  land  taken  and  the 
injury  to  his  adjoining  property,  on  the  basis  mentioned  in  the 
award  to  Mr.  Mynderse. 

3.  To  John  Notman  as  the  owner  of  land  fronting  on 
Joralemon  street,  but  not  inchiding  any  part  of  the  street  in 
front  thereof,  as  the  same  belonged  to  unknown  owners  wlio 
were  awarded  a  nominal  amount,  "  the  sum  of  $12,000  as 
damages  caused  by  the  taking  of  the  easement  of  support'' 
appurtenant  to  his  premises  abutting  on  said  street.  ^'  This 
easement,"  as  the  commissioners  stated,  "  is  a  valuable  adjunct 
to  his  property  and  we  consider  that  under  the  propulsions  of 
the  statute  under  which  this  proceeding  is  taken,  is  one  for 
which  he  is  entitled  to  compensation." 

On  the  31st  of  May,  1906,  the  report  of  the  commissioners 
was  in  all  tilings  confirmed  by  an  order  of  the  Special  Term, 
which  denied,  for  the  want  of  power,  amotion  made  in  behalf 
of  said  owners  to  be  allowed  counsel  fees,  taxable  costs  and 
disbursements ;  and  also  denied,  upon  the  same  ground,  a 
motion  made  in  behalf  of  the  commissioners  of  appraisal  for 
an  extra  allowance  to  themselves. 

Messrs.  Mynderse  and  Abbott  appealed  to  the  Appellate 
Division  from  that  part  of  the  order  which  affected  their 
respective  premises,  upon  the  ground  that  their  awards  were 
inadequate,  and  also  from  that  part  which  denied  their  appli- 
cation for  counsel  fees,  costs  and  disbursements. 

Mr.  Notman  appealed  only  from  so  much  of  the  order  as 
denied  his  application  for  counsel  fees,  etc. 

The  board  of  rapid  transit  commissioners,  in  behalf  of  the 
city  of  New  York,  appealed  from  all  of  said  order,  except  the 
part  relating  to  allowances,  upon  the  ground  that  the  city  is 
not  liable  to  any  abutting  owner  to  any  extent  whatever. 

The  commissioners  of  appraisal  appealed  from  that  part  of 
the  order  which  denied  their  application  for  an  extra  allowance. 

The  Appellate    Division,   after  reciting    that  Mynderse, 
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Abbott  and  Notman  had  died  daring  the  pendency  of  the 
appeal,  and  that  their  personal  representatives  had  been  duly 
Bnbetitnted,  reversed  the  order  of  the  Special  Term  so  far  as 
it  related  to  the  awards  made  to  Mynderse  and  Abbott,  as 
well  as  tliat  part  which  denied  costs  and  allowances  to  the 
respective  appellants,  and  affirmed  the  order  so  far  as  it  related 
to  the  award  made  to  Mr.  Notman.  The  proceeding  was  sent 
back  to  the  commissioners  for  farther  examination,  with 
instractions  in  relation  to  the  measure  of  damages  and  the 
reception  and  consideration  of  evidence  bearing  upon  the 
claims  of  Mynderse  and  Abbott,  in  accordance  with  an  opinion 
which  is  reported  in  128  App.  Div.  103. 

Tlie  city  of  New  York  and  the  board  of  rapid  transit  rail- 
road commissioners  appealed  to  the  Court  of  Appeals,  as  a 
matter  of  right,  from  so  much  of  the  order  of  affirmance  as 
related  to  the  award  made  to  Mr.  Notman,  and,  permission 
having  been  given  by  the  Appellate  Division,  they  also 
appealed  from  that  part  of  the  order  of  affirmance  relating 
to  the  awards  made  to  Mynderse  and  Abbott. 

The  following  questions  were  certified  to  this  court : 

"  1.  In  the  case  of  the  construction,  on  behalf  of  a  city,  of 
a  rapid  transit  railroad  under  the  powers  conferred  by  the 
Rapid  Transit  Act,  chapter  4  of  the  Laws  of  1891,  and  acts 
amendatory  thereof,  under  the  streets  of  said  city,  of  which 
streets  the  fee  ownership,  subject  to  the  public  easement  of 
.street  use,  is  in  the  abutting  owners,  is  there  any  liability  on 
the  part  of  such  city  to  said  abutting  owners  for  damages 
arising  from  the  proper  construction  of  said  railroad  ? 

'^  2.  Under  the  state  of  facts  set  forth  in  question  1,  does  a 
city  on  whose  behalf  such  rapid  transit  railroad  is  constructed 
become  for  the  purpose  of  such  construction  a  railroad  cor- 
poration, having  no  more  rights  in  the  street  under  which  said 
rapid  transit  railroad  is  being  constructed  than  would  belong 
to  any  other  corporation,  and  no  other  or  higher  right  to  take 
private  property  than  would  belong  to  an  ordinary  railroad 
corporation  t 

"3.  Does  the  construction  of  a  rapid  transit  railroad  under 
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a  street,  under  the  state  of  facts  set  forth  in  question  1,  con- 
stitute an  added  burden  on  the  street  for  which  the  abutting 
owners  owning  the  bed  of  the  street,  subject  to  the  easement 
of  street  use,  are  entitled  to  compensation  t 

^^  4.  Under  the  state  of  facts  set  forth  in  question  1,  is  a 
city  on  whose  behalf  a  rapid  transit  railroad  is  being  con- 
structed under  a  street,  liable  to  an  abutting  owner  owning 
the  bed  of  the  street  subject  to  the  easement  of  street  use,  for 
damages  caused  by  the  impairment  of  the  support  of  his  build- 
ings on  his  abutting  land,  by  reason  of  the  proper  construction 
of  said  railroad  ? 

^^  5.  If  question  1  be  answered  in  the  affirmative,  are  the 
damages  in  a  proceeding  to  acquire  property  or  rights  or  ease- 
ments therein,  for  the  purpose  of  the  construction  of  a  rapid 
transit  railroad  in  a  city  under  the  Rapid  Transit  Act,  chap- 
ter 4  of  the  Laws  of  1891,  and  acts  amendatory  thereof,  to 
be  determined  as  of  the  time  of  the  vesting  under  said  acts, 
of  title  in  said  city  to  said  property,  rights  or  easements  ? 

"  6.  If  question  1  be  answered  in  the  affirmative,  are  the 
abutting  owners  therein  mentioned,  imder  the  state  of  facts 
therein  set  forth,  entitled  to  have  taken  into  consideration  the 
damages  resulting  to  them  by  the  necessary  construction  of 
shafts  in  the  street  near  to  their  premises,  in  so  far  as  these 
would  have  a  tendency  to  diminish  the  market  value  of  the 
property  by  reason  of  the  consequential  damages  ? 

"  7.  If  question  1  be  answered  in  the  affirmative,  are  the 
damages  in  a  proceeding  to  acquire  property  or  rights  or 
easements  therein,  for  the  purpose  of  the  construction  of  a 
rapid  transit  railroad  in  a  city  under  Laws  1891,  chapter  4, 
and  acts  amendatory  thereof,  measured  and  limited  by  the 
difference  between  the  market  value  of  the  property  unin- 
cumbered by  the  easements  acquired  and  its  market  value 
subject  to  such  easements  ? 

"  8.  If  questions  1,  5  and  6  should  all  be  answered  in  the 
affirmative,  have  the  commissioners  of  appraisal,  in  determin- 
ing the  market  value  of  the  abutting  property,  subject  to  tlie 
property  rights  or  easements  required  in  a  proceeding  as  set 
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forth  in  question  5,  the  right  to  take  into  consideration  the 
facts  and  circnmstances  not  apparent  and  foreseen  at  the 
date  of  the  vesting  of  title  to  such  property  rights  or  ease- 
ments, but  subsequently  developed  by  the  actual  construction 
and  operation  of  the  road,  and  which,  if  apparent  or  foreseen 
at  the  date  of  the  vesting  of  title,  would  have  had  the  effect 
of  increasing  or  decreasing  the  market  value  of  the  premises, 
subject  to  such  property  rights  or  easements  9 

"  9.  Does  the  Rapid  Transit  Act,  Laws  of  1891,  chapter  4, 
and  acts  amendatory  thereof,  empower  the  allowance  and 
taxation  to  the  abutting  owners  in  proceedings  instituted  by 
a  city  thereunder  of  their  disbursements,  costs,  counsel  fees 
and  extra  allowances  therein  against  such  city ! " 

Francis  K,  Pendleton^  Corporation  Counsel  {Joel  J. 
Squier  and  Theodore  Connoly  of  counsel),  for  appellants. 
The  city  of  New  York  in  the  construction,  under  authority 
of  the  Rapid  Transit  Act,  of  the  subway  railroad  under  its 
streets  acted  in  its  public  capacity  as  agent  of  the  state. 
{Quill  V.  MayoT^  eto.^  36  App.  Div.  476 ;  F  Ins.  Co,  v.  Keese- 
viUey  148  N.  Y.  46 ;  People  &x  rel.  Mayor^  etc.,  v.  Assessors 
of  Brooklyn^  111  N.  Y.  505  ;  Hughes  v.  City  of  Auburn^ 
161  N.  Y.  96;  RadcUffy.  City  of  Brooklyn,  4  N.  Y.  195; 
Uppington  v.  City  of  New  York,  165  N.  Y.  222 ;  At/water 
V.  Trustees,  124  N.  Y.  602 ;  Sauer  v.  City  of  New  York, 
180  N.  Y.  27 ;  206  U.  S.  536 ;  Witcher  v.  Holland  Water 
Co.y  66  Hun,  619 ;  142  N.  Y.  626 ;  Wormser  v.  Brown,  149 
N.  T.  163.)  When  a  municipal  corporation,  exercising  the 
discretionary  and  permissive  powers  conferred  by  the  legisla- 
ture upon  all  the  cities  of  the  state,  constructs  improvements 
in  its  streets  which  result  in  no  immediate  advantage  to  the 
municipality,  but  are  for  the  beneiit  of  the  people  of  the 
entire  state,  it  acts  in  its  governmental  capacity  as  one  of  the 
political  divisions  of  the  state,  and  not  as  a  private  corpora- 
tion. {Prime  v.  City  of  Yonkers,  192  N.  Y".  105 ;  Heiser  v. 
Mayor,  etc,,  of  New  York,  104  N.  Y.  68;  Maxmillian  v. 
MwyoTj  etc.,  62  N.  Y.  160 ;  Tone  v.  Mayor,  70  N.  Y.  157 ; 
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Lynch  V.  Mayor^  etCy  76  N.  Y.  60 ;  O^Donnel  v.  City  of 
Syracuse^  184  N.  Y.  1.)  The  coustrnction  and  operation  of 
a  rapid  transit  railroad  in  a  tunnel  under  the  surface  of  a 
street  is  a  public  use  consistent  with  the  uses  for  which  streets 
are  publicly  lield.  {Mattsr  of  N,  Y.  D,  R.  Co,,  107  N.  Y. 
42 ;  Tran8po7*tation  Co.  v.  Chicago,  99  U.  S.  635 ;  Peoph  v. 
Ket-r,  27  N.  Y.  188 ;  Plant  v.  Z.  /.  P.  Co.,  10  Barb.  26 ; 
Sear 8  v.  Croclcer,  184  Mass.  586;  S.  P.  Co.  v.  Mayor,  etc., 
152  N.  Y.  257;  KeUey  v.  King,  32  Barb.  410;  Elliott  on 
Roads  &  Streets  [2d  ed.],  §  16 ;  Saner  v.  CHy  of  New  YorJc^ 
206  U.  S.  536 ;  KelUnyer  v.  F.  S.  S.  R.  R.  Co.,  50  N.  Y. 
206 ;  Comm.  v.  Monnson,  197  Mass.  203 ;  Cheney  v.  Barker, 
198  Mass.  356  ;  Associates  v.  City  of  Boston,  201  Mass.  585.) 
The  Rapid  Transit  Act  (L.  1891,  ch.  4,  as  amd.)  does  not 
enlarge  the  constitutional  right  to  compensation,  or  add  a  new 
right  thereto,  not  guaranteed  by  the  State  Constitution.  It, 
therefore,  does  not  make  the  city  liable  for  consequential 
injuries  arising  from  the  construction  of  the  subway,  (il. 
B.  N.  Co.  V.  E.  R.  R.  Co.,  129  N.  Y.  252 ;  Stoi-y  v.  N. 
T.  E.  R.  R.  Co.,  90  N.  Y.  122 ;  Lahr  v.  EL  R.  R.  Co.,  104 
N.  Y.  268 ;  Kane  v.  El.  R.  R.  Co.,  125  N.  Y.  164 ;  Pad- 
cliff  V.  City  of  Brooklyn,  4  N.  Y.  195  ;  Uppington  v.  City 
of  New  York,  165  X.  Y.  222  ;  Booth  v.  P.,  W.  tfe  0.  T.  P. 
Co.,  140  N.  Y.  267;  Borrity  v.  Rapp,  72  N.  Y.  307;  Fin- 
negan  v.  Eckevson,  32  App.  Div.  233 ;  Transportation  Co. 
V.  Chicago,  99  U.  S.  635.)  The  city  of  New  York  being 
vested  with  a  public  easement  for  street  purposes  in  the  land 
forming  the  bed  of  Joralemon  street  possessed  the  same  right 
to  use  and  improve  the  street  for  public  purposes,  and  to 
appropriate  it  to  new  public  uses  demanded  by  the  public 
need  and  authorized  by  the  legislature  as  if  it  held  title  to  the 
fee  of  the  street  in  trust  for  public  use.  {Flack  v.  Village 
of  Green  Island,  122  N.  Y.  107 ;  City  of  Cohoes  v.  D.  c6 
H.  C.  Co.,  134  N".  Y.  402 ;  Harriman  v.  Howe,  78  Hun,  280 ; 
Tmo7i  of  Corning  v.  Head,  86  Hun,  12 ;  Jorgensen  v. 
Squires,lU N.  Y.  280 ;  Eels  v.  A.  T.  A  T.  Co,,  143  N.  Y.  133 ; 
Palmer  v.  Z.  E.  Co.,  158  N.  Y.  231 ;  Barney  v.  Keohik,9i: 
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U.  S.  324 ;  Staty  v.  N.  T.  E.  R.  R.  Co.,  90  K  Y.  122.) 
The  property  or  property  rights  of  the  claimants,  which  were 
taken  by  tiie  city  for  the  construction  and  operation  of  the  road 
under  Joralemon  street,  liad  only  a  nominal  value.  {Radcliff 
V.  Brooklyn,  4  N.  Y.  195  ;  Vjpphigton  v.  City  of  New  York, 
165  N.  Y.  122 ;  Robert  v.  Sadler,  104  K  Y.  229 ;  Booth  v.  R,, 

TF.  cfe  0.  T.  R.  Co.,  140  N.  Y.  267 ;  Borrity  v.  Rapp,  72  N.  Y. 
307 ;  Finnegan  v.  EcJceraon,  32  App.  Div.  233 ;  Transport 
iatian  Co.  v.  Chicago,  99  U.  S.  635 ;  Sauer  v.  City  of  New 

York,  180  K  Y.  27;  206  U.  S.  536  ;  Primev.  City  of  Yon- 
kers,  192  N.  Y.  105.)  Annoyance  or  inconvenience  to  persons 
or  property  in  the  vicinity  of  a  public  improvement  in  conse- 
quence of  the  work  of  construction  is  not  an  injury  to  property 
or  a  taking  of  property  for  public  use  for  which  compensation 
must  be  made.  {Lester  v.  Mayor,  79  Hun,  479 ;  150  N.  Y. 
578.)  The  construction  of  a  rapid  transit  railroad  beneath  the 
surface  of  a  public  street  does  not  impose  an  additional  servi- 
tude upon  the  street  for  which  abutting  owners,  even  though 
they  also  own  the  fee  of  the  street,  are  entitled  to  compensa- 
tion. {Sears  v.  Crocker,  184  Mass.  586 ;  Ada??is  v.  S.  i&  W. 
R.  R.  Co.,  11  Barb.  414 ;  Matter  of  Yonkers,  1 17  N.  Y.  564 ; 
Crooke  v.  F.  W.  W.  Co.,  29  Hun,  245 ;  Eels  v.A.T.i&T.  Co., 
143  N.  Y.  133 ;  Craig  v.  R.,  C.  c6  B.  R.  R.  Co.,  39  N.  Y.  404 ; 
Fe<;k  v.  S.  Ry.  Co.,  170  N.  Y.  298.)  The  correct  rule  of  dam- 
age, providing  the  city  is  obliged  to  make  any  compensation  to 
the  abutting  owners,  is  (1)  the  value  of  the  land  taken  (which, 
of  course,  from  its  nature  is  of  but  nominal  value) ;  (2)  damages 
to  the  abutting  property  incident  to  the  lawful  —  not  the 
negligent  —  use  to  which  the  property  so  taken  is  applied, 
this  damage  being  —  as  there  could  be  no  damage  from  inter- 
ference with  the  surface  use  of  the  street  or  with  the  ease- 
ments of  light,  air  or  access,  or  from  noise,  or  smoke,  or  ashes, 
or  vibration  —  merely  nominal.  Assuming,  however,  that 
under  the  Rapid  Transit  Act  the  city  of  New  York  is  liable 
for  physical  damage  to  buildings  by  the  construction  of  the 
subway,  the  proper  measure  of  such  damage  is  the  cost  of 
repairing  the  building,  plus  the  loss  of  rents,  if  the  building 
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be  rendered  untenantable  for  any  period.  {Kirkover  v.  S. 
B.  R.  E.  Co.,  176  N.  Y.  301 ;  Bohm  v.  M.  E.  R.  R.  Co., 
129  N.  Y.  576;  Lester  v.  Mayor,  etc.,  79  Him,  479; '150 
N.  Y.  578 ;  Hartshorn  v.  Chaddock,  135  N.  Y.  116.)  The 
claimants  are  not,  nor  is  either  of  them,  entitled  to  costs  nor  to 
an  extra  allowance.  {Matter  of  City  of  Brooklyn  v.  Z.  L  IF. 
S.  Co.,  148  N.  Y.  107;  Matter  of  Comrs.  of  Central  Park, 
50  N.  Y.  493 ;  Matter  of  Low,  103  App.  Div.  530 ;  Matter 
of  City  of  Brooklyn,  148  N.  Y.  107 ;  L.  1891,  ch.  4,  §  62.) 

George  S.  Coleman  and  Leroy  T.  Harkness,  for  Public 
Service  Commission,  intervening. 

Frederick  B.  Campbell  and  George  W.  HincHey  for  Hannah 
G.  Mynderse,  as  executrix,  etal.,  respondents.  The  construc- 
tion and  operation  under  a  city  street  of  a  subway  railroad  is  not 
the  occupancy  of  the  street  for  a  street  use  or  purpose.  {Palmer 
V.  L.  Z.  Co.,  158  N.  Y.  231 ;  Wager  v.  T.  U.  Ry.  Co.,  25  N.  Y. 
526  ;  Peck  v.  S.  R.  R.  Co.,  170  N.  Y.  299  ;  Paige  v.  ScKenec- 
tody  Ry.  Co.,  178  N.  Y.  102,  109 ;  Fries  v.  El.  R.  R.  Co., 
169  N.  Y.  285 ;  Reining  v.  N.  T.,  L.  cfe  W.  Ry.  Co.,  128 
N.  Y.  157 ;  EeU  v.  A.  T.  cfe  T.  Co.,  143  N.  Y.  133 ;  MuUker 
V.  N.  Y.  &  H.  R.  R.  Co.,  197  U.  S.  541.)  Real  prop- 
erty,  as  such,  abutting  upon  a  public  street,  carries  with 
it  special  rights  in  the  street  in  the  nature  of  property, 
entitling  the  owner  of  such  real  property  to  prevent  the  use 
of  the  street  for  purposes  other  than  "street  uses.  {Drake 
V.  H.  R.  R.  Co.,  7  Barb.  508 ;  Gould  v.  H.  R.  R.  R.  Co., 
6  N.  Y.  522 ;  Donahue  v.  /f.  G.  Co.,  181  N.  Y.  313.)  The 
value  or  equivalent  of  this  property  right  is  the  actual  damage 
thereby  caused  to  the  real  estate.  {Bohm  v.  M.  E.  R.  Co., 
129  N.  Y.  576 ;  Henderson  v.  N.  T.  C.  R.  R.  Co.,  78  N.  Y. 
423;  Newman  v.  M.  E.  R.  Co.,  118  N.  Y.  618;  S.  B.  Ry. 
Co.  V.  Kirkover,  176  N.  Y.  301 ;  Matter  of  G.  C.  Comm.,  6 
App.  Div.  327 ;  Drucker  v.  M.  Ry.  Co.,  106  N.  Y.  157 ;  R., 
W.  <&  0.  R.  R.  Co.  V.  Gleason,  42  App.  Div.  530.)  The  leg- 
islature in  aiithorizingthetakingof  property  necessary  for  the 
construction  and  operation  of  the  subway  presumably  intended 
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to  provide,  and  did  provide,  for  full  compensatiou,  otherwise 
the  act  would  be  unconstitational.  {Bohmer  v.  Ilaffen^  161 
N.  Y.  393 ;  People  ex  rd,  Kemnder  v.  Duraton,  119  N.  Y.  569 ; 
Matter  ofStUwell,  139  N.  Y.  337.)  It  is  immaterial  whether 
tlie  abutter's  property  rights  be  taken  by  the  city  acting  in  a 
governmental  or  in  a  proprietary  capacity ;  hut  it  wonld  seem 
that  the  city,  in  the  construction  of  a  subway  rapid  transit  rail- 
way, was  acting  in  its  private  or  proprietary  capacity  and  not 
in  the  exercise  of  a  governmental  function.  (Cooley's  Const. 
Lim.  [3d  ed.]  507 ;  People  v.  Morris^  13  Wend.  325  ;  Sweet  v. 
V.  Rechel,  159  U.  S.  380.)  The  Special  Term  had  power  to 
make  a  reasonable  allowance  for  costs,  counsel  fees  and  extra 
allowances,  (L.  1894,  ch.  752,  §  9 ;  L.  1901,  ch.  587,  §  62 ; 
Code  Civ.  Pro.  §  3240  ;  Matter  of  City  ofBrooMyn,  148  N.  Y. 
107 ;  Matter  ofL.da  H.  F.  JR.  R.  Co.,  68  Hun,  252 ;  Matter 
of  Orade  Crossing  Commissioners,  17  App.  Div.  54,  62 ;  Mat- 
ter of  Grade  Crossing  Commissioners,  20  App.  Div.  271.) 

Charles  W.  West  for  Eva  T.  Abbott,  as  executrix,  respond- 
ent. The  subway  was  not  a  governmental  work  by  a  munic- 
ipal corporation.  It  was  a  private  enterprise  of  the  city 
of  New  York,  undertaken  by  it  as,  and  in  which  it  assumed 
the  responsibilities  of,  a  private  corporation.  {Bailey  v. 
Mayor,  etc.,  3  Hill,  531 ;  People  ex  rel.  D.,  etc.,  li.  R.  Co. 
V.  Batchellor,  53  N.  Y.  128 ;  Bamher  v.  City  of  Rochester, 
26  Hun,  587 ;  97  N.  Y.  625 ;  Prime  v.  City  of  Yonhers, 
192  N.  Y.  105 ;  Ryan  v.  City  of  New  York,  177  N.  Y.  271 ; 
WiUiams  v.  VU.  of  Port  Cliester,  97  App.  Div.  84 ;  183 
N.  Y.  550 ,  N.  Y.A  B.  S.  Co.  v.  City  of  Brooklyn,  71 
N.  Y.  580 ;  Cain  v.  City  of  Syracuse,  95  N.  Y.  83 ;  Mac- 
MuUin  v.  City  of  Watertown,  187  N.  Y.  37  ;  Caporiigi^i  v. 
AUieri,  155  N.  Y.  255;  Palteyv.  Egan,  132  App.  Div. 
264.)  The  city  of  New  York  is  liable  to  the  fee  owners  of 
the  bed  of  Joralemon  street,  taken  for  its  subway  railroad, 
precisely  as  and  to  the  sanie  extent  that  any  railroad  or  other 
private  corporation  would  in  such  case  be  liable.  {11.  dk 
M.  R.  R.    Co.  V.   Wendel,   193    N.  Y.    166;    Baxtt?r    v. 
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McDonnell^  15-1:  N.  Y.  432.)  The  rule  of  damages  applied 
by  the  coinmissioDcrs  of  appraisal  did  not  comply  with  the 
requirements  of  the  Rapid  Transit  Act.  (Matter  of  City  of 
New  Yorky  122  A  pp.  Div.  410 ;  Matter  ofN.  Y.  dk  B,  Bridge, 
18  App.  Div.  8;  Matter  of  Water  Comrs.,  96  N.  Y.  351. 
Matter  of  Poughkeepaie  Bridge,  108  N.  Y.  483 ;  City  of 
Syracuse  v.  Stacy,  45  App.  Div.  249;  Matter  of  Gilroy, 
26  App.  Div.  3U ;  Brewster  v.  Bodgers  Co.,  169  N.  Y.  73 ; 
S.,  etc,  Assn.  v.  Mayor,  etc.,  8  App.  Div.  230;  152  N.  Y. 
257.)  The  construction  of  the  Rapid  Transit  Act  claimed  by 
the  city  and  adopted  by  the  commissioners,  if  sustained  by 
this  court,  necessarily  determines  that  act  to  be  iinconstita- 
tional  and  void,  as  being  obnoxious  both  to  the  requirement 
of  the  State  Constitution  that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,"  and  to  the 
provision  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  which  is  as  follows :  "  Nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law."  (Const,  of  N.  Y.  art.  1,  §  6 ;  Matter  of 
Consolidated  Gas  Co.,  190  N.  Y.  350 ;  3  Suth.  on  Damages, 
§§  1072,  1073 ;  City  of  Bufalo  v.  Pratt,  131  N.  Y.  293 ; 
S,  B.  By.  Co.  V.  Kirkover,  176  N,  Y.  301 ;  Koelsck  v.  City 
of  New  York,  34  App.  Div.  98 ;  Miller  v.  Maujer,  82  App. 
419 ;  Bloomgarden  v.  Hoffmann.  116  App.  Div.  719 ;  Matter 
of  Sugden,  174  N.  Y.  87;  Bohtmr  v.  Ilaffen,  161  N.  Y.  390; 
Matter  of  N.  Y.  c6  Z.  1.  B.  Co,,  148  N.  Y.  540 ;  Brewster 
V.  Rogers,  189  N.  Y.  73.)  To  save  its  constitutionality,  the 
Rapid  Transit  Act  must  contain  within  itself  full  provision 
for  payment  of  all  damages  suffered  by  reason  of  work  done 
under  its  authority.  If  otherwise,  and  although  there  remained 
to  the  owner,  outside  the  act,  a  common-law  right  of  action 
for  damages  suffered  by  him  against  the  city  or  the  contractors 
carrying  out  its  work,  that  fact  would  not  make  the  act  a 
constitutional  statute.  {S,,  etc.,  Assn,  v.  Mayor,  etc.,  8  App. 
Div.  230;  Foster  v.  Scott,  136  N.  Y.  577 ;  G.  A.  R.  E.  Co. 
V.  Myers,  32  App.  Div.  41 ;  Elliott  on  Roads  &  Streets, 
249 ;  BaUs  v.  Holhrook,  68  App.  Div.  25 ;  171  N.  Y.  460 ; 
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Hdefelin  v.  McDonald^  96  App.  Div.  213;  Carpenter  y. 
City  of  New  York,  115  App.  Div.  552.)  The  Appellate 
Division  adopted  the  true  measure  of  damages.  (5.  jS.  Jiy. 
Co.  V.  Kirkover,  176  N.  Y.  301 ;  N.  Y.  C.  cfe  H.  R,  R.  R. 
Co.  V.  MarshaUy  120  App.  Div.  742 ;  Matter  of  B.  U.  EL 
R,  R,  Co,,,  95  App.  Div.  108 ;  Peck  v.  Schenectady  R.  Co.^ 
170  N.  Y.  298;  City  of  Buffalo  v.  Pratt,  131  N.  Y.  293; 
Ilymes  v.  Eatey,  133  N.  Y.  342  ;  Village  of  Clean  v.  Steyner, 
135  N.  Y.  341 ;  B.,  etc.,  R.  R.  Co.  v.  F.  B.  Church,  108 
U.  S.  317;  3  Suth.  on  Dam.  §  1075;  Matter  of  N.  Y.,  etc., 
Ry.  Co.,  27  Hun,  116 ;  Matter  of  Oihney,  85  Hun,  424 ; 
Matter  of  Comrs.,  59  App.  Div.  498 ;  Lewis  on  Em.  Dom. 
§§  478-480.)  Costs,  disbursements  and  allowances  to  counsel 
are  authorized  by  the  Rapid  Transit  Act  and  should  be 
awarded.  (L.  1901,  ch.  587  ;  Matter  of  City  of  New  York, 
125  App.  Div.  219;  Matter  of  Simmons,  61  Misc.  Rep. 
352 ;  Stevens  v.  C.  Nat.  Bank,  168  N.  Y.  560 ;  Williams 
on  Costs,  1.) 

Vann,  J.  The  Rapid  Transit  Act  authorizes  the  city, 
through  its  board  of  rapid  transit  commissioners,  to  acquire 
by  contract  or  condemnation  "  any  real  estate  aud  any  rights, 
terms  and  interests  therein,  any  and  all  rights,  privileges, 
franchises  and  easements,  whether  of  owners  or  abutters,  or 
others  to  interfere  with  the  construction  or  operation  of  such 
road  or  to  recover  damages  therefor,  which,  in  tlie  opinion  of 
the  board  it  shall  be  necessary  to  acquire  or  extinguish  for  the 
purpose  of  constructing  and  operating  such  road  free  of  inter- 
ference or  right  of  interference."  (Rapid  Transit  Act,  L.  1901, 
ch.  587,  §  39.)  The  same  section  further  provides  that  "  the 
word  '  property,'  hereinafter  used  shall  be  deemed  to  include 
any  such  real  estate,  and  any  rights,  terms  and  interests 
therein,  and  any  such  rights,  privileges,  franchises  and  ease- 
ments, whether  of  owners,  abutting  owners  or  others." 

Pursuant  to  this  authority  said  board,  deeming  it  necessary, 
as  it  recited  in  its  petition,  '^  to  acquire  a  permanent  and  per- 
petual underground  right,  easement  and  right  of  way  for  the 


94  Matter  of  Rapid  Transit  B.  R.  Comrs.        [Dec.. 

Opinion  of  the  Court,  per  Vann.  J.  [Vol.  lOT. 

construction,  operation  and  maintenance  in  perpetuity  of  a 
rapid  transit  railroad"  through  Joralemon  street,  among 
othera,  instituted  this  proceeding  to  condemn  certain  rights 
and  easements,  inehiding  ^^  the  right  to  permanently  and  per- 
petually maintain  and  operate  a  railroad  through  the  said 
subway  so  to  be  constructed  in  accordance  with  the  provisions 
of"  t]ie  Rapid  Tmnsit  Act  and  its  amendments,  '^and  the  right 
at  reasonable  times  and  in  reasonable  manner  to  enter  upon  the 
said  premises  so  far  as  may  be  necessary  for  the  construction, 
maintenance  and  operation  of  said  railroad." 

Joralemon  street  is  an  old  residential  street,  well  built  up 
with  a  good  class  of  houses.  As  it  extends  from  the  river  to 
ilenry  street  and  passes  by  the  Mynderse  and  Abbott  prop- 
erties, it  is  sixty  feet  wide  between  the  building  lines,  with  a 
carriageway  of  thirty  feet  and  a  sidewalk  on  either  side  fifteen 
feet  in  width.  From  Henry  street  to  the  City  Hall,  passing 
by  the  Notman  property,  it  is  fifty-five  feet  wide,  with  a  car- 
riageway of  twenty-five  feet  and  sidewalks  of  about  fifteen 
feet  each.  The  subway  consists  of  two  tubes,  parallel  but 
not  close  together,  which  occupy  a  space  forty-two  feet  eight 
inches  wide,  located  at  a  depth  below  the  surface  of  the  street 
varying  from  thirty  to  fifty-two  feet.  Each  tube  has  an  out- 
side diameter  of  sixteen  feet  eight  inches,  and  extends  in  part 
under  the  adjacent  sidewalk.  In  each  tube  is  a  single-track 
railway  over  which  trains  of  cars  operated  by  electricity  run 
every  few  minutes,  the  first  stop  being  at  Borough  Hall. 
The  cars  are  of  steel  and  weigh  from  forty-four  to  forty-seven 
tons  each.  The  excavation  for  the  tube  -was  made  by  means 
of  a  shield,  or  steel  cylinder,  slowly  forced  ahead  by  hydraulic 
pressure  of  a  thousand  tons,  the  excavated  material  being 
taken  to  the  surface  through  two  shafts,  one  for  each  tnbe^ 
about  twenty  by  twenty-four  feet,  the  latter  being  the  trans- 
verse measurement,  or  across  the  tunnel.  The  diameter  of 
the  excavation  made  for  each  tube  was  about  seventeen  feet. 
The  north  shaft  was  sixty-seven  feet  deep  and  the  south  shaft 
about  sixty-three.  The  shell  of  the  tubes  is  constructed  of 
heavy  cast  iron  plates  bolted  together  so  as  to  form  a  ring  fifty- 
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five  feet  in  circnmference  and  twenty-two  inches  thick,  with 
a  concrete  lining  of  six  inches  in  addition. 

In  eonstrncting  the  tunnel  a  space  of  between  one  and  two 
inches  was  left  between  the  outer  surface  of  the  shell  and  the 
place  where  the  outer  surface  of  the  shield  was  before  it  was 
withdrawn  in  the  ordinary  course  of  operation,  but  tliis  space, 
which  amounted  to  eight  and  one-half  cubic  feet  per  running 
foot,  was  filled  with  liquid  grout  forced  in  under  high  press- 
ure. While  this  was  done  to  minimize  the  settling  of  the  soil 
around  the  tubes,  it  did  not  wholly  prevent  the  caving  in  of 
tlie  material  through  which  the  shield  was  driven,  but  it  is 
the  best  known  method  of  construction,  as  the  evidence 
tended  to  show.  The  general  character  of  the  soil  through 
which  the  shield  was  forced  is  dry  sand  with  a  little  gravel, 
compact  when  confined  but  somewhat  movable  when  uncon- 
fined.  Forcing  the  shield  through  the  soil  compressed  it  and 
when  expansion  gradually  came  through  the  action  of  gravi- 
tation and  the  seepage  of  water,  holes  or  vacancies  were  left 
until  they  were  filled  by  the  subsidence  of  the  land  on  which 
stood  the  buildings  of  abutting  owners.  One  of  the  witnesses 
said  that  "sand  must  of  necessity  be  confined  and  if  it  is  dis- 
turbed it  runs  away  like  water."  As  the  tunnel  advanced,  a 
trench  three  or  four  feet  deep  was  dug  in  the  street  and  filled 
with  water,  so  that  by  soaking  through  the  ground  it  would 
carry  the  sand  with  it  and  fill  the  vacant  spaces  more  quickly 
than  would  otherwise  have  been  the  case. 

The  effect  of  the  work  upon  the  abutting  lots  and  the  fine, 
large  dwelling  houses  thereon,  was,  owing  to  a  substantial  set- 
tling of  the  soil,  to  seriously  injure  tlie  structures,  by  crack- 
ing the  walls  and  floors,  breaking  the  plumbing  and  the  like ; 
to  render  them  unfit  to  live  in  for  about  eighteen  months, 
and  to  require  an  expenditure  of  large  sums  of  money,  vary- 
ing from  $3,000  to  upwards  of  $20,000  in  order  to  restore 
them  to  their  former  condition.  Witnesses  testified  that 
some  of  the  buildings  were  "  wrecked,  *  ♦  *  that  is, 
craoked  all  to  pieces,  front  walls  and  the  interior  walls."  Some 
of  the  cracks  were  three  inches  wide  and  some  of  the  walls 
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liad  to  be  taken  down  and  rebuilt,  with  concrete  footings 
re-enforced  by  steel  rods,  so  as  to  provide  against  further  set- 
tling. The  shield  when  forced  through  the  soil  shook  every 
house  within  two  hundred  feet  and  the  front  walls  of  the 
adjoining  buildings  had  to  be  supported  by  shoring  timbers 
to  keep  them  from  falling.  Mr.  Mynderse  testified  that  for 
more  than  a  year  his  house  "  was  absolutely  uninhabitable, 
owing  to  breaks  in  the  walls  and  the  difHculties  with  the 
plumbing  and  gas  pipes."  Sitting  in  the  interior  of  his  house 
he  could  look  out  into  the  street  through  the  cracks.  One  of 
the  chimneys  fell  and  other  injuries  were  inflicted  which  were 
stated  in  great  detail  by  the  witnesses.  The  houses  of  the 
other  claimants  were  injured  in  substantially  the  same  way. 

So  many  questions  were  argued  before  us  that  in  an  opinion 
of  reasonable  length  we  can  do  little  more  than  announce  our 
conclusions  as  to  the  most  of  them,  and  little  more  is  needed 
in  view  of  the  elaborate  discussion  of  the  case  in  the  learned 
opinion  of  the  Appellate  Division.  In  o/der  to  avoid  con- 
fusion, we  will  endeavor  to  consider  each  question  by  itself, 
although  to  some  extent  the  discussion  of  one  may  run  into 
that  of  another. 

1.  Was  the  action  of  the  city  in  building  the  subway  gov- 
ernmental or  proprietary  in  character? 

The  city  owns  the  subway,  and  it  is  a  railroad  corporation 
so  far  as  the  construction,  operation  and  leasing  thereof  is  con- 
cerned. It  was  not  required,  but  simply  permitted,  to  build 
and  operate  the  road.  It  is  authorized  to  lease  its  railroad, 
either  for  "  a  specified  sum  of  money  or  a  specified  proportion  of 
income,  earnings  or  profits ; "  or  it  may  operate  the  road  itself 
and  charge  such  rates  of  faro  for  the  transportation  of  persons 
and  property  as  may  be  fixed  by  its  own  boards  and  officers. 
(L.  1909,  ch.  498,  §§  27  and  30.)  In  other  words,  the  subway 
is  a  business  enterprise  of  the  city,  through  which  money  may  * 
be  made  or  lost,  the  same  as  if  it  were  owned  by  an  ordinary 
•  railroad  corporation.  It  was  built  by  and  belongs  to  the  city 
as  a  proprietor,  not  as  a  sovereign.  {Maxiiiilian  v.  Mayor^ 
etc. J  of  N.  Y.^  62  N.  Y.  160 ;    Missano  v.  Mayor ^  etc.^  of 
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N,  Y.y  160  N.Y.123;  South  Carolina  v.  United  States 
199  U.  S.  437.) 

The  construction  of  the  subway  comes  within  none  of  the 
apparent  exceptions  to  the  command  of  the  Constitution  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation.  (Art.  1,  §  6.)  The  appropriation  of  land  in 
oi-der  to  build  it  is  not  temporary,  but  permanent,  and  while 
necessary  for  a  public  purpose,  it  is  not  necessary  in  order  to 
protect  the  public  from  the  danger  of  sudden  and  overwhelm- 
ing calamity  such  as  may  spring  from  war,  pestilence  or  fire. 
As  was  said  by  Judge  Earl  in  an  important  case  :  ^^  There 
never  can  be  any  necessity  under  the  police  power  or  the  law 
of  necessity  to  permanently  appropriate  land  to  the  public  use 
without  compensation.  It  may  temporarily  be  interfei'ed 
with  or  appropriated ;  necessity  may  justify  so  much ;  but 
when  the  necessity  passes  away,  the  right  ceases."  {Matter 
of  Cheeaebrough,  78  N.  Y.  232,  237.) 

We  regard  further  discussion  of  this  subject  as  unnecessary, 
since  the  capacity  in  which  the  city  acted  is  not  of  primary 
importance,  as  claimed  by  some  of  the  counsel,  because  it  can- 
not perinanently  appropriate  private  property  either  as  a 
municipal  government  or  as  a  railroad  corporation- without 
paying  for  it. 

2.  The  use  made  of  the  street  by  the  city  in  constructing 
the  subway  and  operating,  gr  causing  to  be  operated,  a  rail- 
road therein,  is  not  a  street  use  as  that  term  is  known  in  tlie 
law.  As  we  have  recently  said,  "  There  is  a  broad  distinction 
between  a  municipal  purpose  and  a  street  purpose."  {Palmer 
V.  Larchmofit  Electric  Co,,  158  N.  Y.  231,  235.)  We  have 
held  that  a  subway  of  the  kind  in  question  is  built  for  a  city 
purpose,  because  it  is  necessary  for  the  general  welfare  of  the 
people  of  the  municipality,  is  public  in  character,  sanctioned 
by  its  citizens  and  authorized  by  the  legislature,  and  hence  the 
eity  has  power  to  construct  and  pay  for  it.  {Sun  Printing  <& 
Publishing  Assn.  v.  Mayor,  etc.,  of  N.  Y.,  152  N.  Y.  257, 267.) 
A  street  purpose,  on  the  other  hand,  is  exclusively  a  highway 
purpose  and  any  use  of  the  street,  which  improves  or  benefits 
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it  as  a  liigliway,  is  a  proper  street  use.  Sewers,  which  drain 
surface  waters,  electric  liglits,  which  make  traveling  safer,  and 
water  mains,  that  may  be  used  to  sprinkle  and  clean,  are  all 
street  purposes,  as  was  shown  by  Judge  IIaight  in  the  Larch- 
mont  case.  Telegraph  poles,  however,  are  not  erected  for  a 
street  purpose,  because,  as  Judge  Peckham  said  in  a  leading 
case, "  tlie  primary  or  fundamental  idea  of  a  highway  is  that  it 
is  a  place  for  uninterrupted  passage  by  men,  animals  or  vehicles, 
and  a  place  by  which  to  aflEord  light,  air  and  access  to  tlie  prop- 
erty of  abutting  owners,  wlio,  in  this  respect,  enjoy  a  greater 
interest  in  the  street  than  the  general  public,  even  though 
their  title  to  the  land  stops  with  the  exterior  line  of  the 
street.  It  is  not  a  place  which  can  be  permanently  and  exclu- 
sively appropriated  to  the  use  of  any  person  or. corporation, 
no  matter  what  the  business  or  object  of  the  latter  might  be." 
{Eels  V.  A7ne7*ican  Telephone  <&  Telegraph  Co.,  143  N.  Y. 
133, 140.) 

The  law  thus  announced  was  not  new,  for  thirty  years 
before  this  court  had  said  :  "  It  is  quite  apparent  that  the  use 
by  the  public  of  a  highway  and  the  use  thereof  by  a  railroad 
company  is  essentially  diflferent.  In  the  one  case  every  per- 
son is  at  liberty  to  travel  over  the  highway  in  any  place  or 
part  thereof,  but  he  has  no  exclusive  right  of  occupation  of 
any  part  thereof  except  while  he  is  tempomrily  passing  over 
it.  It  would  be  trespass  for  him  to  occupy  any  part  of  tlie 
highway  exclusively,  for  any  longer  period  of  time  than  was 
necessary  for  that  purpose  and  the  stoppages  incident  thereto. 
But  a  railroad  company  takes  exclusive  and  permanent  pos- 
session of  a  portion  of  the  street  or  highway.  It  lays  down 
its  rails  upon,  or  imbeds  them  in  the  soil,  and  thus  appro- 
priates a  portion  of  the  street  to  its  exclusive  use,  and  for  its 
own  particular  mode  of  conveyance.  In  the  one  case  all  per- 
sons may  travel  on  the  street  or  highway  in  their  own  com- 
mon modes  of  conveyance.  In  the  other  no  one  can  travel 
on  or  over  the  rails  laid  down  except  the  railroad  company 
and  with  their  care  specially  adapted  to  the  tracks.  In  the 
one  case  the  use  is  general  and  open  alike  to  all.     In  the 
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other  it  is  peculiar  and  exclusive."  (  Wager  v.  Troy  Union 
R.  R.  Co.,  26  N.  Y.  526,  532.) 

Therefore,  a  use  made  of  a  street  which  does  not  help  it  as 
a  highway  ^'  for  uiiintermpted  passage  by  men,  animals  and 
vehicles  "  is  not  a  street  use,  but  is  foreign  to  the  purpose  for 
which  the  street  was  created.  Such  a  use  was  not  within  the 
contemplation  of  the  original  owner  of  the  land  when  he 
parted  with  the  title  thereto  for  a  street,  or  gave  a  perpetual 
right  of  way  over  the  same  for  the  purpose  of  a  street. 

The  subway  occupies  a  part  of  the  street,  which,  although 
beneath  the  surface,  might,  by  proper  construction  and  change 
of  grade,  be  used  for  ordinary  highway  purposes  and  traveled 
upon  freely,  without  license  or  recompense,  by  persons  using 
their  own  vehicles  or  their  own  methods  of  transportation. 
The  occupation  by  the  subway  and  its  trains  of  cars  is  exchi- 
sive,  for  no  one  may  enter  either  without  payment  of  fare. 
Highways  are  free  and  open  to  all  the  people ;  the  subway  is 
not.  Highways  are  for  the  exclusive  use  of  none;  the  sub- 
way is  for  the  exclusive  use  of  one.  Highways  are  for  travel 
by  means  under  the  exclusive  control  of  the  traveler;  the 
subway  is  for  travel  by  means  under  the  exclusive  control  of 
its  owner  or  operator. 

3.  The  result  of  the  principle  thus  announced,  as  applied  to 
the  case  in  hand,  is  obvious.  If  the  use  were  for  a  street 
purpose  the  city  would  not  be  liable  for  damages  caused  by 
proper  construction  in  any  case  where  it  took  no  land.  A 
city  may  change  the  grade  of  a  street  by  so  cutting  it  down 
as  to  cause  the  bank  forming  a  natural  support  to  the  prem- 
ises of  an  abutting  owner  to  fall  in  without  liability  if  the  work 
is  done  without  negligence  or  malice  and  no  land  is  actually 
taken,  as  was  held  in  RadcUff^a  Exra.  v.  Mayor,  etc.,  of  Brook- 
lyn (4  N.  Y.  195).  Under  like  circumstances  it  may  build  a 
huge  sewer,  even  if  the  same  result  follows,  or  construct  an 
elevated  viaduct,  or  two-story  street  for  ordinary  public  travel, 
without  liability.  {Uppington  v.  City  of  New  York,  165 
N.  Y.  222;  Saiker  v.  City  of  New  York,  180  N.  Y.  27.) 

When,  however,  the  construction  is  not  for  a  street  use, 
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even  if  it  is  for  a  public  use,  liability  to  the  owner  of  the  fee 
attaches  to  a  city  the  same  as  to  a  railroad  corporation.  From 
the  Craig  case  in  1868  to  the  Peck  case  in  1902,  with  the 
long  line  of  cases  intervening,  the  position  of  this  court  has 
been  uniform  and  consistent  in  maintaining  that  surface  struct- 
ares  and  superstructures  are  an  additional  burden  on  the  fee 
of  the  street.  {Craig  v.  Rochester  City  cfe  Brighton  R,  R, 
Co,,  39  N.  Y.  404 ;  Peck  v.  Schemctady  Ry.  Co.,  170  N.  Y. 
298.)  It  follows  as  a  logical  sequence  that  a  substructure 
with  the  physical  characteristics  and  consequences  of  that 
under  consideration,  must  be  governed  by  the  same  principle, 
so  that  a  railroad  constructed  beneath  the  surface  of  a  street 
is  a  new  burden,  not  contemplated  by  the  original  owner  of 
the  land  when  it  was  devoted  to  use  as  a  street.  Mynderse 
and  Abbott,  therefore,  are  entitled  upon  the  facts  as  they 
now  appear  to  the  full  value  of  their  property  actually  taken 
without  deduction  for  beneiits,  and  also  to  just  compensation 
for  the  injury  done  to  the  remainder.  (South  Buffalo  Ry. 
Co.  V.  Kirkover,  176  N.  Y.  301.) 

4.  The  Notman  property  involves  a  different  and  more 
difficult  question  which  has  led  to  a  division  of  judgment  in 
the  court.  No  part  of  Mr.  Kotman's  land  was  actually  taken, 
the  fee  of  the  street  in  front  being  in  imknown  owners,  but 
such  serious  injury  was  inflicted  upon  his  abutting  premises 
that  if  he  is  entitled  to  no  compensation,  he  indirectly  con- 
tributes a  large  sum  toward  the  construction  of  a  railroad  in 
which  he  has  no  greater  interest  than  citizens  generally.  It  is 
argued  in  behalf  of  the  intervener  that  public  policy  requires 
this,  so  that  with  the  cost  reduced  more  subways  may  be  built, 
but  sound  public  policy  forbids  that  citizens  in  one  part  of  a 
city  be  injured  in  order  to  benefit  citizens  in  another  part. 
The  growth  of  the  city  of  New  York  cannot  be  legally  pro- 
moted at  the  special  expense  of  one  class  of  its  citizens. 

We  all  agree,  however,  that  an  abutting  owner  who  owns 
no  part  of  the  street  has  a  right  to  the  lateral  support  of  the 
land  in  the  street,  although  we  differ  as  to  the  origin  and  rea- 
son of  the  rule.     It  is  contended  that  the  doctrine  rests  upon 
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a  local  statute,  passed  over  fifty  years  ago,  long  before  sub- 
ways were  thought  of.  That  statute  is  as  foUowQ:  ^^That 
whenever  excavations  hereafter  commenced,  for  building  or 
other  purposes,  on  any  lot  or  piece  of  land  in  the  city  and 
county  of  New  York  and  the  city  of  Brooklyn,  shall  be 
intended  to  be  carried  to  the  depth  of  more  than  ten  feet 
below  the  curb,  and  there  shall  be  any  party  or  other  wall, 
wholly  or  partly  on  adjoining  land  and  standing  upon  or  near 
the  boundary  lines  of  such  lot,  the  person  causing  such  exca- 
vations to  be  made,  if  afforded  tlie  necessary  license  to  enter 
on  the  adjoining  land,  and  not  otherwise,  shall  at  all  times  from 
the  commencement  until  the  completion  of  such  excavations, 
at  his  own  expense,  preserve  such  wall  from  injury,  and  so 
support  the  same  by  a  proper  foundation  that  it  shall  remain 
as  stable  as  before  such  excavations  were  commenced."  (L. 
1855,  ch.  6.) 

It  is  doubtful  whether  the  words  "  any  lot  or  piece  of  land  " 
were  intended  to  include  land  in  the  street,  and  it  is  even 
more  doubtful  whether  by  "  excavations  for  building  or  other 
purposes"  any  excavation  was  meant  other  than  one  made 
from  the  surface  downward  in  the  usual  way,  as  contrasted 
with  one  in  the  nature  of  a  tunnel  far  underground.  Such 
excavation  under  a  street  was  unknown  at  the  date  of  the 
statute.  The  reference  to  "the  curb,"  to  "any  party  or 
other  wall,"  to  "adjoining  lands,"  to  "the  necessary  license" 
and  to  "  the  boundary  lines  of  such  lot,"  as  well  as  the  direc- 
tion to  "  the  person  causing  such  excavations  to  be  made,"  to 
preserve  such  wall  from  injury  "  at  his  own  expense,"  indi- 
cate legislation  to  govern  the  relations  of  lot  owners,  rather 
than  the  relation  of  the  city  to  lot  owners.  Otherwise  the 
city  could  not  excavate  for  a  strictly  street  purpose  without 
coming  within  the  obligation  to  protect  the  buildings  of 
adjoining  owners  when  the  depth  of  ten  feet  was  exceeded. 
Even  if  the  statute  affords  protection  in  the  city  of  New 
York,  it  may  be  repealed  at  any  time,  and  if  not  repealed,  it 
would  leave  abutting  owners  in  other  cities  of  the  state, 
with  one  or  two  exceptions,  entirely  without  protection. 
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I  am,  personally,  of  the  opinion  that  a  mere  abutter,  inde- 
pendent of  said  local  statnte,  by  virtue  of  the  Rapid  Transit 
Act,  tlie  situation  of  his  premises  and  their  proximity  to  the 
street,  is  entitled  to  lateral  support  and  to  freedom  from 
physical  interference  witli  his  abutting  property.  The  value 
of  a  city  lot  depends  on  the  value  of  tlie  building  erected,  or 
which  may  be  erected  thereon.  If  the  building  of  an  abut- 
ting owner  is  torn  down  wholly  or  in  part  by  a  railroad  com- 
pany in  constructing  its  road,  and  the  city  so  far  as  this  case 
is  concerned  is  merely  a  railroad  company,  it  is  a  virtual 
appropriation  pro  tanto  of  that  building  and  logically  calls 
for  compensation.  The  Rapid  Transit  Act  recognizes  the 
easements  of  abutting  owners  as  property,  without  reference 
to  their  ownership  of  the  street.  (§  39.)  It  is  well  established 
that  a  milroad  corporation  cannot  interfere  with  the  easements 
of  light,  air  and  access  without  liability,  and  if  it  cannot  inter- 
fere with  these  easements,  which  are  merely  incidental  to  the 
convenient  use  of  a  building,  without  making  compensation, 
can  it  destroy  the  building  itself,  or  crack  its  walls  and  break 
its  plumbing  with  no  liability  whatever  ?  The  answer  to  this 
question  may  be  found  in  an  opinion  of  the  Supreme  Court 
of  the  United  States  rendered  in  the  Harlem  viaduct  litiga- 
tion, overruling  this  court  in  three  cases  and  sustaining  it  in 
one,  in  these  words :  "  There  is  something  of  mockery  to  give 
one  access  to  property  which  may  be  unfit  to  live  on  when 
one  gets  there."  {Muhlker  v.  New  York  c6  Harlem,  R,  R. 
Co.,  197  U.  S.  563.) 

It  is  claimed,  however,  that  as  a  railroad  corporation  is  not 
liable  to  a  mere  abutter  for  laying  its  tracks  on  the  surface  of 
the  street,  as  held  in  KelVmger  v.  Forty-second  St.  cfc  G.  St.  F. 
R.  R.  Co.  (50  N.  Y.  206) ;  Fohes  v.  Rome,  W.  &  0.  R.  R.  Co. 
(121  N.Y.  505)  and  similar  cases,  it  is  not  liable  in  this  case  to  an 
abutting  owner  with  no  title  to  the  street.  In  that  class  of  cases, 
it  will  be  observed,  there  was  no  exclusive  and  permanent  occu- 
pation of  any  part  of  the  street  except  by  laying  rails  upon 
the  surface  thereof,  without  any  change  of  grade,  or  excava- 
tion such  as  would  disturb  the  stability  of  adjacent  buildings. 
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Such  an  occupation  does  not  prevent  passage  with  horses  and 
velncles  over  the  entire  street,  and,  while  somewhat  incon- 
venient, does  not  exchide  travelers  from  any  part  of  the  high- 
way. Those  cases  should  be  held  where  they  are  and  not 
pushed  out  of  their  course  by  applying  them  to  a  situation  so 
utterly  distinct  as  to  call  for  a  different  rule.  Would  the 
decision  in  either  of  tlie  cases  last  cited  have  been  made  if  the 
construction  involved  therein  had  caused  such  a  subsidence  of 
the  soil  as  to  shake  adjoining  structures  from  their  founda- 
tions ?    If  not,  they  should  not  be  applied  to  this  case. 

It  has  been  held  in  some  cases,  and  we  have  recently  inti- 
mated, that  the  fee  of  a  street  has  but  a  nominal  value,  and  so  the 
commissioners  of  appraisal  thougiit  when  they  estimated  the 
value  of  the  street  in  front  of  Mr.  Notman's  premises  and 
awarded  the  sum  of  one  dollar  to  the  unknown  owners  thereof. 
{Matter  of  City  of  New  York  {Decatur  Street),  196  N.  Y.  286.) 
Even  if  the  value  is  more  than  nominal,  it  can  be  but  little 
more,  and  I  am  unwilling  to  make  sucli  a  barren  and  naked  title 
the  controlling  test  to  determine  whether  an  abutting  owner  is 
entitled  to  damages  for  serious  physical  injury  to  his  property 
caused  by  the  exertion  of  enormous  hydraulic  power  upon 
the  sandy  soil  beneath  the  street  in  front  of  his  premises. 
The  real  ground  on  which  an  abutter  is  entitled  to  damages 
for  the  physical  impairment  of  his  property  in  a  case  like  this 
is  not  that  he  owns  the  fee  of  the  street,  but  owns  land  abut- 
ting on  the  street.  The  fee  is  of  slight  value  and  of  no  value 
whatever,  except  to  support  a  theory  leading  to  injustice,  for 
the  proximity  of  his  land  to  the  street  is  what  gives  value  to 
the  abutter's  property.  "  By  virtue  of  proximity,"  said  Judge 
Andrews  in  one  case,  and  "  by  reason  of  its  situation,"  said 
Judge  Peokuam  in  another,  does  the  abutter  have  easements 
and  rights  in  the  street  which  are  property  entitled  to  the 
protection  of  the  law.  {Kane  v.  iT.  Y.  Elv.  H.  H.  Co., 
125  N.  r.  164,  180 ;  Bohm  v.  Metr.  Elv.  By.  Co.,  129  N.  Y. 
676,  587.) 

So,  in  a  very  recent  case,  notwithstanding  a  strong  dissent, 
we  said :  "  It  is  the  proximity  of  the  street,  the  situation  of 
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the  abutting  land  with  reference  to  an  open  street,  which 
gives  to  the  abutting  owner  the  special  right  to  the  enjoj* 
raent  and  use  of  whatever  is  permitted  or  maintained  by  the 
public  authorities  as  a  part  of  the  street.  *  *  *  The  ease- 
ment extends  to  all  parts  of  the  street  which  enlarge  the  use 
and  increase  the  value  of  the  adjacent  lot.  It  is  not  limited 
to  light,  air  and  access,  but  includes  all  the  advantages  which 
spring  from  the  situation  of  the  abutter's  land  upon  the  open 
space  of  the  street.  These  riglits  exist  whether  he  owns  the 
fee  of  the  street  or  not.  As  they  are  dependent  upon  the 
street  and  cannot  exist  without  it,  they  are  a  part  of  it  and 
thus  become  an  ^  integral  part  of  the  estate '  of  the  abutting 
owner,  subject  to  interference  by  no  one  except  the  representa- 
tives of  the  public.  *  *  *  If  the  plaintiff  had  owned  to  the 
center  of  the  highway,  his  right  to  recover  damages  would  be 
beyond  question,  yet  the  difference  between  such  an  action 
and  the  one  before  us  is  theoretical  rather  than  practical, 
because  as  long  as  the  street  is  kept  open,  which  is  the  invari- 
able rule  in  cities  and  the  general  rule  elsewhere,  the  abut- 
ting owner  has  substantially  the  same  benefit  in  either  case." 
{Donahtce  v.  Keystone  Gas  Co.^  181  N.  Y.  313,  319,  etc., 
following  Zane  v.  Lamhe^  53  App.  Div.  395.) 

The  legislature,  by  the  Rapid  Transit  Act,  authorized  the 
city  to  condemn  tlie  easements  of  abutting  owners  in  order  to 
build  an  underground  railroad,  and,  necessarily,  easements 
other  than  light,  air  and  access  were  referred  to,  for  they 
appertain  to  an  overhead  road.  (§  39.)  Light,  air  and  access 
cannot  be  interfered  with  by  a  road  under  ground.  What 
easements,  then,  were  meant?  What  "rights,  privileges, 
franchises  and  easements,  whether  of  owners,  or  abutters  or 
others,"  are  interfered  with  by  the  construction  and  operation 
of  such  a  railroad  ?  What  abutting  rights  did  the  legislature 
intend  to  include  in  its  comprehensive  command,  unless  it  is 
the  right  to  lateral  support  and  the  right  to  protection  against 
physical  injuries  to  buildings  on  the  abutting  lots  ? 

I  think  Mr.  Notman,  in  common  with  the  other  claimants, 
had  a  right  or  easement,  covered  by  the  statute,  which  euti- 
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tied  him  to  compensation  for  all  the  damages  inflicted  upon 
his  property  by  interference  with  the  lateral  support  thereof 
tlirough  the  proper  construction  and  operation  of  the 
underground  railroad. 

5.  Are  the  claimants  entitled  to  any  damages  caused  by  the 
necessary  construction  and  the  proper  operation  of  shafts  in 
the  street  in  front  of  their  properties  ? 

The  north  shaft  was  directly  opposite  the  property  of  Judge 
Abbott  and  nearly  opposite  that  of  Mr.  Mynderse,  while  the 
south  shaft  aflEected  the  property  of  no  one  here  concemed. 
Mr.  Notman  made  no  complaint  of  either.  Twenty  by  twenty- 
four  feet  in  dimensions  and  over  sixty  feet  deep,  they  were 
sunk  by  driving  sheet  piling  with  pile  drivers  and  the  inevi- 
table effect,  according  to  the  evidence,  was  to  jar  and  crack 
the  neighboring  houses.  They  caused  a  settling  of  the  soil 
and  inflicted  physical  injuries  on  the  adjoining  buildings  in 
the  same  way,  but  not  to  the  same  extent,  as  the  construction 
of  the  tunnel  itself.  They  were  a  necessary  part  of  the  work 
of  building  the  subway,  for  of  what  use  would  it  be  to  drive 
the  shield  and  excavate  the  soil  without  getting  it  out  of  the 
way  by  means  of  the  shafts  ?  The  tunnel  could  not  have  been 
built  without  them  and  it  would  bediflicult,  if  not  impossible, 
to  separate  the  injury  to  lateral  support  caused  by  the  shield 
from  that  caused  by  the  shafts. 

The  commissioners  of  appraisal,  while  they  allowed  the 
facts  to  be  proved,  did  not  consider  them  in  making  their 
estimate  of  the  damages.  The  city  in  prosecuting  the  work 
or  causing  it  to  be  prosecuted  through  contractor,  was  not 
improving  a  highway,  but  building  a  railroad  out  of  which 
it  could  make  money,  and  its  liability  is  that  of  an  ordinaiy 
railroad  corporation  doing  the  same  work  in  the  same  way.  It 
can  lawfully  claim  no  immunity  from  liability,  except  such  as 
would  belong  to  a  railroad  company,  engaged  in  a  similar 
enterprise,  under  like  circumstances.  Although  it  was  con- 
ducting a  public  work,  it  was  such  only  and  to  the  same  extent 
as  the  building  of  a  railroad  by  a  private  corporation  is  a 
public  work.     While  the  work  was  for  the  benefit  of  the  pub- 
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lie,  it  was  not  for  the  benefit  of  the  highway,  nor  for  a  street 
purpose,  but  for  a  proprietary  purpose.  The  city  is  liable 
for  the  pliysicai  injury  to  the  abutter's  property  caused  by 
the  shaft,  tlie  same  as  it  is  for  that  caused  by  the  shield. 
Both  were  necessary  in  order  to  build  the  road,  and  no  negli- 
gence is  claimed  or  shown  in  the  use  of  either.  Any  agency, 
even  when  properly  used  in  the  street,  not  for  the  improve- 
ment thereof  but  to  promote  a  business  enterprise  of  the  city, 
which  inflicts  physical  injuries  upon  the  property  of  abutting 
owners,  imposes  a  liability  tliat  should  be  met  by  the  city  volun- 
tarily, if  it  chooses,  or  by  an  award  in  condemnation  proceed- 
ings, if  the  owner  presents  and  proves  his  claim  within  the  time 
and  in  the  manner  provided  by  law.  Tliere  is  no  reason  why 
all  lawful  damages  caused  by  the  proper  conduct  of  the  work 
contemplated  by  the  statute,  whether  inflicted  by  the  city 
directly  in  doing  the  work  itself,  or  indirectly  by  contract- 
ing with  some  one  to  do  it,  should  not  be  included  in  the 
award,  and  the  interest  and  convenience  of  all  parties  will  be 
better  served  by  that  method  than  by  detached  recoveries, 
partly  by  action  and  partly  by  condemnation  proceedings. 
Such  damages  are  caused  by  the  taking,  in  the  manner 
authorized  by  statute,  of  the  property  and  rights  condemned. 
6.  The  measure  of  damages  is  the  next  question  in  logical 
order.  The  rule  adopted  by  the  coimnissioners  of  appraisal 
in  making  their  award  to  Mynderse  and  Abbott  was  "the 
difference  in  value  of  their  property  before  the  filing  of  the  oaths 
of  the  commissioners,  and  the  value  immediately  after  the 
filing  of  the  oaths  of  the  commissioners,  when  the  title  to  the 
property  was  vested  in  the  city  of  New  York ;  that  if  any  dam- 
age happened  by  reason  of  any  negligent  construction  of  tlie 
contractor,  or  any  damage  suffered  by  reason  of  the  man- 
ner in  which  the  work  was  actually  done,  beyond  such  dam- 
age as  could  be  contemplated  at  tlie  time  of  the  vesting  of 
title,  such  damages  can  be  recovered  only  in  a  proper  forum, 
to  which  the  claimants  must  be  limited  ;  that  under  the  Rapid 
Transit  Act  the  only  award  that  the  commissioner  in  this 
action  can  make  is  the  difference  in  value  between  the  value 
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of  the  property  before  vesting  and  its  value  after  vesting." 
Thej  expressly  declared  tliat  they  did  not  consider  "any 
damage  to  property  which  has  been  caused  after  the  taking 
by  the  city  in  this  proceeding." 

The  rnle  applied  in  making  the  award  to  Mr.  Notman  was 
to  estimate  the  amount  of  "  damages  caused  by  taking  his 
easement  of  support,"  and  nothing  else  was  included  in  the 
award  to  him. 

The  commissioners,  in  limiting  their  awards  to  the  damages 
apparent  or  foreseen  at  the  date  when  title  vested  in  the  city, 
relied  on  a  section  of  the  Rapid  Transit  Act  which  provides 
tliat  on  the  filing  of  tlieir  official  oaths  '^  the  said  city  shall  be 
and  become  seized  and  possessed  in  fee  or  absolute  ownership 
of"  all  the  property,  rights,  etc.,  sought  to  be  acquired.  (§  47.) 
The  object  of  this  section,  however,  was  to  promote  the  coi»- 
venience  of  the  city  by  giving  it  immediate  title  and  posses- 
sion, so  that  it  could  go  to  work  at  once ;  and  also  to  iix  the 
date  when  interest  on  the  award  should  begin  to  run,  for  the 
same  section  further  provides  that  the  city  shall  become 
"  forthwith  liable  to  the  respective  owners  "  for  the  value  of 
the  property  taken,  "  together  with  interest  thereon  from  the 
time  of  filing  the  said  oath."  As  was  said  below  :  '*  There  is 
no  suggestion  in  the  act  that  the  rights  of  the  parties  are  to 
be  determined  entirely  by  the  condition  of  the  property  as  it 
exists"  at  a  "particular  moment." 

The  measure  of  damages  should  be  adapted  to  the  actual 
injury.  What  is  the  nature  of  the  injury  inflicted  upon  abut- 
ting properties  by  building  a  subway  ?  Obviously,  light,  air 
and  access  are  not  injured  by  an  underground  road.  The 
damages  are  owing  to  the  disturbance  of  lateral  support, 
which  results  in  a  settling  of  the  soil  and  thus  causes  physical 
injuries  to  the  adjoining  buildings.  Therefore,  when  those 
physical  injuries  are  properly  valued  in  money  a  simple, 
direct  and  just  measure  of  damages  is  applied. 

We  think  that  the  proper  measure  of  damages  is  the  full 
value  of  the  fee  taken,  subject  to  the  public  easement  of 
passage,  and,  both  as  to  naked  abutters  and  those  who  own 


108  MATfER  OF  Ba.pid  Transit  R.  R.  Comrs.        [Dec., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  197. 

the  fee,  the  amount,  measured  in  money,  of  the  physical 
injuries  inflicted  and  those  which  with  reasonable  certainty 
will  be  inflicted  upon  the  abutting  property  by  interference 
with  lateral  support  through  the  proper  construction  and 
operation  of  the  road,  including  the  rental  value  of  the 
premises  during  the  period,  if  any,  while  they  are  actually 
untenantable. 

7.  The  rule  of  evidence  adopted  by  the  commissioners  was 
erroneous.  They  limited  tlie  witnesses  in  their  estimates  of 
value  to  the  time  wlien  it  was  known  that  the  subway  was  an 
assured  fact  by  the  tiling  of  the  oaths,  although  the  work  of 
construction  had  not  been  commenced,  and  instructed  them  to 
exclude  from  consideration  any  physical  damage  which  had 
actually  been  inflicted  at  the  time  of  the  trial,  when  the  work 
in  front  of  the  premises  in  question  had  been  substantially 
completed.  In  estimating  the  market  value  on  this  basis, 
the  experts  were  confined  to  supposition  and  speculation,  for 
filing  a  paper  in  a  public  office  worked  no  physical  change  in 
the  property,  and  they  were  not  allowed  to  consider  the  reali- 
ties as  shown  by  time  and  experience.  The  test  presented  to 
them  was  what  the  market  value  would  probably  be  if  an 
intending  purchaser  knew  that  the  road  was  to  be  built.  This 
left  everything  open  to  the  mere  estimate  of  experts,  not 
founded  on  fact  but  on  conjecture.  Certainty  is  better  than 
conjecture  and  the  injuries  actually  inflicted  a  better  guide 
than  the  opinions  of  experts  as  to  the  market  values  just  before 
and  just  after  the  oaths  of  the  commissioners  were  filed,  or 
during  the  same  five  minutes.  The  value  of  such  evidence, 
always  a  dangerous  and  uncertain  guide,  and  in  this  case 
especially  so  owing  to  the  restrictions  of  the  commissioners,  is 
shown  by  the  fact  that  experts  called  by  the  claimants  esti- 
mated the  amount  of  the  depreciation  of  the  property  just 
after  the  oaths  were  filed  at  fifty  per  cent  of  its  value  just 
before  the  oaths  were  filed,  while  those  called  by  the  city, 
apparently  of  equal  intelligence  and  experience,  placed  it  at 
ten  per  cent. 

We  think  it  was  the  duty  of  the  commissioners  to  receive 
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evidence  relating  to  the  condition  of  tlie  properties  down  to 
the  time  of  the  trial  and  to  note  the  effect  thereon  of  the 
work  in  fact  done  at  that  time.  Evidence  as  to  the  physical 
injuries  which  had  actually  been  inflicted  and  could  be  seen, 
touched  and  measured,  was  competent  and  should  have  been 
received,  as  it  was  to  some  extent,  and  considered,  as  it  was 
not  to  any  extent.  The  Appellate  Division,  therefore,  was 
entirely  right  in  sending  back  the  cases  of  Myndei*se  and 
Abbott  for  redetermination,  with  instructions  to  receive  and 
consider  evidence  of  all  physical  injuries  inflicted  upon  the 
property  by  the  proper  construction  of  the  work,  so  far  as 
they  could  be  ascertained  at  the  date  of  the  trial. 

8.  We  are  glad,  at  last,  to  reach  the  final  question,  whether 
the  Rapid  Transit  Act  authorizes  the  allowance  to  the  abut- 
ting owners  ^'  of  their  disbursements,  costs,  counsel  fees  and 
extra  allowances." 

Section  62  of  that  act  is  as  follows :  "  The  commissioners 
of  appraisal  appointed  in  pursuance  of  this  article  shall 
receive  as  compensation  the  sum  of  ten  dollars  per  day  for 
each  day  actually  employed.  The  corporation  counsel  or 
other  principal  legal  adviser  to  said  city  shall,  either  in  per- 
son or  by  such  counsel  as  he  shall  designate  for  the  purpose, 
appear  for  and  protect  tlie  interests  of  the  city  in  all  such 
proceedings  in  court  and  before  the  commissioners.  The 
corporation  counsel  shall  designate  assistants  to  act  as  clerks 
to  the  commissioners  of  appraisal  in  all  such  proceedings  with- 
out com])ensation  therefor  other  than  their  salaries,  and  shall 
furnish  to  the  commissioners  of  appraisal  in  each  proceeding 
suitable  offices  and  all  the  assistance  which  they  may  require 
in  conducting  their  proceedings  and  preparing  their  reports 
for  presentation  to  the  supreme  court  for  confirmation.  The 
fees  of  the  commissioners  and  all  their  necessary  expenses  in 
and  about  the  said  proceedings  provided  for  by  this  act  and  such 
allowance  for  counsel  fees  as  may  be  made  by  order  of  the  court, 
and  all  reasonable  expenses  incurred  by  said  corporation  coun- 
sel, or  other  principal  legal  adviser  of  said  counsel  designated 
by  him  for  the  proper  presentation  and  defense  of  the  interests 
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of  said  city  before  said  commissioners  and  in  court,  shall  be 
paid  by  the  comptroller  or  other  chief  financial  officer  of  said 
city  out  of  the  funds  referred  to  in  the  last  preceding  sec- 
tion. But  such  fees  and  expenses  shall  not  be  paid  until  they 
have  been  taxed  before  a  justice  of  the  supreme  court  in  the 
judicial  district  in  which  said  city  is  situated  upon  five  days 
notice  to  the  corporation  counsel,  or  other  chief  legal  adviser 
of  said  city.  Such  allowance  shall  in  no  case  exceed  the 
limits  prescribed  by  section  three  thousand  two  hundred  and 
fifty-three  of  the  Code  of  Civil  Procedure."  (L.  1909,  ch. 
498.) 

In  the  absence  of  a  statute  providing  for  costs  or  allowances 
for  expenses  in  condemnation  proceedings  none  can  be  allowed. 
{Matter  of  City  of  Brooklyn,  148  N.  Y.  107.) 

The  statute  provides  for  the  payment  of  the  fees  of  the 
commissioners  of  appraisal  and  their  necessary  expenses,  and 
for  the  coinpensation  of  counsel  designated  by  the  corporation 
counsel  to  protect  the  interests  of  the  city,  but  it  does  not,  as 
we  read  it,  either  expressly  or  impliedly,  provide  for  the  pay- 
ment by  the  city  of  any  part  of  the  expenses  incurred  by 
claimants  for  counsel  or  otherwise.  Clearly,  disbursements 
are  not  allowed,  whether  for  experts,  searches  or  copies  of 
records.  While  it  is  true  that  the  section  authorizes  the  pay- 
ment "  of  sucli  allowances  for  counsel  as  may  be  made  by 
order  of  the  court,"  those  words  are  immediately  followed  by 
these,  "  and  all  reasonable  expenses  incurred  by  said  corpora- 
tion counsel."  The  latter  words  as  well  as  the  entire  context 
indicate  that  the  legislature  had  in  mind  only  the  outside 
counsel  acting  or  employed  in  behalf  of  the  city.  The  counsel 
for  the  property  owners  are  not  mentioned.  The  fees  and 
expenses  are  to  be  taxed  before  a  justice  of  the  Supreme 
Court  upon  notice  to  the  corporation  counsel,  but  as  no  extm 
compensation  is  provided  for  the  services  of  that  officer,  and 
as  he  designates  the  unofficial  counsel  for  the  city,  this  is  not, 
as  contended,  a  provision  for  payment  of  compensation  to  him- 
self upon  notice  to  himself,  although  it  does  include  the  rea- 
sonable expenses  incurred  by  him.     The  provisions  of  the  city 
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charter  or  of  the  Code  are  not  involved  in  the  question  as  cer- 
tiiied  to  us,  whether  they  relate  to  costs,  disbursements,  coun- 
sel fees  or  extra  allowances,  but  simply  those  of  the  Rapid 
Transit  Act,  and  we  think  that  act  does  not  authorize  the 
allowances  contended  for. 

I  recommend  that  so  much  of  the  order  of  the  Appellate 
Division  as  reversed  the  order  of  the  Special  Term  denying 
costs,  allowances,  etc.,  to  the  respective  owners,  be  reversed, 
but  that  in  all  other  respects  the  order  of  the  Appellate  Divi- 
sion be  affirmed,  with  separate  bills  of  costs  to  each  respond- 
ent ;  that  questions  one  to  four,  inclusive,  be  answered  in  tlie 
affirmative,  and  question  nine  in  the  negative,  but  that  the 
other  questions,  owing  to  their  restricted  form,  should  not 
be  answered  categorically,  or  otherwise  than  is  stated  in  this 
opinion. 

Cullen,  Ch.  J.  I  concur  in  the  result  and  in  the  opinion 
of  Vann,  J.,  save  in  these  respects :  I  think  the  right  of 
abuttere,  not  owning  the  fee  of  tlie  street  to  lateral  support,  as 
owners  of  land  within  the  cities  of  New  York  and  Brooklyn, 
may  be  safely  rested  upon  the  statute  of  1855  (chapter  6), 
which  enacts  that  whenever  excavations  on  a  lot  or  piece  of 
land  in  those  cities  is  intended  to  be  carried  more  than  ten 
feet  below  the  curb,  the  person  causing  such  excavation  to  be 
made  must  at  his  own  expense  preserve  the  walls  on  adjoin- 
ing land  from  injury  and  support  the  same  by  a  proper 
foundation  so  that  they  shall  remain  as  stable  as  before  such 
excavations  were  made.  On  the  faith  of  this  statute  there 
has  followed  tlie  improvement  of  those  cities,  by  the  erection 
of  buildings  of  a  size  and  at  a  cost  not  then  dreamed  of. 
Relying  on  the  protection  afforded  by  the  law,  investments 
have  been  made  aggregating  hundreds  of  millions  of  dollars. 
As  against  the  owners  of  buildings  erected  on  the  faith  of 
the  statute,  I  do  not  think  it  could  be  repealed  so  as  to 
impair  the  rights  acquired  thereunder.  However,  it  has 
not  been  repealed,  and  the  statute  should  be  construed 
liberally  to  afford  the  protection  it  was  intended  to  grant 
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The  statute  would  not  secure  an  abutting  owner  from  injury 
caused  in  the  change  of  a  grade  of  a  street  {Radcliff^s  Exrs. 
V.  MayoTy  etc.y  of  Brooklyn^  4  N.  Y.  195),  though  for  such 
injury  he  is  now  entitled  to  be  indemnified  by  other  stat- 
utes. Nor  would  the  owners  be  entitled  to  damages  resulting 
in  the  proper  construction  of  what  are  strictly  street  improve- 
ments, such  as  the  construction  of  sewers,  water  pipes,  etc. 
( Uppington  v.  City  of  Nexo  York,  165  N.  Y.  222.)  But 
as  held  over  forty  years  ago  {Craig  v.  Rochester  City  c6 
B.  R.  R,  Co,,  39  N.  Y.  404)  and  reiterated  seven  years  ago 
{Peck  V.  Schenectady  Ry,  Co,,  170  N.  Y.  298)  a  street  rail- 
road is  not  a  street  use.  It  is  no  necessary  part  of  the  defi- 
nition of  excavation  that  it  should  be  made  downwards  from 
the  surface.  It  is  equally  an  excavation  if  made  by  a  tunnel. 
If  the  city  sought  to  build  a  court  house  or  a  police  station  it 
would  have  to  comply  with  the  requirements  of  this  statute. 
Equally  so  when  it  seeks  to  build  a  railroad.  The  obligation 
of  the  statute  is  absolute  and  unqualified.  The  person  causing 
the  excavation  to  be  made  must  see  to  the  protection  of  the 
adjacent  buildings.  If  he  causes  it  to  be  done  by  a  con- 
tractor he  must  see  that  the  contractor  complies  with  the 
obligation  that  is  primarily  his.  Whenever,  therefore,  this 
obligation  is  violated  a  cause  of  action  arises,  and  the  abutter 
is  entitled  to  the  damages  occasioned  by  such  violation.  I  do 
not  know  that  there  is  any  objection  to  their  being  determined 
in  a  condemnation  proceeding  where  both  parties  consent  and 
the  damage  has  actually  occurred,  but  that  seems  hardly  the 
the  most  appropriate  proceeding.  The  abutter's  right  of  sup- 
port is  violated  only  when  it  appears  that  he  has  been  injured 
in  that  respect,  and  he  must  be  paid  when  that  injury  appears. 
The  extent  of  the  injury  should  not  be  a  matter  of  specula- 
tion in  advance  but  of  actuality. 

As  to  the  cases  of  Abbott  and  Mynderse,  who  were  the 
owners  of  the  fee  of  the  street,  they  fall  within  the  decision 
of  South  Buffalo  Railway  Company  v.  Kirkover  (176  N.  Y. 
301),  in  which  it  was  held  that  where  land  is  acquired  by  a 
railroad  company  by  condemnation  the  owner  is  entitled  to 
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recover  not  onlj  the  value  of  the  premises  taken,  but  also  the 
damages  resulting  to  the  residue,  including  those  which  will 
be  sustained  by  reason  of  the  use  to  which  the  portion  taken  is 
put.  I  do  not  see  that  Matter  of  City  of  New  York  {Decatur 
Street)  (196  N.  Y.  286)  has  any  bearing  on  the  question  before 
us.  There  the  owner  of  the  fee  of  the  street  had  parted  with 
the  land  on  each  side  of  the  street,  and,  in  such  case,  I  agree 
that  the  fee  is  of  little  or  no  value.  Probably  in  the  cases 
now  before  the  court  the  fee  of  the  street,  if  considered  solely 
by  itself,  is  of  no  greater  value,  but  in  connection  with  the 
abutting  lands  it  is  of  this  advantage  to  the  owner,  that  is,  it 
unquestionably  entitles  him,  under  the  case  cited,  to  compen- 
sation for  the  injury  occasioned  to  that  land  by  the  con- 
struction of  the  appellant's  railroad. 

Haight,  Werner,  Willard  Bartlett,  Hisoook  and 
Chase,  JJ.,  concur  with  Vann,  J. ;  Cullen,  Ch.  J.,  concurs 
in  result,  in  memorandum. 

Ordered  accordingly. 


William  N.  Hoyt,  Respondent,  v.  Harbor  and  Suburban 
Building  and  Savings  Association,  Appellant. 

Building  and  savings  association — withdrawal  of  stock  —  when 
subscriber  not  entitled  to  withdraw  stock  and  recover  withdrawal 
value  thereof. 

The  articles  of  association  and  by-laws  of  a  building  and  savings  associa* 
tion,  subject  to  which  its  certificate  of  stock  was  issued  and  accepted, 
provided  that  the  subscriber  should  pay  a  certain  sum  upon  each  share 
at  the  principal  office  of  the  association  on  or  before  a  specified  day  of 
each  month;  that  if  the  monthly  payments  should  become  past  due  for 
four  months  the  certificate  would  be  canceled  and  the  amount  previ- 
ously paid  thereon  forfeited  to  the  association;  that  the  stock,  if  not 
p]edge<l  to  the  association  for  a  loan,  might  be  withdrawn  after  one 
year  upon  thirty  days'  written  notice  to  the  secretary  at  the  principal 
office,  with  designated  amounts  of  profits  apportioned  in  proportion  to 
the  age  of  the  certificate,  provided  the  stock  should  then  be  in  good 
standing  and  all  dues,  claims  and  fines  thereon  paid.  The  subscribev 
paid  the  amount  of  dues  payable  on  his  stock  equal  in  all  to  the  amount 
of  the  payments  due  for  one  year.    After  he  had  ceased  making  pay- 
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ments  he  delivered  at  the  office  of  the  association  an  application  for 
withdrawal,  signed  by  him,  and  offered  to  give  up  his  stock  certifi- 
cate and  the  pass  book  upon  which  his  payments  were  entered  if 
the  person  to  whom  the  application  was  delivered  would  give  him  a 
receipt  for  the  same.  This  was  refused,  and  the  subscriber  declined 
to  leave  the  certificate  and  pass  book.  Thereafter  this  action  was 
brought  to  recover  the  withdrawal  value  of  the  stock.  Held,  that 
there  is  no  evidence  of  an  acceptance  of  the  application  of  withdrawal 
or  of  any  aftirraative  act  of  the  defendant;  that  the  burden  was  on  the 
plaintiff  to  show  that  he  had  complied  with  the  conditions  on  which 
withdrawal  is  allowed,  and,  as  he  had  not  complied  with  the  require- 
ments of  the  association  in  making  payments  upon  his  stock  at  the  time 
required  by  the  by-laws,  since  at  the  time  of  his  application  for  with- 
drawal there  were  payments  due  and  unpaid,  that  he  was  not  enti- 
tled to  withdrawal.  The  facts  proven  do  not  create  either  a  forfeiture, 
waiver  or  estoppel  on  the  part  of  the  association. 
Hoyt  V.  Harbor  &  Suburban  Building  <fc  Savings  Aun.,  121  App.  Div. 
900,  reversed. 

(Submitted  November  23,  1909;  decided  December  17, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  31,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alexander  S,  Bacon  for  appellant. 

Sydney  A.  Synie  for  respondent.  Plaintiff  was  not  in 
arrears  at  the  time  of  making  the  demand  for  withdrawal  and 
for  the  return  of  the  money  paid  in.  (Richards  on  Ins.  [2d 
ed.]  81 ;  Bnthir  v.  A.  L.  Ins.  Co.,  10  J.  &  S.  342;  Bradley 
V.  J.  II.  L.  Ins.  Co.,  20  App.  Div.  22;  Munn  v.  M.  L.  Ins. 
Co.y  115  App.  Div.  855 ;  Ins.  Co.  v.Eggleston,  96  U.  S.  572; 
Ins.  Co.  V.  Wolffy  95  U.  S.  326 ;  Dean  v.  JEtna  L.  Ins.  Co., 
2  Hun,  358.) 

Chase,  J.  The  plaintiff  joined  the  defendant  association 
and  became  a  subscriber  for  twenty  shares  of  its  nionthly 
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payment  stock  on  November  8,  1900.  The  stock  was  issned 
as  of  November  1,  1900,  and  the  certificate  states  that 
it  is  issned  and  accepted  subject  to  the  articles  of  associa- 
tion, bj-laws  and  terms  and  conditions  expressed  on  the  back 
thereof.  Among  the  terms  and  conditions  expressed  on  the 
back  thereof  are  the  following : 

"  First,  The  member  agrees  to  pay  or  cause  to  be  paid 
without  notice  a  monthly  payment  of  60c.  per  share  for  each 
share  named  herein. 

^^  Second.  The  monthly  payments  on  these  shares  are 
rcqnired  to  be  made  at  the  principal  office,  whether  in  person 
or  through  a  local  branch,  on  or  before  the  third  business  day 
of  each  month.  Failing  to  make  such  payment,  a  fine  at  the 
rate  of  Five  Cents  per  share  for  such  failure  will  be  charged 
and  must  be  paid  before  other  payments  will  be  credited. 
The  Association  is  only  responsible  for  moneys  received  at 
Principal  Office. 

"  TJiird,  This  certificate  is  guaranteed  to  reach  maturity  or 
par  value  in  128  montlis  from  date  of  issue,  provided  the  dues 
hereon  are  promptly  paid. 

^^  Fourth.  If  a  monthly  payment  hereon  becomes  past  due 
for  4  months  this  certificate  will  be  cancelled  and  amount  paid 
forfeited  to  tlie  Association  as  profits. 

^'  Fifth,  This  certificate  is  withdrawable,  subject  to  Article 
41  on  30  days'  written  notice  to  the  Secretary  at  the  principal 
office  after  one  year,  with  one-third  of  apportioned  profits  if 
during  second  year ;  one-half  profits  third  and  fourth  years ; 
two-thirds  profits  fifth  aiid  sixth  years;  tliree-quarters  profits 
thereafter  and  before  maturity. 

"  Sixth.  A  withdrawal  fee  of  60c  per  share  will  be  deducted 
when  shares  are  withdrawn." 

Article  41,  referred  to  in  the  fifth  paragraph  of  the  terms 
and  conditions  on  the  back  of  the  certificate,  so  far  as  material, 
is  as  follows :  "  Only  shares  which  are  not  pledged  as  security 
upon  an  advance  can  be  withdrawn  before  maturity,  and  then 
only  provided  the  same  are  in  good  standing  and  all  dues, 
claims  and  fines  thereon  have  been  paid.     All  withdrawals 


116       HoYT  V.  IIarbor  ife  Suburban  B.  &  S.  Assn.     [Dec., 


Opinion  of  the  Court,  per  Chase,  J.  [Vol.  197. 

shall  be  subject  to  such  terms  and  conditions  relative  thereto 
as  shall  be  expressed  in  the  certificate  of  shares,  provided, 
however,  that  all  certificates  for  withdrawals  must  be  filed 
with  the  secretary  of  the  association  at  the  principal  office 
properly  receipted  and  thirty  days'  notice  of  intention  to  with- 
draw may  be  required  to  be  given  therewith.  Upon  filing  of 
the  notice  of  withdrawal  the  payment  of  dues,  if  any,  shall 
cease  and  the  withdrawal  value  thereof  shall  be  calculated  as 
of  the  date  of  filing  of  the  notice  but  no  interest  upon  with- 
drawal value  of  the  shares  shall  be  paid.  Payment  shall  be 
made  in  the  order  of  the  application  for  withdrawal  but  the 
association  shall  not  be  required  to  pay  out  on  withdrawing 
or  matured  stock  more  than  one-half  of  the  amount  received 
from  dues  and  stock  payments  in  any  month."  Installment 
stock  matures  and  is  payable  when  the  dues  paid  thereon 
with  the  profits  apportioned  thereto  and  credits  thereon  shall 
equal  one  hundred  dollars  per  share. 

The  plain tiflE  received  a  copy  of  the  by-laws  when  he 
joined  the  association  and  was  given  a  pass  book  on  which  to 
enter  the  payments  as  they  were  made  by  him.  The  pay- 
ments made  by  him  to  the  association  were  entered  upon  the 
pass  book.  It  appears  that  the  plaintiff  made  a  payment  to 
the  defendant  of  $10  each  inonth  from  November,  1900,  to 
June,  1901,  inclusive,  although  such  payments  were  generally 
made  after  due  day.  He  paid  $20  on  September  16,  1901, 
and  $20  February  10,  1902,  making  an  aggregate  payment  of 
$120.  It  is  not  claimed  by  the  plaintiff  that  he  ever  made 
any  other  or  further  payments  to  the  defendant.  At  some 
time  after  the  plaintiff  made  the  February,  1902,  payment, 
and  he  testifies  that  he  thinks  it  was  in  March,  1902,  aind  four 
or  five  months  after  he  had  ceased  making  payments  to  the 
defendant,  he  called  at  the  office  of  the  defendant  and  delivered 
to  a  person  at  such  office  an  application  for  withdrawal  signed 
by  him.  He  further  testifies  that  he  offered  to  give  such 
person  his  stock  certificate  and  pass  book  if  such  person  would 
give  him  a  receipt  for  them,  but  that  the  person  would 
not  give  him  a  receipt  and  he  declined  to  leave  them.     This 
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action  was  commenced  March  24, 1903,  and  upon  evidence,  the 
material  part  of  wliich  is  liere  stated,  judgment  was  directed  in 
favor  of  the  plaintiff  for  $146.40.  The  complaint  alleged  that 
"  plaintiff  informed  the  defendant  herein  of  his  desire  to 
withdraw  said  certificate  of  shares."  Written  application  was 
necessary.  No  written  application  was  pleaded.  On  the  trial 
secondary  evidence  of  an  alleged  written  application  for  with- 
drawal was  given  without  a  previous  notice  to  produce  subject 
to  objection  and  exception.  It  is  claimed  that  such  ruling 
was  erroneous,  but  for  the  purpose  of  this  opinion  we  will 
assume  that  the  application  for  witiidrawal  was  sufficiently 
pleaded  and  that  there  was  no  error  in  the  admission  of  evi- 
dence of  the  contents  of  the  alleged  written  application.  There 
is  no  evidence  of  an  acceptance  of  the  application  or  of  any 
affirmative  act  on  the  part  of  the  defendant.  Withdrawal  is 
a  privilege  dependent  upon  compliance  with  the  conditions 
upon  which  withdrawal  is  allowed.  The  burden  was  on  the 
plaintiff  to  show  himself  entitled  to  M'ithdrawal.  One  condi- 
tion is  that  the  stock  is  ^'  in  good  standing,  and  all  dues,  claims 
and  fines  thereon  have  been  paid."  It  is  not  disputed  that  in 
March,  1902,  when  the  plaintiff  claims  the  application  for 
withdrawal  was  made,  at  least  sixteen  months  had  elapsed 
since  the  stock  was  issued  and  only  an  amount  equal  to  twelve 
monthly  payments  had  been  paid.  If  the  application  for 
withdrawal  was  made  after  the  third  business  day  of  March 
then  such  application  was  made  after  the  seventeenth  pay- 
ment was  due.  It  is  suggested  that  it  is  not  shown  that  the 
collector  called  for  these  payments.  That  fact  might  be  con- 
sidered by  the  association  as  a  reason  why  fines  should  be 
remitted,  but  it  is  not  a  reason  why  the  dues  should  not  be 
paid.  The  dues  are  not  credited  until  paid  at  the  home  office, 
and  withdrawal  is  dependent  upon  the  subscriber  having  paid 
all  dues  for  which  he  is  liable.  In  this  case  four  or  five  pay^ 
ments  due  when  the  alleged  application  for  withdrawal  was 
made  were  not  paid.  Plaintiff,  therefore,  was  not  entitled  to 
withdrawal. 
The  respondent  urges  that  a  forfeiture  can  be  waived,  and  h 
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claims  a  waiver  in  this  case  by  reason  of  the  defendant's  accept- 
ing the  paj'ment  in  February,  1902,  and  he  cites  in  support 
of  his  contention  a  large  number  of  cases,  among  which  are 
Butler  V.  American  Popular  Life  Ins,  Co,  (42  N.  Y.  Super. 
Ct.  342) ;  Bradley  v.  John  Hancock  Mut,  L.  1,  Co,  (20  App. 
Div.  22) ;  Munn  v.  Masonic  Life  Assn.  (115  App.  Div. 
855) ;  Insurance  Company  v,  EgglesUm  (96  U.  S.  572) ; 
Inmirance  Company  v.  Wolff  {^^  U.  S.  326).  These  cases 
are  not  applicable  to  the  present  case  because  the  defendant 
does  not  claim  a  forfeiture.  One  of  the  defendant's  by-laws 
provides  that  in  case  monthly  payments  are  in  arrears  for 
four  months  the  certificate  can  be  canceled.  Such  a  cancella- 
tion requires  affirmative  action  on  the  part  of  the  defendant. 
If  the  defendant  had  after  February,  1902,  attempted  to  can- 
cel the  plaintiff's  certificate  of  stock  for  failure  to  pay  four 
monthly  payments  of  dues  it  might  be  claimed  that  after  the 
receipt  of  dues  i»  February  the  defendant  had  waived  the 
right  to  forfeit  and  cancel  the  stock  by  reason  of  defaults 
occurring  before  that  day.  In  that  case  the  authorities  would 
be  in  point.  The  defaults  existed  at  the  time  the  claimed 
application  for  withdrawal  was  made.  The  defaults  also  cre- 
ated the  fines  without  any  act  on  the  part  of  the  defendant. 
There  is  nothing  in  what  occurred  at  the  defendant's  office 
when  the  plaintiff  claims  to  have  made  his  application  for 
withdrawal  which  in  any  way  creates  a  forfeiture,  estoppel  or 
waiver  on  the  part  of  the  defendant.  In  any  event  a  waiver 
of  forfeiture  or  of  fines  if  claimed,  does  not  waive  payment  of 
monthly  dues  omitted  or  put  a  delinquent  on  a  par  with  prompt 
payers  where  the  favor  of  a  loan  or  withdrawal  is  asked.  If 
a  stockholder  desires  to  withdraw  from  the  association  he  must 
show  that  he  has  complied  with  the  by-laws  and  that  he  is  not 
in  arrears  for  dues  or  fines.  Plaintiffs  stock  was  never  can- 
celed and  he  could  at  any  time  have  paid  all  dues  and  fines 
that  he  owed  so  as  to  make  his  stock  in  "good  standing"  and 
then  he  could  have  given  written  notice  of  withdrawal  as  pro- 
vided by  the  by-laws.  Upon  so  doing  he  would  have  been 
entitled  to  payment  "  in  the  order  of  the  application  for  with- 
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drawal,"  but  even  then  the  association  was  not  required  to 
pay  out  on  withdrawing  and  matured  stock  more  tlian  one- 
half  of  the  amount  received  from  dues  and  stock  payments 
in  any  month. 

The  burden  was  on  the  plaintiff  in  this  case  to  establish  his 
right  to  withdrawal  and  a  refusal  by  the  defendant  to  accord 
him  the  privilege  of  withdrawal  after  he  had  shown  com- 
pliance with  every  prerequisite.  The  judgment  should  be 
reversed  and  a  new  trial  gmnted,  with  costs  to  abide  the  event. 

Edward  T.  Bartlett,  J.  (dissenting).  Tliis  case  was  tried 
before  Mr.  Justice  GAVNORand  a  jury  in  Westchester  county. 

The  defendant  is  a  building  and  savings  association,  dealing 
apparently  in  insignificant  amounts  and  whose  patrons  are 
taken  mainly  from  the  poorer  classes. 

The  plaintiff  in  November,  1900,  took  out  a  certificate,  so 
called,  in  this  association  and  subscribed  for  twenty  shares  of 
wliat  is  known  as  monthly  payment  stock  of  the  par  value  of 
$100.  The  plaintiff  agreed  to  pay  the  defendant  associa- 
tion the  sum  of  fifty  cents  per  share  on  account  of  the 
monthly  payments,  which  aggregated  the  sum  of  teii  dollars 
per  month,  until  such  certificate  should  reach  the  so  called 
maturity  or  par  value.  The  plaintiff  paid  these  monthly 
installments  until  he  had  paid  $120. 

The  plaintiff  sought  to  avail  himself  of  this  privilege  under 
the  following  circumstances :  It  seems  that  the  monthly  pay- 
ments on  the  shares  were  required  to  be  made  at  the  princi- 
pal office  or  through  a  local  branch.  The  plaintiff  resided  at 
Mt.  Vernon,  Westchester  county,  and  when  payments  were 
due  under  the  certificate  he  was  regularly  called  upon  by  an 
accredited  agent  of  the  defendant  in  Mt.  Vernon ;  and  it  is 
assumed  that  this  answered  the  provision  of  payment  through 
a  local  branch,  as  the  company  had,  in  the  case  of  twelve  pay- 
ments, recognized  the  regularity  of  this  collection. 

After  the  plaintiff  had  made  twelve  payments  on  this  cer- 
tificate, he  claimed  to  be  within  the  provision  that  his  certifi- 
cate was  withdrawable.     Thereupon  the  plaintiff  called  at  the 
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principal  ofBce  of  the  defendant  on  Fourteenth  street,  in  the 
citj  of  New  York,  where  he  saw  the  secretary  of  the  defend- 
ant and  told  him  that  he  wished  to  take  the  necessary  steps 
to  withdraw  his  certificate.  Thereupon  he  was  handed  a 
paper  which  proved  to  be  a  regular  withdrawal  blank  duly 
filled  out  and  he  signed  and  returned  it  to  the  8isci*etary. 
The  latter  then  demanded  the  return  of  the  certificate  and 
the  pass  book  showing  payments  and  their  date.  The  plain- 
tiflE  refused  to  deliver  these  unless  he  was  given  a  receipt  there- 
for, and  as  that  was  declined  the  interview  terminated,  he 
leaving  the  certificate  of  withdrawal  with  the  association. 

The  question  of  law,  according  to  Judge  Gaynor,  was 
whether  the  conceded  facts,  growing  out  of  the  payment  of 
the  twelve  installments  and  the  interview  with  the  secretary, 
constituted  a  waiver  of  further  formalities,  and  entitled  the 
plaintiff  to  withdraw  his  certificate  and  surrender  it  and  the 
pass  book  on  receiving  some  written  evidence  from  the  com- 
pany of  the  transaction  occurring  at  the  main  office  of  the 
association  as  hereinbefore  stated. 

This  case  turns  on  the  question  whether  the  plaintiff  made 
twelve  monthly  consecutive  payments  on  his  contract  of 
insurance,  and  was  entitled  to  withdraw  his  certificate  and  be 
accorded  such  benefits  as  had  then  accrued.  The  claim  of  the 
plaintiff  is  that  he  made  twelve  monthly  consecutive  payments 
in  law  which  were  duly  recognized  as  regular  on  his  pass 
book  issued  by  the  association  in  due  course.  The  learned 
trial  judge  has  ruled  that  two  irregularities  in  making  these 
payments  were  waived  by  the  company  owing  to  the  action 
of  its  duly  accredited  agent  or  collector.  The  claim  that 
this  plaintiff  was  four  months  in  arrears  of  his  monthly  pay- 
ments at  the  time  he  sought  to  surrender  his  certificate  in 
March,  1902,  at  the  general  office  of  the  company,  is  not 
sustained  when  the  record  in  this  case  is  carefully  scrutinized. 
When  the  various  dates  are  examined  it  becomes  perfectly 
clear  that  the  claim  that  the  plaintiff  was  four  months  in 
arrears  when  he  sought  to  surrender  his  certificate,  is  not 
borne  out  by  the  record  facts,  entirely  aside  from  the  test!- 
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inony  of  tlie  plaintiff,  who  at  one  point  in  his  testimony 
became  somewhat  confused  as  to  dates.  The  pass  book  or 
card  must  govern.  The  certiiicate  of  tlie  plaintiff  is  printed 
in  the  record  and  dated  November  1st,  1900.  The  monthly 
payments  required  under  this  contract  of  insurance  were 
entered  by  the  agent  of  the  company  and  receipted  for  by 
him  on  what  was  called  a  pass  book  or  card  which  is  in  evi- 
dence. It  appears  that  from  November,  1900,  to  June,  1901, 
both  dates  inclusive,  the  plaintiff  paid  ten  dollars  daes  a 
month.  In  September,  1901,  he  made  a  payment  of  twenty 
dollars  which  covered  Jnly  and  August,  1901.  These  are 
the  payments  where  the  defendant  first  waived  strict  com- 
pliance with  the  requirements  of  the  association  and  disposes 
of  two  of  the  four  months  alleged  to  be  in  default.  In  Janu- 
ary, 1902,  the  plaintiff  paid  ten  dollars  which  covered  Sep- 
tember, 1901,  and  in  February,  1902,  he  paid  ten  dollars 
which  covered  October,  1901.  These  last  two  payments  are 
a  waiver  on  the  part  of  the  company  and  dispose  of  the 
remaining  two  months  alleged  to  be  in  default.  The  regular 
payments  and  the  payment  made  after  they  were  due  and 
delay  waived  amounted  to  $120,  which  entitled  him  to  sur- 
render his  certificate. 

The  contention  of  the  association  is  that  the  plaintiff  could 
not  surrender  his  certificate  upon  the  basis  of  these  payments 
of  $120,  for  the  reason  that  two  of  them,  July  and  August, 
1901,  were  not  paid  until  September,  1901 ;  also  that  the 
payments  for  September  and  October,  1901,  were  not  made 
until  January  and  February,  1902. 

The  very  obvious  answer  to  this  is  that  these  four  alleged 
belated  collections  were  made  and  receipted  for  by  the  agent 
of  the  company  and  amounted  to  a  waiver  of  earlier  payment. 
It  is  true  that  the  plaintiff  did  not  make  his  application 
to  surrender  his  certificate  until  early  in  March,  1902,  a  few 
days  after  the  last  collection  was  made  in  February,  1902. 
Thi!}  was  for  the  reason  that  he  was  in  no  situation  to  sur- 
render his  certificate  until  after  the  February  payment.  The 
plaintiff  was  led  to  believe  that  the  company  were  satisfied 
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witli  the  somewhat  irregular  manner  in  which  their  agent 
collected  of  him  the  foar  monthly  payments,  as  the  pass  book 
or  card  discloses. 

It  seems  very  clear  that  the  four  belated  collections  amount 
to  a  waiver  on  the  part  of  the  company  by  an  apparent  lack 
of  promptness  in  collecting  the  same.  The  plaintiff  had  fol- 
lowed the  usual  course  of  procedure  after  he  took  out  his 
certificate.  He  was  bound  by  its  terms  to  make  his  payments 
at  the  general  office  of  the  company  or  at  some  local  agency. 
The  general  office  of  the  company  was  in  the  city  of  New 
York  and  the  plaintiff  lived  in  Mt.  Vernon,  Westchester 
county.  As  soon  as  the  certificate  was  issued  tiie  local  agent 
or  legal  representative  of  the  company  began  collecting 
monthly  payments  and  continued  to  do  so  throughout  the 
accruing  of  the  twelve  monthly  payments  in  question.  The 
claim  that  four  months  are  in  default  is  unfounded  in  view  of 
the  action  of  this  local  agent.  The  association  clearly  waived 
profnpt  payment. 

After  the  plaintiff  had  rested,  the  defendant  swore  one 
Frederick  J.  Weiss,  who  testified  that  he  was  assistant  secre- 
tary of  the  defendant  and  had  the  custody  of  the  records,  and 
that  he  examined  the  papers  of  the  company  as  to  Mr.  Hoyt, 
the  plaintiff,  and  found  nothing  except  the  application  blank 
and  this  card  already  in  evidence.  Mr.  Bacon,  counsel  for  the 
company,  then  offered  in  evidence  the  pass  book  or  card,  which 
was  received  in  evidence  and  speaks  for  itself.  After  the 
defendant  rested  the  plaintiff's  counsel  moved  to  go  to  the 
jury,  but  finally  joined  with  defendant's  counsel  in  moving 
the  court  to  direct  a  verdict.  The  court  then  said:  "It  is 
all  a  question  of  law ;  there  is  no  question  for  the  jury  that  I 
can  see.  I  will  take,  briefs  on  the  question  as  to  whether 
there  was  a  waiver,  and  I  will  direct  a  verdict  later.  Hand 
in  your  briefs."  Later  the  court  directed  a  verdict  for  the 
plaintiff  for  $U6.40. 

It  will  thus  be  observed  that  the  trial  of  this  case  went  off 
simply  on  the  ground  of  waiver,  as  disclosed  by  the  payments 
entered  in  the  pass  book  or  card  in  evidence. 
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I  am  of  opinion  that  the  trial  judge  was  right  in  holding 
that  the  evidence  amounted  to  a  waiver  of  all  irregularities  as 
to  payments  which  were  accounted  for  by  the  dilatory  methods 
of  the  collector  of  the  association,  for  which  the  plaintiff  was 
in  no  way  responsible.  There  is  no  question  of  forfeiture  in 
this  case. 

The  account  of  the  interview  between  plaintiff  and  the 
secretary  of  the  association  at  the  general  office  in  New  York 
in  March,  1902,  does  not  show  that  the  latter  made  the  slightest 
objection  to  the  surrender  of  the  certificate.  When  told  by 
plaintiff  that  he  desired  to  surrender  it,  he  immediately  filled 
ont  tlie  usual  formal  blank  for  the  purpose,  and  plaintiff  signed 
it;  he  then  demanded  the  surrender  of  the  certificate  and 
pass  book  or  card,  and  plaintiff  offered  to  do  so  on  receiving  a 
receipt  for  the  same;  this  was  refused  and  the  interview 
terminated.  A  clearer  waiver  of  all  other  formalities  could 
not  have  been  made.  The  learned  Appellate  Division  adopted 
this  view,  and  although  the  order  does  not  show  upon  its  face 
that  the  affirmance  was  unanimous,  neither  does  it  show  that 
any  judge  dissented. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Vann  and  Werner,  JJ.,  concur 
with  Chase,  J.;  Haioht,  J.,  concurs  with  Edward  T. 
Bartlett,  J. 

Judgment  reversed,  etc. 


Edward  B.  Pryor  et  al..  Individually  and  as  Trustees  under 
a  Certain  Declaration  of  Trust  Wherein  They  Are  Described 
as  The  "  Buffalo  Terminal  Association,"  Respondents,  v. 
City  of  Buffalo,  Appellant,  Impleaded  with  Others. 

Keal  property  —  easements  —  when  g^ntee's  knowledge  of  exist- 
ing easements  does  not  defeat  his  right  to  object  to  a  title  «• 
interest — rate,  after  breach  of  contract. 

It  is  the  settled  law  of  this  state  that  the  knowledge,  in  a  grantee,  of 
existing  easements  does  not  defeat  his  right  to  object  to  a  title,  except 
in  the  case  of  a  public  highway  and  the  lawful  structures  thereon. 
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The  rate  of  interest  is  fixed  by  a  contract  to  pay  money  up  to  the  time  of 
default,  but  after  breach  the  rate  of  interest  is  determined,  not  by  the 
contract,  but  by  statute. 

The  city  of  Buffalo,  in  a  conveyance  to  the  plaintiffs,  agreed  in  substance 
that  within  one  year  from  the  date  thereof  it  would  give  to  the  plaintiffs 
good  title  and  possession  to  the  whole  and  every  part  of  certain  prem- 
ises described  therein,  free  and  clear  of  liens  and  incumbrances  of  every 
kind,  name  and  nature  **  other  than  those  now  on  such  premises."  In 
case  of  failure  to  give  good  title  within  twelve  months,  the  city  agreed, 
upon  receiving  a  reconveyance  of  the  property,  to  repay  the  purchase 
money,  with  three  per  cent  interest  from  the  date  of  the  conveyance 
from  the  city  to  the  plaintiffs.  The  New  York  Centml  and  Hudson 
River  Railroad  Company,  at  the  time  of  the  conveyance,  occupied  a 
portion  of  the  premises  by  its  tracks,  a  fact  which  was  known  to  the 
plaintiffs,  but  they  did  not  know  of  its  legal  right  to  maintain  them. 
The  railroad  company  had  at  that  time  acquired  title  to  at  least  a  sub- 
stantial portion  of  such  premises,  and  in  consequence  thereof  the  city 
could  not  give  a  good  title  to  the  plaintiffs.  The  city  failed  to  perform 
its  covenants;  refused,  on  plaintiffs'  tender  of  a  deed  of  reconveyance,  to 
accept  the  same,  and  declined  to  repay  the  purchase  money  upon  the 
ground  that  plaintiffs  must  be  deemed  to  have  contracted  with  reference 
to  the  occupancy  by  the  railroad  company,  and  was  bound  to  accept  the 
title  thus  incumbered.  The  purchase  price  was  in  the  meanwhile  held 
as  a  special  fund  by  the  city.  This  action  was  brought  to  compel  the 
city  to  specifically  perform  its  contract  to  repay  plaintiffs  such  purchase 
price.  Held,  that  the  city  of  Buffalo  is  subjected  to  no  special  hardship 
by  being  required  to  strictly  perform  its  special  covenant  to  accept  a 
reconveyance  and  repay  the  purchase  money,  while  plaintiffs  have  paid 
out  a  large  sum  and  received  a  conveyance  of  property  which  turns  out, 
upon  subsequent  examination,  to  be  absolutely  useless  for  the  purposes 
contemplated.  Hence,  the  city  must  repay  the  moneys  received  by  it, 
with  interest  at  the  rate  agreed  upon  up  to  the  dat«  when  it  refused, 
u(X)n  demand,  to  repay  the  purchase  price,  and  with  interest  thereafter 
at  the  legal  rate. 

Pryar  v.  City  of  Buffalo,  134  App.  Div.  911,  affirmed. 

(Argued  November  39,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judginent  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  1,  1909,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Terra  which  adjudged  that  defend- 
ant city  of  Buffalo  specifically  perform  its  contract  to  repay 
plaintiffs  the  purchase  price  of  the  premises  known  as  the 
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Main  and  Uainbnrg  canal  strip  in  the  city  of  Buffalo,  amount- 
ing  to  $901,000,  with  interest,  as  hereinafter  stated. 

It  is  further  adjudged,  in  substance,  that  the  city  be 
required  to  accept  the  reconveyance  tendered  by  the  plain- 
tiffs ;  and  that  they  be  deemed  to  have  a  lien  on  the  fund  on 
deposit  with  the  defendant  Commonwealth  Trust  Company, 
consisting  of  the  purchase  price,  with  accrued  interest ;  and 
that  plaintiffs  have  judgment  against  the  city  for  the  defi- 
ciency, if  any.     (Mr.  Justice  Williams,  dissenting.) 

The  following  facts  appear,  among  others,  in  the  one 
hundred  and  five  findings  of  the  trial  court :  The  legislature 
of  this  stat«,  acting  under  power  conferred  by  article  VII, 
section  8,  of  the  Constitution  of  1894,  enacted  as  follows : 
**  The  canal  known  as  the  Main  and  Hamburg  Street  Canal 
situated  in  the  city  of  Buffalo  and  which  extends  east- 
erly from  the  westerly  line  of  Main  street  to  the  westerly 
line  of  Hamburg  street,  shall  immediately  after  the  passage 
of  this  act  cease  to  be  a  public  canal  or  waterway,  within 
this  state,  and  the  ownership,  right,  title  and  interest  of  the 
state  of  New  York  to  the  lands  and  premises  included 
therein  and  connected  therewith,  shall  vest  absolutely  in  tlie 
city  of  Buffalo,  its  successors  or  assigns,"  etc. 

In  consideration  of  this  conveyance  the  city  of  Buffalo  was 
required  to  abate  all  nuisances  along  the  line  of  said  canal, 
and  to  fill  the  prism  with  solid  material,  and  save  the  state 
liarmless  from  all  loss  or  damage  which  might  be  sustained  by 
reason  of  claims  arising  out  of  tiie  abandonment  by  the  state 
of  said  canal.    (Laws  of  1898,  chap.  295.) 

The  legislature  subsequently  enacted  chapter  578  of  the 
Laws  of  1899,  entitled  "  An  act  to  authorize  the  city  of 
Buffalo  to  sell  and  convey  the  Main  and  Hamburg  Street 
Canal,  and  the  lands  and  premises  included  therein  and 
connected  therewith,  or  any  part  or  parts  thereof." 

It  was  found,  in  substance,  that  prior  to  July  1st,  1905,  the 
city  of  Buffalo  had  filled  the  prism  of  the  canal  with  solid 
matter  and  abated  the  nuisances  formerly  existing  therein. 
Thereafter  and  about  the  22d  day  of  January,  1906,  the  com- 
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mon  council  of  the  city  of  BuflEalp  adopted  a  resolution  direct- 
ing the  comptroller  of  the  city  to  advertise  for  sealed  bids  for 
the  sale  of  the  premises  covered  by  the  Hamburg  canal  strip. 
This  resolution  described  the  strip  in  two  pieces,  one  between 
Main  and  Washington  streets,  which  is  not  affected  by  this  liti- 
gation, and  the  other  piece  extending  from  Washington  street 
to  Hamburg  street,  excepting  the  intersecting  streets  with  the 
grade  crossing  structures  thereon,  and  providing  for  the  right 
of  the  purchaser  to  cross  and  recross  such  intersecting  streets, 
but  not  to  interfere  in  any  wise  witli  the  grade  crossing  struct- 
ures. This  I'esolution  contained  no  provision  for  reconvey- 
ance or  payment  of  damages  which  might  result  from  inter- 
ference with  the  grade  crossing  structures  for  the  purpose  of 
crossing  the  streets  mentioned. 

The  strip  involved  in  this  litigation  is  about  one  mile  long 
and  one  hundred  and  thirty  feet  wide,  except  in  places  it  is 
somewhat  narrower. 

It  is  unnecessary  to  consider  in  detail  the  bid  and  proposed  sale 
under  tliis  resolution,  as  the  mayor  of  the  city  of  Buffalo  returned 
tins  action  of  the  common  council  without  his  approval. 

Thereafter  and  on  or  about  the  23rd  and  25th  days  of 
April,  1906,  a  second  resolution  was  passed  by  tiie  common 
council  to  sell  said  premises  to  Lee,  Higghison  &  Company, 
bankers  of  Boston,  Massachusetts,  at  the  bid  of  $901,000, 
and  directing  the  mayor  to  execute  a  good  and  sufficient  deed 
under  the  city  seal  of  said  land  and  premises  described  in  the 
resolution  containing  the  following  covenant  which  is  con- 
trolling of  the  rights  of  the  respective  parties  in  this  litiga- 
tion. It  reads:  "It  is  further  mutually  agreed  and  under- 
stood that  in  case  the  party  of  the  first  part  shall  not  give 
good  title  and  possession  to  the  whole  or  any  part  of  the 
premises,  and  of  and  to  the  rights  and  privileges  herein  set 
forth,  then  within  twelve  months  from  the  date  hereof 
the  parties  of  the  second  part,  upon  a  reconveyance  of  said 
premises  as  herein  provided,  shall  receive  the  entire  pur- 
chase price  with  three  per  cent,  interest  from  the  date  hereof, 
upon  a  reconveyance,  by  a  good  and  sufficient  deed  to  the 
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said  party  of  the  first  part  of  the  premises  as  hereby  deeded, 
free  and  clear  of  liens  or  incumbrances  of  every  kind,  name 
and  nature,  other  than  those  now  on  said  premises ;  and  also 
excepting  taxes  or  assessments  or  other  incumbrances  in  the 
nature  thereof,  placed  thereon  or  assessed  against  said  prem- 
ises by  the  said  party  of  the  first  part  intervening  the  date 
hereof  and  such  reconveyance.  In  the  event  that  the  parties 
of  the  second  part,  or  their  successors  in  interest,  shall  have 
paid  any  such  taxes  or  assessments,  or  any  incumbrances  in 
the  nature  thereof,  to  the  said  party  of  the  first  part,  the  full 
amount  of  such  payments  shall  be  refunded  by  the  said  party 
of  the  first  part  upon  such  reconveyance.  The  grade  cross- 
ing structures  over  or  upon  any  of  the  streets  herein  excepted, 
and  all  approaches,  and  all  things  thereto  pertaining,  wherever 
the  same  shall  iiave  been  changed,  altered  or  added  to  by  said 
parties  of  the  second  part,  or  their  successors  in  interest,  shall 
be  in  the  same  condition,  wear  and  tear  excepted,  as  at  the 
date  hereof,  before  the  parties  of  the  second  part,  or  their 
successors  in  interest,  shall  be  entitled  to  the  repayment  of 
the  purchase  price  as  herein  provided." 

The  sale  to  Lee,  Iligginson  &  Company,  as  trustees, 
descril^ed  as  constituting  the  Buffalo  Terminal  Association, 
was  duly  made  and  a  deed  delivered  to  them  by  the  city  of 
Buffalo,  dated  the  29th  day  of  June,  1906,  containing  the 
above  quoted  covenant. 

At  the  time  this  conveyance*  was  executed,  the  tracks  of 
the  New  York  Central  and  Hudson  River  Railroad  Company 
crossed  certain  portions  of  the  premises  in  question.  This 
occupancy  of  said  railroad  company  had  continued  for  more 
than  fifty  years  prior  to  the  conveyance. 

It  was  found  "  That  the  city  of  Buffalo,  and  its  successors, 
including  the  mayor,  knew,  prior  to  the  25th  day  of  April, 
1906,  that  said  premises  were  being  purchased  by  Lee,  Hig- 
ginson  &  Company  on  behalf  of  a  steam  railroad  company, 
with  the  purpose  and  object  of  using  the  same  for  a  railroad 
terminal,  and  among  other  things,  of  laying  railroad  tracks 
lengthwise  upon  said  premises  at  grade." 
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It  is  found  as  a  conclusion  of  law  that  '^  The  defendant, 
city  of  Buffalo,  on  the  29th  day  of  June,  1906,  had  a  good 
and  indefeasible  title  to  the  premises  known  as  the  Main  and 
Hamburg  Canal  in  the  city  of  Buffalo,  and  described  in  the 
deed  to  plaintiffs  as  trustees,  dated  June  29tli,  1906,  and  of 
the  whole  thereof,  except  those  portions  occupied  by  the 
New  York  Central  and  Hudson  River  Railroad  Company  and 
by  the  Howard  Iron  Works,  respectively,  by  adverse  posses- 
sion, which  title,  on  said  date,  in  and  by  the  said  deed,  dated 
June  29th,  1906,  became  vested  in  the  plaintiffs  as  trustees." 

It  was  further  found  as  a  conclusion  of  law  that  "  The 
defendant,  city  of  Buffalo,  has  not  given  the  plaintiffs  a  good 
title  to  tliat  portion  of  said  premises  occupied  by  the  tracks  of 
tlie  New  York  Central  and  Hudson  River  Railroad  Com- 
pany near  Chicago  street,  and  the  city  of  Buffalo  cannot  give 
and  has  not  given  the  plaintiffs  possession  of  that  portion  of 
said  premises.  That  the  defendant,  city  of  Buffalo,  has  not 
given  the  plaintiffs  good  title  and  possession  of  and  to  the 
right  and  privilege  to  cross  and  recross  Michigan  street, 
Chicago  street  and  Louisiana  street,  or  either  of  them." 

The  court  further  found  "  That  said  tracks  are  maintained 
and  operated  by  the  New  York  Central  and  Hudson  River 
Railroad  Company  across  the  premies  conveyed  by  the  said 
city  of  Buffalo  to  the  plaintiffs,  as  trustees,  under  claim  of 
right  by  such  railroad  company.  That  said  approaches  and 
tracks  of  the  New  York  Ceiftral  and  Hudson  River  Railroad 
Company  occupy  4,046  square  feet  of  said  premises." 

It  was  further  found  "  That  prior  to  the  29th  day  of  June, 
1900,  the  city  of  Buffalo,  by  its  mayor,  had  notice  of  the 
claim  of  the  New  York  Central  and  Hudson  River  Railroad 
Company  that  said  tracks  were  operated  by  said  railroad  com- 
pany under  tlie  rights  granted  by  the  State  of  New  York 
prior  to  the  time  of  the  transfer  of  title  of  the  Main  and 
Hamburg  Street  Canal  from  the  State  of  New  York  to  the 
city  of  Buffalo." 

It  was  further  found  "  That  said  premises  described  in  the 
deed  from  the  City  of  Buffalo  to  the  plaintiffs,  as  trustees. 
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cannot  be  ased  for  railroad  purposes  bisected  by  the  tracks  of 
the  New  York  Central  and  Hudson  Eiver  Railroad  Company 
and  obstructed  by  said  grade  crossing  stractures  and  ramps 
whicii  prevent  the  passage  of  trains  across  Michigan,  Chicago 
and  Lonisiana  streets.  That  said  premises  described  in  said 
deed  from  the  City  of  Buffulo  to  the  plaintiffs,  as  trustees,  are 
practically  valueless  for  railroad  purposes  bisected  by  said 
tracks  of  the  New  York  Central  and  Hudson  River  Railroad 
Company  and  obstructed  by  said  grade  crossing  structures  and 
ramps  which  prevent  the  passage  of  trains  across  Michigan, 
Chicago  and  Louisiana  streets." 

It  was  further  found  ^'That  the  purchasers  of  said  Main 
and  Hamburg  canal  lines  in  the  city  of  Buffalo  well  knew  of 
the  existence  of  said  railroad  tracks  across  the  same  at  the 
time  of  the  purchase  thereof.  That  the  plaintiffs  at  the  time 
of  the  purchase  of  said  property  had  no  knowledge  of  the 
legal  right  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  to  maintain  said  tracks  across  said  premises.^' 

The  following  facts  were  found,  but  need  not  be  stated /yi 
extenso.  It  appears  that  the  city  of  Buffalo  has  kept  the 
$901,000,  paid  for  the  premises,  as  a  special  fund  in  the 
Commonwealth  Trust  Company ;  that  the  plaintiffs  made 
a  due  tender  of  a  deed  of  reconveyance  to  the  city,  and  that 
said  tender  has  been  kept  good;  that  the  plaintiffs  filed 
their  claim  against  the  city  of  Buffalo  in  accordance  with  the 
provisions  of  its  charter  more  than  forty  days  prior  to  the 
commencement  of  the  action. 

As  bearing  upon  the  knowledge  of  the  city  of  Buffalo  of 
the  rights  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  in  the  premises,  it  is  found  that  on  or  about 
the  4tli  day  of  November,  1902,  in  compliance  with  a  resolu- 
tion of  the  commissioner  of  pnblic  woijcs,  the  city  removed 
said  ti*acks  of  the  New  York  Central  and  Hudson  River 
Railroad  Corapaiiy  crossing  the  Main  and  Hamburg  canal  near 
Chicago  street ;  that  thereafter  and  on  the  4th  day  of  Novem- 
ber, 1902,  an  agreement,  purporting  to  be  executed  by  the  city 
of  Buffalo,  by  its  commissioner  of  public  works,  and  by  the 
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New  York  Central  and  Hudson  River  Railroad  Company,  was 
entered  into  whereby,  among  otlier  things,  said  railroad  com- 
pany agreed  to  restore  said  tracks  to  their  previous  condition 
and  waive  all  claims  for  damages  by  reason  of  any  interference 
therewith ;  and  further  agreed  to  institute  legal  proceedings 
within  thirty  days  to  determine  the  right  to  maintain  said 
tracks  and  bridge  over  the  Hamburg  canal  property.  There 
is  no  finding  that  said  legal  proceedings  were  ever  instituted. 

Louis  E,  Deshecker^  Corporation  Counsel  {Samuel  F. 
Moran  of  counsel),  for  appellant.  At  the  most,  the  purpose 
or  intent  of  the  provision  for  a  reconveyance  and  the  return 
of  the  purchase  price  "  in  case  the  City  shall  not  give  good 
title  and  possession,"  was  to  keep  alive  for  twelve  months  the 
purchaser'  right  to  insist  on  having  the  same  title  to  which 
the  executory  contract  entitled  them,  and  no  more.  {Shoe- 
vialer  v.  Hoyt,  148  N.  Y.  428 ;  Bull  v.  WiOard,  9  Barb. 
641 ;  Close  v.  Zell^  141  Penn.  St.  390.)  There  is  no  express 
warranty  of  title  in  the  executory  contract,  and  the  law  will 
im])Iy  none  as  to  defects  of  which  the  purchasers  had  knowl- 
edge. Notice  is  suHicient  to  rebut  the  implication  of  warranty 
of  title  that  might  otherwise  arise.  {Gazely  v.  Price^  16 
Johns.  267;  Parker  v.  Parmelee^  20  Johns.  130;  Burwell 
V.  Jackson^  9  X.  Y.  535  ;  Leggett  v.  M.  Z.  Ins.  Cb.,  53  N.  Y. 
394 ;  X.  S,  Inst.  v.  JoneSj  37  N.  J.  Eq.  449  ;  Fry  on  Spec. 
Perf.  [2d  ed.]  228  ;  Pom.  on  Cont.  [2d  ed.]  §157;  Whme 
V.  Pegjiolds,  6  Paiijce,  407 ;  James  v.  Litchfield^  L.  R.  [9  Eq.] 
51  ;  Ogilvie  v.  Foljanbe^  3  Meriv.  52;  Cowley  v.  Watts j  22 
L,  J.  [N.  S.]  Eq.  51  ;  Matter  of  Gloag,  L.  R.  [23  Ch.  Div.] 
320  ;  Bash  v.  C  M,  Co,,  29  Wash.  50.)  Mere  notice  being 
sufficient  to  rebut  the  implication  of  warranty  it  must  neces- 
sarily follow  that  in  every  contract  of  sal©  where  any  part  of 
the  premises  is  in  the  open  and  visible  use  of  a  railroad  com- 
pany such  contract  of  sale  is  made  subject  to  such  open  and 
visible  use.  {Witbeck  v.  Cook,  15  Johns.  483;  Uyines  v. 
Estey,  116  N.  Y.  501 ;  ^Yebst^r  v.  K,  C  T,  Co.,  80  Hun,  420; 
145  N.  Y.  275  ;  Koepke  v.  BradUy,  3  App.  Div.  391  ;  Bach- 
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arch  V.  Von  Eiffy  T-i  Hun,  533 ;  Smith  v.  IlugheSy  60  Wis. 
620 ;  Bennett  v.  Buchan^  76  N.  Y.  386 ;  Constant  v.  Uni- 
versity  of  JRochester^  111  N.  Y.  604 ;  DanieU  v.  Davidson^ 
16  Ves.  251 ;  Janus  v.  Litchfield,  L.  K.  [9  Eq.]  50.)  If  the 
purchasers  had  any  right  to  object  to  the  title  on  account  of 
the  New  York  Central  tracks  they  have  waived  any  such  right. 
{liijan  V.  City  of  New  York,  177  N.  Y.  271 ;  MatUr  of  Gloag^ 
L.  E.  [23  Ch.  Div.]  320 ;  Bximell  v.  Brown,  1  J.  &  W.  Ch. 
168 ;  Totnpki?is  v.  Hyatt,  28  N.  Y.  347 ;  Matter  of  Cooper, 
93  N.  Y.  507 ;  People  v.  Police  Commissioners,  174  N.  Y. 
450;  liyan  v.  City  of  New  York,  177  N.  Y.  271 ;  Emhryy. 
Connor,  3  N.  Y.  511 ;  Grymes  v.  Sanders,  93  U.  S.  55 ; 
Schiffer  v.  />eVte,  83  N.  Y'.  300 ;  Cohh  v.  Hatfield,  46  N.  Y. 
533.)  Plaintiffs'  evidence  fails  to  establish  that  the  New  York 
Central  Bailroad  Company  has  a  right  to  continue  to  main- 
tain and  operate  the  railroad  tracks  across  the  premises.  The 
acts  of  the  legislature  which  they  claim  confer  vested  rights, 
if  so  construed,  are  unconstitutional  as  being  an  appropriation 
of  public  property  to  private  nses  without  the  assent  of  two- 
thirds  of  all  the  members  elected  to  each  branch  of  the  legis- 
lature as  rcquii*ed  by  section  9  of  article  7  of  the  Constitution 
of  1821  and  section  9  of  article  1  of  the  Constitution  of  1846. 
(People  ex  ret,  Purdy  v.  Comrs,,  54  N.  Y.  207 ;  liumsey  v. 
N,  Y.  i&  N.  E.  li.  R,  Co.,  130  N.  Y.  38 ;  McComuich  v. 
Coddington,  184  N.  Y.  467;  Burhanh  v.  Fay,  5  Lans.  387; 
Mattoon  V.  Monroe,  21  II  un,  74;  Elwood  v.  City  of  Roches- 
ter, 43  Hun,  102 ;  G.  F.  C  R.  R,  Co.  v.  Slaight,  49  Ilun,  35.) 
The  Appellate  Division  erred  in  modifying  the  judgment  so 
as  to  allow  plaintiffs  interest  at  the  legal  rate  on  the  purchase 
price  for  the  |>eriod  intermediate  the  attempted  reconveyance 
and  the  entry  of  judgment.  The  contract  of  the  parties  for 
interest  at  three  per  cent  is  not  confined  to  the  time  limited 
for  the  payment  of  the  principal  but  is  general  and  continues 
nntil  the  contract  is  merged  in  a  judgment.  {E,  I,  <&  R.  M. 
Co.  V.  City  of  ElmnfyOj  5  Misc.  Rep.  494 ;  Miller  v.  Bur- 
roti^hs,  4  Johns.  Oh.  436 ;  Van  Buren  v.  Van  Gaasbeck,  4 
Cow.  496;   SuUwan  v.  Fosdick,  10  Hun,  173;  Andrews  v. 
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KeeleVj  19  Hun,  87 ;  Crofnwell  v.  County  of  SaOy  96  U.  S. 
51;  Patterson  v.  Graham,16  N.  Y.S.R.  703,  "706;  Genet 
V.  Kiaham,  21  J.  &  S.  43 ;  Taylor  v.  Wing,  84  N.  Y.  471 ; 
0.  C.  S.  Bank  v.  Bd.  of  Eduoation,  70  App,  Div.  538.) 

Adelbert  Moot,  WiUiam  Z.  Marcy  and  Helen  Z.  M.  Rod- 
gera  for  appellants.  The  occupation  of  a  portion  of  the  con- 
veyed preraisea  by  the  New  York  Central  and  Hudson  River 
Railroad  Company  under  legislative  authority,  constitutes  a 
material  defect  in  title,  and  a  failure  to  give  possession,  justi- 
fying a  reconveyance  of  the  property  and  recovery  of  the 
purchase  price,  ijlindley  v.  M.  Ry.  Co.,  185  N.  Y.  335; 
MaMer  of  City  of  Buffalo,  68  N.  Y.  167;  Trustees  of 
Columbia  ColUge  v.  Lynch,  70  N.  Y.  440 ;  Matter  of  St. 
Nicholas  Terrace,  143  N.  Y.  621 ;  Daniel  v.  Shaw,  166 
Mass.  582;  Harlow  v.  Thomas,  15  Pick.  66;  EUer  v. 
Moore^  48  App.  Div.  403 ;  Iluyck  v.  Andrews,  113  N.  Y. 
81;  E.  P.  i&  a  Co.  V.  City  of  Buffalo,  195  N.  Y.  286; 
Remsony.  Wingert,  112  App.  Div.  234.)  Plaintiflfo  have 
not  waived  any  of  their  rights.  ((7.  TF.  c6  C.  Co.  v.  iT.  P. 
a  Co.,  190  N.  Y.  1,  B.T  Ry.  Co.  v.  U.  V.  R.  R.  Co.,  76 
App.  Div.  184;  Karsch  v.  P.  <&  S.  Mfg.  Co.,  82  App.  Div. 
230 ;  NewUrh  v.  N.  W.  Co.,  66  App.  Div.  639 ;  Huyck  v. 
Andrews,  113  N.  Y.  81 ;  Lossing  v.  Cxishnan,  195  N.  Y. 
386 ;  Lese  v.  Lamprecht,  196  N.  Y.  32 ;  Uihlein  v.  Mat- 
thews,  172  N.  Y.  154;  dibh  v.  U.  E.  Co.,  191  N.  Y.  475; 
F.  Nat.  Bank  of  Lyons  v.  Ocean  Nat.  Bank,  60  N.  Y.  278 ; 
Kountze  v.  Ilelmuth,  140  N.  Y.  432.)  Plaintiffs  are  entitled 
to  interest  at  the  rate  of  six  per  cent  from  the  date  of  the 
tender.  {O^Brien  v.  Young,  95  N.  Y.  428;  Ferris  v. 
Hard,  135  N.  Y.  354 ;  0.  C.  S.  Bank  v.  Bd.  of  Education, 
70  App.  Div.  538 ;  Lawrence  v.  Grout,  121  App.  Div.  701 ; 
Persons  v.  Gardner,  .122  App.  Div.  167;  Woerz^y.  Schu- 
macher,  161  N.  Y.  530;  Blun  v.  Mayer,  189  N.  Y.  153; 
Grote  V.  City  of  New  York,  190  K  Y.  235.) 

Edward  T.  Bartlett,  J.     It  is  to  be  kept  in  mind  at  the 
outset  that  we  are  not  dealing  with  the  ordinary  form  of  deed 
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containing  fnll  covenants.  This  deed,  after  a  description  of 
the  property  and  certain  exceptions  not  necessary  to  consider 
at  this  time,  contains  a  covenant  on  tlie  part  of  the  purchasers 
in  regard  to  the  payment  of  future  consequential  damages  in 
excess  of  fifty  thousand  dollars,  arising  from  tlie  change  of 
any  of  the  grade  crossing  structures ;  and  the  city  of  Buffalo, 
party  of  the  first  part,  assumes  and  agrees  to  pay  such  dam- 
ages to  the  extent  of  fifty  thousand  dollars.  The  party  of  the 
first  part  also  reserved  the  perpetual  right  to  repair,  maintain 
and  operate  the  existing  sewers,  etc.  The  details  of  this  cove- 
nant are  not  important. 

Then  follows  the  unusual  covenant,  already  quoted  in  full  in 
the  foregoing  statement  of  facts,  which  provides,  among  other 
things,  that  if  the  city  of  Buffalo  (party  of  the  firet  part) 
sliall  not  give  good  title  and  possession  to  the  whole  or  any 
part  of  the  premises,  and  of  and  to  the  rights  and  privileges 
therein  set  forth,  then  within  twelve  months  from  the  date  of 
said  conveyance,  the  plaintiffs  (parties  of  the  second  part), 
U|v>n  a  reconveyance  of  said  premises,  shall  receive  a  return 
of  the  entire  purchase  price,  with  interest  as  therein  provided. 

We  are  not  considering  the  usual  situation,  where  a  grantee 
accepts  the  conveyance  of  premises  under  an  ordinary  full 
covenant  warranty  deed,  but  are  dealing  with  an  im|x>rtant 
and  special  covenant,  designed  to  meet  an  unusual  situation, 
and  upon  which  the  determination  of  this  case  turns. 

It  was  proved  that  the  defendant  Wabash  Ilailroad  Com- 
pany was  the  party  for  which  Lee,  Iligginson  &  Company, 
brokers  and  trustees,  acted,  and  that  it  was  anxious  to  acquire 
title  to  the  portion  of  the  Main  and  Hamburg  canal  strip 
contained  in  the  description  of  the  deed.  The  purpose  and 
contemplation,  as  is  found,  was  the  laying  of  railroad  tracks 
lengthwise  upon  the  premises  at  grade.  The  city  of  Buffalo 
agreed,  in  substance,  to  give  the  Buffalo  Terminal  Associa- 
tion (a  name  adopted  by  the  trustees),  or  the  party  it  repre- 
sented, good  title  and  possession  to  tlie  whole  and  every  part 
of  the  premises  within  the  period  of  twelve  months,  and  fail- 
ing to  do  so,  it  would  accept  a  reconveyance  and  repay  the 
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purchase  price  with  interest.  The  city  failed  to  perform  its 
covenant,  refused  on  a  tender  of  a  deed  of  reconveyance  to 
accept  the  same  and  decUned  to  repay  the  purchase  money 
with  interest.  This  refusal  to  perforin  rests  on  the  assertion 
that  the  occupancy  of  a  certain  portion  of  the  premises  by  the 
New  York  Central  and  Hudson  River  Railroad  Company  was 
open  and  visible ;  that  the  plaintiffs  must  be  deemed  to  have 
contracted  in  reference  to  the  same  and  bound  to  accept  the 
title  thus  incumbered.  The  findings  have  very  clearly  fixed 
the  status  of  the  parties  as  to  the  degree  of  knowledge  pos- 
sessed by  each  when  the  conveyance  by  the  city  was  executed. 

It  is  found  that  the  plaintiffs,  at  the  time  of  the  purchase, 
knew  of  the  existence  of  the  tracks  of  the  New  York  Central  and 
Hudson  River  Railroad  Company,  but  had  no  knowledge  of  its 
legal  rights.  It  is  also  found  that  prior  to  the  date  of  the  deed 
to  the  plaintiffs,  June  29tli,  1906,  the  city  of  Buffalo,  by  its 
mayor,  had  notice  of  the  claim  of  the  New  York  Central  and 
Hudson  River  Railroad  Company  that  said  tracks  were  oper- 
ated by  said  company  under  rights  granted  by  the  state  of 
New  York  prior  to  the  transfer  of  title  of  the  Main  and  Ham- 
burg canal  from  the  state  of  New  York  to  the  city  of  Buffalo. 
It  further  appears  that  in  1902  the  city  of  Buffalo  tore  up  a 
portion  of  the  tnicks  of  the  New  York  Centml  and  Hudson 
River  Railroad  Company,  but  under  an  agreement  with  the 
railroad  company  the  latter  restored  the  tracks  and  waived  all 
claims  for  damages. 

It  further  api>ears  that  the  search  furnished  by  the  city  of 
Buffalo  to  the  plaintiff,  April  10th,  1906,  failed  to  disclose 
any  acts  of  the  legislature  or  other  facts  tending  to  advise 
them  that  the  New  York  Central  and  Hudson  River  Railroad 
Company  had  any  legal  right  in  and  upon  the  premises  in 
question. 

The  complete  knowledge  of  the  city  of  Buffalo  as  to  all  the 
details  concerning  the  rights  of  the  New  York  Central  and 
Hudson  River  Railroad  Company  clearly  appears,  as  already 
pointed  out,  in  the  facts  as  found.  The  history  of  the  canal 
strip  begins  in  1838.     In  1840  the  city  conveyed  the  premises 
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by  quitclaim  deed  to  the  state  and  title  so  remained  until 
the  Constitution  of  189i  (Article  VII,  §  8),  and  an  act  of  tlio 
legislature  in  pursuance  thereof  (Laws  of  1898,  chap.  295) 
when  it  was  revested  in  the  city  of  Buffalo.  The  legislature 
later  empowered  the  city  of  Buffalo  to  sell  and  convey  the 
property  (Laws  of  1899,  chap.  578). 

During  the  intervaM>etween  the  conveyance  by  the  city  of 
the  property  to  the  state  in  1840,  and  the  amendment  of  the 
Constitution  of  1894,  the  recognition  by  the  legislature  of 
the  rights  of  the  New  York  Central  Kailroad  Company  on 
the  property  in  question  was  repeatedly  recognized.  (Laws 
of  1843,  chap.  169,  §  3 ;  Laws  of  1847,  chap.  29,  §  3 ;  Laws 
of  1849,  chap.  113;  Laws  of  1850,  chap.  236 ;  Uwsof  1852, 
chap.  91,  §  2.)  The  railroad  corporations  referred  to  in  the 
foregoing  acts  of  the  legislature,  together  with  others,  were 
subsequently  consolidated  with  the  New  York  Central  Rail- 
road Company  (I^aws  of  1853,  chap.  76),  and  the  latter  suc- 
ceeded to  their  rights  and  franchises. 

In  1870  the  common  council  of  the  city  of  Buffalo  passed 
a  resolution  authorizing  the  New  York  Central  Railroad  Com- 
pany to  move  the  present  bridge  over  the  Main  and  Hamburg 
canal  a  distance  of  three  feet,  and  to  erect  an  additional 
single-track  iron  bridge  on  the  easterly  side  of  the  existing 
bridge. 

The  city  insists  that  the  acts  of  the  legislature,  to  which 
reference  has  been  made,  if  construed  to  vest  the  New  York 
Central  and  Hudson  River  Railroad  Company,  or  its  prede- 
cessors, with  the  right  to  operate  its  tracks  across  the  prem- 
ises, is  unconstitutional  as  being  an  appropriation  of  public 
property  to  private  use  without  the  assent  of  two-thirds  of  all 
the  members  elected  to  each  bi*anch  of  the  legislature  as 
required  by  the  Constitution  of  1821  (Art.  VII,  §  9)  and  tlij 
Constitution  of  1846  (Art.  I,  §  9). 

So  far  as  the  acts  of  the  legislature  attempted  to  convey  to 
the  railroad  companies  title  to  a  portion  of  the  lands  in  ques- 
tion, we  think  it  unnecessary  to  pass  on  the  point  whether 
they  came  within  the  provisions  of  the  Constitutions  concern- 
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ing  tlie  appropriation  of  public  property  for  private  pur- 
poses. These  acts  were  not  utterly  void  or  nugatory ;  they 
were  at  least  effective  to  an  extent  which  pi'evented  the 
railroad  from  being  a  naked  trespasser  and  itfi  tracks  a  nui-' 
sance,  when  in  accordance  with  the  terms  of  the  acts  it 
entered  into  |K>ssession  of  the  premises.  Certain  of  these 
acts  were  ])assed  moi*e  than  fifty  yijarsago,  and  ever  since  the 
present  railroad  company  or  its  predecessors  have  been  in  open 
possession  of  substantially  the  same  premises  now  occupied  by 
it,  claiming  title  thereto  under  said  acts.  The  defendant  has 
long  been  aware  of  this  situation  and  claim,  and  was  sufficiently 
impressed  with  its  force  so  that  proceedings  at  one  time  insti- 
tuted to  remove  its  tracks  were  abandoned  and  the  defendant 
ever  after  allowed  to  remain  in  undisturbed  possession. 
Under  the  provisions  of  the  Constitution  of  1894  and  the  act 
of  1898  the  city  succeeded  only  to  the  rights  of  the  state,  and 
under  all  the  circumstances  we  think  it  must  be  held  that  the 
railroad  company,  by  virtue  of  its  possession  in  accordance 
with  its  claims  based  on  the  statutes  referred  to,  has  acquired 
title  at  least  to  a  substantial  portion  of  the  premises  now  occu- 
pied by  it.  It  is  immaterial  for  the  purposes  of  this  action 
whether  its  title  covera  the  whole  or  only  a  i>ortion  of  said 
strip.  The  lesser  title  would  be  a  sufficient  basis  for  plaintiff's 
claim  that  the  covenant  in  defendant's  deed  was  violated. 

The  city  of  Buffalo  insists  that,  notwithstanding  the  deed 
executed  by  it  to  the  plaintiffs,  and  the  absolute  and  s|>ecial 
covenant  contained  therein,  it  is  entitled  to  Vest  upon  the  fact 
that  the  plaintiffs  were  aware  that  the  New  York  Central 
and  Hudson  River  Kailroad  Company  was  in  the  ojkju  and 
visible  occupation  of  a  certain  portion  of  the  premises 
conveyed. 

It  is  the  settled  law  of  this  state  that  the  knowledge  in  the 
grantee  of  existing  easements  does  not  defeat  his  right  to 
object  to  the  title  except  in  the  case  of  a  public  highway  and 
the  lawful  structures  thereon.  It  is  argued  on  behalf  of  the 
city  that  this  rule  should  also  apply  to  existing  railways,  and 
in  support  of  this  contention   many  authorities  are  cited  in 
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foreign  jurisdictions,  but  none  is  pointed  out  in  this  state 
Judge  Earl,  when  writing  in  Iluyck  v.  Andrews  (113  N.  Y. 
«8i,  at  page  90)  stated,  after  counsel  had  cited  many  cases 
from  foreign  jurisdictions  :  ^^  We  do  not  yield  assent  to  these 
authorities.  They  have  no  sanction  in  any  of  the  cases 
decided  in  this  state,  and  have  no  adequate  foundation  in 
principle  or  reason." 

In  the  case  just  cited  tlie  plaintiiFs  intestate  liad  received 
by  a  full  covenant  warranty  deed  certahi  lands  which  were 
subject  to  an  casement  in  one  Brings  to  use  the  whole  of 
the   water   in   a  creek   on   the   premises.     Subsequently   to 
the  conveyance  to  Mi-s.  Huyck,  Briggs  entered  upon  the  land 
Hud   built  an  embankment  westerly  from  the  edge  of  the 
creek  to  a  liigli  hank   u])on  her  land.      Afterwards   Mrs. 
Iluyck  brought  this  action  for  the   breach  of  the  covenant 
contained  in  her  deed  caused  by  the  existence  and  use  of  the 
easements  inq)osed  upon   the  land  conveyed   to  her.      She 
recovered  and  the  defendant  ap|)eale<l.     He  claimed  that  the 
easement  was  0|>en,  visible  and  well  known  to  Mrs.  Iluyck  at 
the  time  she  took  her  deed  and  that,  therefore,  the  covenant 
in  the  deed  did  not  protect  her  against  it.     Judge  Earl  says 
at  the  bottom  of  page  84  and  top  of  page  85 :  ^'  It  is  true 
that  she  knew  that  the  paper  mill  and  dam  across  the  creek 
were  there,  and  that  the  waters  of  the  creek  had  l>een   used 
for  many  years  for  the  purposes  of  the  mill.     But  it  does  not 
appear  that  she  knew  the  full  extent  of  Hriggs'  casement,  or 
that  she  had  any  knowledge  whatever  that  he  had  any  para- 
mount right  to  the  exclusive  use  of  the  waters  of  th^  creek 
or  to  maintain  his  dam  where  it  was  located  as  high  as  he 
wished.     But  even  if  she  liad  such  knowledge,  that  fact  fur- 
nished no  defense  to  this  action.     *     *     *     Proof  of  such 
knowledge  would  l)e  quite  important  in  an  action  brought  by 
her  grantor  to  reform  the  deed,  but  as  a  defense  to  an  action 
upon  the  covenants  contained  in  the  deed,  it  is  of  no  impor- 
tance whatever.     That  the  covenant  against  incumbrances  is 
broken  by  an  outstanding  easement  of  any  kind  is  perfectly 
well  established  by  the  authorities  in  this  state,  and  there  is 
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no  liint  in  any  of  them  that  kno\7iedge  by  tlie  grantee  of 
the  existence  of  tlie  easement  at  the  time  of  the  conveyance 
makes  any  difference.  *  »  »  There  is  in  this  state  one 
exception  to  the  rule  that  the  existence  of  an  easement  consti- 
tutes a  breach  of  the  covenant  against  incuml)rances,  and  that 
is  in  the  case  of  a  liighway.  It  was  lieUl  in  Whiibeek  v.  Cook 
(15  Johns.  483),  that  it  is  not  a  breacli  of  tlie  covenants  that 
the  grantor  was  lawfnl  owner  of  the  land,  was  well  seized,  and 
had  full  power  to  convey,  that  part  of  the  land  was  a  pul)- 
lie  liighway,  and  was  used  as  such  ;  and  that  decision  has  ever 
since  been  regarded  as  the  law  in  this  state."  Referring  to  the 
W/ntheck  case,  Jndge  Earl  siiid  (p.  80):  "  While  there  was 
not  in  the  deed  there  under  consideration  any  covenant  against 
incumbrances,  yet  the  ratio  declderuli  is  equally  applicable  to 
such  a  covenant ;  and  since  that  decision  it  has  always  been 
understood  in  this  state  that  such  a  covenant  is  not  broken  by 
the  existence  of  a  highway." 

It  is  to  be  remarked  that  this  last  quotation  from  Judge 
Earl's  opinion  is  applicable  to  the  case  at  bar.  In  the  deed 
given  by  the  city  to  the  plaintiffs  the  usual  full  covenants  con- 
veying real  estate  are  omitted,  and  the  contention  of  the 
plaintiffs  rests  upon  liie  unusual  special  covenant  heretofoi*e 
discussed.  (See  on  the  general  proposition  liemsen  v.  Wingertj 
112  App.  Div.  234 ;  affirmed,  without  opinion,  188  N.  Y. 
632 ;  Harlow  v.  Thomas,  32  Mass.  66.) 

As  before  stated,  the  three  trustees  who  have  represented 
the  plaintiffs  in  this  controversy  were  pmctically  the  Wabash 
Railroad  Company.  It  is  found  that  Edward  B.  Pryor  was 
vice-president  of  that  company;  that  George  G.  Yeomans 
was  an  assistant  to  the  president,  and  that  Henry  F.  Ward- 
well  was  chief  clerk  to  the  president.  It  appears  that  after 
the  plaintiffs  received  their  deed  from  the  city  of  Buffalo,  on 
the  29th  day  of  June,  1906,  Yeomans  and  others  entered 
upon  certain  negotiations  with  the  city  of  Buffalo  and  others 
as  to  various  matters  that  would  have  been  the  subject  of 
legitimate  discussion  if  the  city  had  given  plaintiffs  such  title 
as  was  called  for  by  the  special  covenant.    These  negotiations 
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were  introduced  over  plaintiffs'  objection  and  exception,  and 
resulted  in  the  proof  of  various  interviews  between  the  alleged 
representative  of  the  plaintiffs  and  persons  in  the  interest  of 
the  defendant,  the  city  of  Buffalo  and  others,  based  apparently 
upon  the  assumption  that  the  city  would  perforin  its  covenant 
contained  in  its  deed. 

The  city  now  insists  that  these  negotiations  placed  a  prac- 
tical construction  upon  tlie  contract,  and  that  they  operated 
to  waive  any  objection  which  the  Wabash  Railroad  Company 
might  have  by  reason  of  the  vested  rights  of  tlie  New  York 
Central  and  Hudson  River  Railroad  Company  to  maintain  its 
tracks  on  the  canal  strip. 

It  is  quite  nnnecessary,  in  the  view  we  take,  to  attempt  the 
examination  in  detail  of  all  these  negotiations.  In  brief  they 
refer  to  the  subject  of  valuation  of  the  property  for  taxation, 
claiming  that  the  present  assessment  was  too  high.  The 
Wabash  Railroad  Company  then  undertook  certain  independ- 
ent negotiations  with  the  New  York  Central  and  Hudson 
River  Railroad  Company  which  accomplished  nothing  and 
could  not  bind  the  city  under  any  circumstances.  There  were 
also  some  negotiations  as  to  grade  crossing  structures  and  how 
they  might  be  altered  without  detriment  to  any  one.  Suffice 
it  to  say  that  all  these  negotiations  and  others  came  to  naught, 
and  it  does  not  api^ear  that  the  city  of  Buffalo  did  anything 
whatever,  during  the  year  allowed  it  under  its  deed,  to  fulfill 
the  covenant  to  give  the  plaintiffs  good  title  and  possession  of 
the  premises  and  every  part  thereof. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiffs,  as 
already  stated,  that  the  evidence  of  all  these  so-called  negotia- 
tions, after  the  delivery  of  the  deed  by  the  city  to  the  plain- 
tiffs on  the  25th  day  of  June,  1900,  is  a  violation  of  the  old 
and  well-settled  principle  of  law  recently  restated  by  this  court. 
In  Lossing  v.  Cushman  (195  N.  Y.  386),  Yann,  J.,  states  at 
page  390  as  follows :  *'  The  evidence  objected  to  did  not  tend 
to  dispel  a  doubt  by  an  explanation  consistent  with  the  terms 
of  the  written  contmct.  It  tended  to  make  a  new  contract. 
Witnesses  were  permitted  to  swear  out  of  the  contract  some- 
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thing  wliich  the  parties  had  written  in  and  to  swear  into  the 
contract  something  wliich  the  parties  liad  not  written  in. 
This,  if  sustained,  would  leave  no  contract  safe,  and  the  most 
prudent  person  could  not  erect  a  barrier  against  misunder- 
standing, forgetful ness  or  perjury."  Also  the  ease  of  Zese  v. 
Latnprecht  (196  N.  Y.  32).  Judge  Chase  states  at  page  37 
as  follows:  "The  value  and  integrity  of  a  written  instrument 
is  largely  dependent  upon  the  fact  that  it  cannot  be  broken 
down  or  modified  by  a  statement  of  alleged  conversations  and 
occurrences  leading  up  to  its  execution.  Where  a  written 
contract  is  clear  in  its  terms  and  purports  to  express  the  entire 
arrangement  of  the  parties  and  to  direct  upon  all  the  ques- 
tions under  consideration  it  conclusively  determines  the  rights 
of  the  parties  and  can  neither  be  contradicted,  varied  nor 
explained.  (Citing  cases.)  »  *  *  The  written  contract 
between  the  parties  now  before  us  provided  for  a  deed  free 
from  all  incumbmnces." 

It  is  further  found  that  on  the  25th  day  of  June,  1907,  and 
immediately  prior  to  the  expiration  of  twelve  months  from 
the  date  of  said  deed  b}'  tlie  city  of  Buffalo  to  plaintiffs,  as 
trustees  as  aforesaid,  tlie  plaintiffs  offered  to  the  mayor  of  the 
city  of  Buffalo  a  deed  of  reconveyance  of  said  premises,  rights, 
privileges,  easements  and  property  rights,  together  with  the 
discharge  of  a  mortgage  that  had  been  placed  upon  said  prem- 
ises in  the  interval ;  and  also  tendered  two  dollars  to  pay  costs 
of  recording  such  discharge,  and  delivered  to  said  mayor  an 
instrument  in  writing  which  is  contained  in  the  findings.  The 
mayor  refused  to  accept  the  deed  of  reconveyance,  the  dis- 
charge of  the  mortgage  and  to  return  the  purchase  price  paid 
by  the  plaintiffs  for  said  premises. 

It  is  further  found  that  on  the  15th  day  of  May,  1907,  the 
plaintiff  trustees  caused  to  be  served  upon  the  mayor  of  the 
city  of  Buffalo  a  letter,  stating  four  distinct  grounds  for  refus- 
ing to  take  title  on  the  approaching  law  day,  among  which 
was  the  existence  of  the  two  tracks  of  the  New  York  Central 
and  Hudson  River  liailroad  Company. 

The  city  of  Buffalo,  in  its  conveyance  to  the  plaintiffs. 


1909.]  pRYOR  V.  City  of  Buffalo.  141 

N.  Y.  Rep.]    Opinion  of  the  Court,  per  Edward  T.  Bartlett,  J. 

agrees,  in  Bubstance,  that  within  one  year  from  date  thereof  it 
will  give  good  title  and  possession  to  the  plaintiffs  to  the 
whole  and  every  part  of  the  premises  in  question,  free  and 
clear  of  liens  and  incnmbrances  of  every  kind,  name  and 
nature,  other  than  those  now  on  such  premises.  The  addi- 
tional details  of  this  covenant  are  unnecessary  to  quote  in  this 
connection.  It  is  to  be  observed,  as  ah*eady  stated,  that  this 
special  covenant  must  be  performed  as  stated,  or  in  default 
thereof  the  city  of  Buffalo  must  accept  from  the  plaintiffs  a 
deed  of  reconveyance  and  repay  to  them  the  purchase  money. 
This  is  not  an  action  where  damages  are  sought  to  be  recov- 
ered. The  plaintiffs  ask  the  restoration  of  the  situation  as  it 
existed  prior  to  the  delivery  of  the  deed  of  the  city  to  them. 

It  is  found  that  the  city  placed  the  |901,000  purchase 
money  in  a  trust  company  as  a  special  fund.  The  city  of 
Buffalo  is  subjected  to  no  particular  hardship  by  being 
required  to  perform  its  covenant.  These  plaintiffs  on  the 
contrary  occupy  a  very  different  position.  They  have  paid 
out  nearly  one  million  of  dollars  and  received  a  eonvej^ance 
of  proi>erty  that  turns  out  upon  subsequent  examination  to  be 
absolutely  useless  for  the  purposes  contemplated  and  found. 

The  question  of  the  rate  of  interest  was  a  matter  of  differ- 
ence in  the  courts  below.  It  will  l>e  recalled  that  the  special 
covenant  in  the  deed  which  provided  for  the  I'eturn  of  the 
purchase  money  in  one  year,  under  certain  circumstances, 
was  to  l)ear  interest  at  the  rate  of  three  ]>er  cent  from  the 
date  of  the  conveyance  to  the  return  of  the  money  at  the 
time  agreed  upon.  The  Special  Term  allowed  interest  at  the 
rate  of  three  \>ev  cent  up  to  the  date  of  the  breach  of  the 
covenant  and  at  four  ))er  cent  thereafter,  stating  that  this  rate 
was  fixed  in  accordance  with  agreement  made  between  a  cer- 
tain trust  company  and  the  treasurer  of  the  city  of  Buffalo. 
The  Appellate  Division  affirmed  the  judgment,  modifying  it 
as  to  interest.  The  order  reads :  "  It  is  hereby  ordered  that 
the  judgment  so  ap])ea1ed  from  be  and  the  same  hereby  is 
modified  by  allowing  plaintiffs  interest  at  the  legal  rate  from 
the  25th  day  of  June,  1907,  the  date  when  the  defendant  city 
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refused  to  allow  repayment  of  the  pnrchase  price  upon  demand, 
and  as  so  modified  affirmed,  with  costs  to  the  plaintiffs.'^ 

It  is  difficalt  to  understand  upon  what  theory  the  Special 
Term  allowed  four  per  cent  in  accordance  with  the  agreement 
made  between  a  trust  company  and  the  treasurer  of  the  city 
of  Buffalo,  the  plaintiffs  not  being  parties  to  this  contract  and 
arrangement;  it  is  a  matter  in  which  they  had  no  concern. 
We  agree  with  the  learned  Appellate  Division  that  interest  at 
the  legal  rate  attaches  from  the  date  of  breach. 

In  Ferris  v.  Hard  (135  N.  Y.  354)  Judge  Peckham  stated 
as  follows  (p.  365) :  "In  the  present  case  the  amount  of  prin- 
cipal was  stated,  and  it  was  agreed  to  be  paid  in  installments 
of  $2,500  in  four  annual  payments,  and  the  sums  remain- 
ing from  time  to  time  unpaid  were  to  bear  interest  at  seven 
per  cent.  This  clearly  meant  that  the  interest  on  the  prin- 
cipal sum,  which,  by  the  terms  of  the  mortgage,  was  not  due, 
was  to  be  at  seven  per  cent.  Thus  the  whole  principal  snm  of 
ten  thousand  dollars  was  to  be  at  an  interest  of  seven  percent 
from  the  time  of  the  execution  of  the  mortgage  until  an  install- 
ment became  due,  and  then  when  the  installment  was  paid  the 
interest  on  the  balance  remaining  unpaid,  but  not  yet  due, 
was  also  to  be  at  the  same  rate.  If  an  installment  were  not 
paid  when  due,  the  contract  was  violated,  and  interest  after  that 
upon  such  installment  could  only  be  recovered  as  damages 
and  at  the  rate  of  interest  authorized  by  law.  {Bentiett  v. 
Bates,  94  N.  Y.  354;  O'Brien  v.  Yomig,  95  N.  Y.  428.)" 

In  Oswego  City  Savings  Bank  v.  Board  of  Education  (70 
App.  Div.  53S)it  was  held  that  the  board  of  education,  having 
refused  to  comply  with  a  demand,  made  after  the  maturity  of 
one  of  the  bonds,  for  payment  of  the  principal  of  such  bond, 
was  liable  for  interest  on  such  bond  from  the  time  of  such 
demand  and  refusal,  computed  at  the  statutory  rate  and  not 
at  the  rate  fixed  by  the  bond.  This  case  was  affirmed  in  174 
N.  Y.  515,  without  opinion.  (See,  also,  Lawrence  v.  Orout^ 
121  App.  Div.  701.) 

In  Van  Rensselaer  v.  Jewett  (2  N.  Y.  135)  it  was  held 
that  where  a  debtor  is   in   default   for  not  paying  money, 
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delivering  property  or  rendering  services,  in  pursuance  of 
his  contract,  lie  is  cliargeable  witli  interest  from  the  time 
of  default  on  tlie  specified  amount  of  money,  or  tlie  value 
of  the  property  or  services  at  the  time  they  shonld  liave 
been  paid  or  rendered.  (See,  also,  Adams  v.  Ft.  Plain 
Bank,  36  X.  Y.  255;  BUtn  v.  Mayer,  189  N.  Y.  153,  156, 
157,  on  tlie  general  principle  involved.) 

It  seems  to  be  the  general  rnle  of  law  that  the  rate  of  inter- 
est is  fixed  by  the  contract  to  pay  money  up  to  the  time  of 
default,  but  after  breach  the  rate  of  interest  is  determined, 
not  by  the  contract,  but  by  statute. 

It  was  held  by  this  court  that  where  trustees  were  to  per- 
form certain  services  in  the  premises  and  be  reimbui*sed,  that 
interest  would  l)e  allowed  on  amounts  due  them  in  the  exer- 
cise of  a  sound  discretion.  (  Woerz  v.  Schuinacher,  161  N.  Y. 
530,  537.) 

It  seems  clear  that  the  determination  of  this  case,  having 
its  origin  in  a  court  of  equity,  requires  that  the  money  which 
was  adjudged  to  be  due  the  plaintiffs  on  the  25th  day  of  June, 
1907,  should  draw  interest  at  the  legal  rate. 

The  judgment,  as  modified  by  the  Appellate  Division, 
should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Willard  BARTLErr,  Hiscock  and 
Chase,  J  J.,  concur;  Haight,  J.,  not  voting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
WiLUAM  A.  RiNOE,  Respondent. 

XTndertakerB  —  confltitutional  law  —  unconBtitutionality  of  statute 
(L.  1005,  ch.  572,  g  6a)  requiring  that  personB  engaged  in  the 
business  of  undertaking  shall  be  licensed. 

Power  and  authority  exist  in  the  legislature  to  license  and  regulate  certain 
vocations,  but  such  power  and  authority  are  dependent  upon  a  reason- 
able necessity  for  its  exercise  to  protect  the  health,  morals  or  general 
welfare  of  the  state 
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A  statute  passed  pursunnt  to  the  police  power  should  be  reasonable,  and 
its  real  purpose  must  be  to  protect  the  public  health,  morals  and  general 
welfare.  A  statute  cannot,  under  the  guise  of  the  police  |K>wer,  but 
really  to  affect  some  purpose  not  within  such  power,  arbitrarily  inter- 
fere with  a  person  or  a  property  right. 

The  care  of  dead  human  bodies  and  the  disposition  of  them  by  burial  or 
otherwise  is  so  closely  related  to  the  health  and  general  welfare  of  a 
community  that  the  business  of  caring  for  and  disposing  of  such  bodies 
may  be  regulated  by  license  and  special  regulations  under  the  general 
police  authority  of  the  state,  and  the  legislature  can  properly  determine 
that  undertakers  shall  be  subject  thereto,  and  may  pass  a  statute  for 
that  purpose. 

Station  6a  of  chapter  572  of  the  Laws  of  1005  (now  section 295  of  the  Pub 
lie  Health  Law)  is  an  unnecessary  and  unwarrantable  interference  with 
constitutional  rights  so  far  as  it  provides  that  '*a  person  not  already 
engaged  in  the  business  of  undertaking  shall  not  engage  in  such  business 
lunless  he  shall  have  been  duly  licensed  as  an  embalmer  and  shall  have 
been  employed  as  an  assistant  to  a  licensed  undertaker  continuously 
for  a  period  of  at  least  three  years,"  and  requires  such  person  to  "  make 
an  application  to  the  said  board  of  embalmers*  examiners  for  a  license  to 
engage  in  the  business  of  undertaking.*'  And  in  so  far  as  it  further  pro- 
vides that,  "  If  a  firm  or  corporation  shall  desire  to  engage  in  the  busi- 
ness or  practice  of  undertaking,  each  member  of  the  firm  or  the  man- 
ager of  etich  place  of  business  conducted  by  the  corporation  shall  be  a 
licensed  undertaker." 

People  V.  Binge,  125  App.  Div.  592,  affirmed. 

(Argued  December  2,  1909;  decided  January  4,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  24,  1908,  which  reversed  a  judgment  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  convicting  the 
defendant  of  the  crime  of  carrying  on  the  business  of  an 
undertaker  without  a  license  in  contravention  of  chapter  572 
of  the  Laws  of  1905. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  F.  Clarke^  District  Attorney  {Peter  P.  Smith  of 
counsel),  for  appellant.  The  statute  under  which  the  defend- 
ant was  prosecuted  is  not  unconstitutional,  but  on  the  con- 
trary it  easily  comes  within  the  scope  |)ermitted  by  the  police 
power.     {People  v.  Beattie^^^  App.  Div.  383;  Coram,  v. 
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AlgeVj  7  Cush.  63 ;  People  ex  reL  Neohaincua  v.  Warden^ 
efc.,  144  N.  Y.  529 ;  People  v.  Oillson,  109  N.  Y.  889 ;  Mat- 
ter ofjaoobsj  98  N.  Y.  98;  Vil.  of  Garthage  v.  Frederick j 
122  N.  Y.  268.) 

Williafn  JL  Kinnear^  for  New  York  State  Undertakers' 
Association,  intervening. 

Leopold  Leo  and  Robert  P,  Orr  for  i^espondent.  The  stat- 
ute, with  an  offeiise  against  which  respondent  is  charged,  vio- 
lates both  the  Federal  and  State  Constitutions.  {People  v. 
Beattie,  96  A  pp.  Div.  383 ;  Lochner  v.  li'ew  York,  198  U.  S. 
45 ;  Matter  of  Jacobs^  98  N.  Y.  98 ;  Bessette  v.  People,  193 
III.  334;  Matter  of  Auhry,  78  Pac.  Rep.  900;  Wyeth  v. 
Thomas,  86  N.  E.  Rep.  925  ;*  Sohnaier  v.  N.  H.  cfe  /.  Co,, 
182  N.  Y.  83.) 

Chase,  J.  The  defendant  was  brought  before  the  Court  of 
Special  Sessions,  second  division,  city  of  New  York,  upon  an 
information  charging  him  with  the  crime  of  violating  chapter 
572,  of  the  Laws  of  1905,  committed  as  follows:  ^^The  said 
William  Binge  on  the  2nd  day  of  September,  1907,  at  the 
borough  of  Brooklyn  of  the  city  of  New  York,  in  the  county 
of  Kings,  did  unlawfully,  willfully  and  knowingly  engage  in 
and  carry  on  the  business  of  an  undertaker  at  the  premises 
No.  459  7th  avenue,  without  first  having  obtained  a  license  to 
carry  on  said  business  as  required  by  law."  lie  was  tried 
before  said  court  and  dniy  found  guilty  of  the  crime  as  charged 
in  the  information  and  judgment  of  conviction  was  entered 
against  him. 

An  appeal  was  taken  from  said  judgment  to  the  Appellate 
Division,  where  the  judgment  of  conviction  was  reversed. 
The  order  of  reversal  states  that  it  is  granted  "  for  errors  of 
law  and  not  for  errors  or  questions  of  fact  or  as  a  matter  of 
discretion."  This  appeal  is  taken  from  such  order  of  reversal. 
The  only  question  presented  for  our  consideration  is  the  con- 
stitutionality of  that  part  of  section  6a  of  chapter  572  of  the 
Laws  of  1905  (now  section  295  of  the  Public  Health  Law), 
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which  required  the  defendant  to  obtain  a  license  as  therein 
provided  before  engaging  in  the  business  of  undertaking. 

The  act  of  1905,  so  far  as  material,  is  as  follows  :  "  From 
and  after  the  passage  of  this  act,  (May  19, 1905)  a  person  not 
already  engaged  in  the  business  of  undertaking  shall  not 
engage  in  such  business  unless  he  shall  have  been  duly 
licensed  as  an  cnibalnier  and  shall  have  been  employed  as  an 
assistant  to  a  licensed  undertaker  continuously  for  a  period  of 
at  least  three  years.  Such  person  shall  make  an  application 
to  the  said  board  of  embalmers'  examiners  for  a  license  to 
engage  in  the  business  of  undertaking.  *  *  *  If  a  firm 
or  corporation  shall  desire  to  engage  in  the  business  or  prac- 
tice of  undertaking,  each  member  of  the  firm  or  the  manager 
of  each  place  of  business  conducted  by  the  corporation  shall 
be  a  licensed  undertaker    *     *     *." 

The  care  of  dead  human  bodies,  and  the  burial  or  other 
disposition  of  them,  together  with  the  conduct  of  the  funeral 
and  burial  services,  has  for  a  great  length  of  time  constituted 
a  well-known  vocation,  and  a  person  who  engages  in  such 
vocation  is  commonly  known  as  an  undertaker.  Any  person 
may  freely  engage  in  such  vocation  unless  prevented  by  some 
statute  constitutionally  enacted. 

The  fourteenth  amendment  of  the  Federal  Constitution 
provides  that  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  law. 

The  State  Constitution  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
law  (article  1,  section  6)  nor  of  the  rights  or  privileges  secured 
by  any  citizen  thereof  unless  by  the  law  of  the  land  or  the 
judgment  of  his  peers.     (Article  1,  section  1.) 

Power  and  authority  exist,  however,  in  the  legislature  to 
license  and  regulate  certain  vocations  notwithstanding  the 
provisions  of  the  Federal  and  State  Constitutions,  but  such 
power  and  authority  are  dei)endent  upon  a  reasonable  neces- 
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sity  for  its  exercise  to  protect  the  liealth,  morals,  or  general 
welfare  of  the  state. 

The  care  of  dead  liiiman  bodies  and  tlie  disposition  of  them 
by  burial  or  otherwise  is  so  closely  related  to  the  health  and 
geneml  welfare  of  a  community  that  the  business  of  caring  for 
and  disposing  of  such  bodies  may  be  regulated  by  license  and 
special  regulations  under  the  general  police  power  of  the  state. 

The  danger  that  may  arise  from  the  body  of  a  person  who 
has  died  from  some  infectious,  contagious  and  communicable 
disease  or  otherwise  is  to  some  extent  obviated  by  the  sani- 
tary regulations  of  local  boards  of  health ;  but  regulations 
relating  to  the  transportation  of  dead  bodies,  permits  for 
burials  in  the  locality  where  the  person  has  died  and  in  the 
compilation  of  vital  statistics  are  quite  inadequate  to  protect 
the  health  and  general  welfare  of  a  community,  unless  the 
person  who  comes  into  immediate  contact  with  the  dead  body 
and  upon  whose  care  and  skill  the  public  are  principally 
dependent  in  preventing  the  spread  of  infection  or  contagion 
and  protecting  the  health,  good  order  and  general  welfare  of 
a  community,  is  selected  with  special  reference  to  his  skill, 
knowledge  and  experience. 

The  opportunity  which  undertakers  frequently  have  to  aid 
in  covering  up  or  uncovering  the  evidences  of  crime,  also  con- 
stitutes a  reason  why  they  should  be  selected  with  reference 
to  their  character  and  integrity. 

The  statute  requiring  that  embalmers  must  be  licensed  does 
not  exhaust  the  power  of  the  state  in  exercising  its  police 
power  in  connection  with  the  disposition  of  dead  human 
bodies.  Embalming  of  dead  bodies  is  done  for  reasons  hav- 
ing special  refereiiee  to  their  preservation.  The  principal 
reasons  for  licensing  embalmers  and  regulating  the  practice 
of  embalming  is  apparent  in  the  statute  which  requires 
embalmers  to  apply  certain  tests,  as  directed,  to  determine 
whether  life  is  extinct  before  injecting  any  fluid  into  a  body, 
and  to  observe  the  sanitary  precautions  necessary  in  connection 
with  the  special  work  of  embalming.  Tliere  is  no  general 
statutory  provision  requiring  that  a  dead  human  body  shall 
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be  embalmed,  and  it  is  a  matter  of  common  knowledge  that 
all  dead  human  bodies  are  not  embalmed.  It  is  not  the  state 
or  local  boards  of  health  that  usually  come  into  personal 
contact  with  dead  bodies.  The  work  of  tlie  embalmer,  in 
many  instances,  where  the  time  for  the  burial  or  other  dispo- 
position  of  the  body  is  postponed  or  it  is  to  be  transiK)rted 
from  one  town  to  another,  is  important,  but  the  duties  of 
boards  of  health  and  of  embalmers  are  not  necessarily  suiiicient 
to  fully  protect  the  public  interests.  The  work  of  the  under- 
taker commences  when  the  work  of  the  physician  ends,  and 
continues,  notwithstanding  the  work  of  the  embalmer,  until 
the  linal  disposition  of  the  body.  It  is  to  the  undertaker  that 
the  public  must  principally  lo^k  for  the  enforcement  of 
sanitary  rules  and  regulations. 

The  legislature  can  properly  determine  that  undertakers 
bear  such  a  relation  to  the  public  health  and  welfare  that  they 
should  be  subject  to  regulation  and  license.  Such  authority 
and  iK)wer  has  been  quite  generally  recognized,  and  statutes 
prohibiting  persons  from  engaging  in  the  business  of  under- 
taking except  as  provided  thereby  have  been  enacted  and  are 
now  in  force  in  a  majority  of  the  states  of  the  Union.  As 
early  as  1866  the  Supreme  Judicial  Court  of  Massachusetts 
in  Covimomoealth  v.  Gooilrich  (13  Allen,  546),  in  considering 
the  question  of  "interments"  and  the  licensing  of  under- 
takers, said  :  "  That  this  necessary  duty  shall  be  performed, 
especially  when  undertaken  for  hire,  by  suitable  and  trust- 
worthy persons,  and  that  the  moving  of  dead  bodies  through 
the  public  streets  of  a  city  shall  be  conducted  with  decency 
and  safety,  are  obviously  matters  proper  for  municipal  regu- 
lation, and  which,  as  well  as  the  mode  of  burial,  may  concern 
the  public  health  to  no  slight  extent." 

It  further  said  :  "  Nor  does  there  seem  to  us  to  be  anything 
unreasonable  in  the  regulation  which  prohibits  any  person, 
unless  appointed  as  an  undertaker,  or  otherwise  authorized  by 
the  board  of  health,  from  moving  from  any  house  or  other 
place  in  the  city  to  any  place  of  burial,  the  body  of  any  deceased 
person." 
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A  recent  case  in  that  state  has  reaffirmed  the  authority  to 
prohibit  pei*6on8  from  engaging  in  tlie  basiness  of  under- 
taking unless  they  are  licensed  in  conformity  with  the  stat- 
utes of  the  state.  (  Wyeth  v.  Bd,  of  Health,  200  Mass.  474 ; 
86  N.  E.  Rep.  925.) 

A  statnte  passed  pursuant  to  the  police  power  should  be 
reasonable.  Its  real  purpose  must  be  to  protect  the  public 
healtl),  morals  or  general  welfare.  A  statnte  cannot,  under 
the  guise  of  the  police  power,  but  really  to  affect  some  pur- 
pose not  within  such  power,  arbitrarily  interfere  with  a  person 
or  a  property  right.  The  statute  under  consideration  unneces- 
sarily interferes  in  several  particulars  with  that  liberty  of 
pei-son  and  property  guaranteed  by  the  Constitution. 

The  work  of  an  embalmer  and  that  of  an  undertaker  can, 
in  most  instances  in  the  interests  of  economy  and  that  orderly 
procedure  desirable  in  the  performance  of  such  work,  be  done 
by  the  same  person,  but  the  public  health  does  not  require 
that  an  embalmer  be  an  undertaker,  or  that  an  undertaker  be 
an  embalmer.  The  business  of  undertaking  has  been  carried 
on  for  generations,  particularly  in  the  rural  districts,  by  per- 
sons not  holding  embalmers*  licenses  and  who  have  no  special 
knowledge  of  the  work  of  embahncrs.  There  is  nothing  that 
occurs  tons,  or  that  has  been  called  to  onr attention,  to  indicate 
any  danger  to  public  health  in  permitting  a  person  otherwise 
qualified  to  carry  on  the  business  of  undertaking  solely  because 
he  is  not  a  licensed  embalmer.  In  the  case  of  Wyeth  v.  Bd, 
of  Health  (fiuprd)  a  mandamus  was  obtained  by  the  petitioner 
against  the  defendants  who  constituted  the  board  of  health  of 
the  city  of  Cambridge  to  compel  them  to  grant  him  a  license 
as  an  undertaker.  A  license  had  been  denied  the  petitioner 
because  the  regulations  in  regard  to  licensing  undertakers 
prescribe  that  a  license  shall  not  be  granted  to  a  person  not  a 
licensed  embalmer  and  the  petitioner  was  not  a  licensed 
embalmer.  It  was  held  that  the  refusal  to  grant  the  peti- 
tioner a  license  as  an  undertaker  solely  for  the  reason  that  he 
was  not  licensed  as  an  embalmer  was  unwarranted,  improper 
and  Ulegal.    In  the  opinion  the  court  say :  ^^  No  argument 
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has  been  addressed  to  us  to  show  that  the  general  embahxiing 
of  dead  bodies  is  necessary  for  the  preservation  of  the  public 
health,  and  we  know  of  no  facts  that  indicate  such  a  neces- 
sity. Except  in  tliose  cases  wliere  enibahning  is  desired  for 
a  special  reason,  we  know  of  nothing  connected  with  the 
duties  of  an  undertaker  that  calls  for  the  work  of  a  licensed 
embahner.  When  such  work  is  desired,  a  proper  person  can  be 
procured  to  perforin  it.  In  cases  generally  it  is  not  an  essential 
part  of  the  duties  of  an  undertaker,  and  it  has  no  relation  to 
the  public  health." 

The  court  also  say:  "We  consider  this  action  without 
foundation  in  law  or  reason  and  in  violation  of  the  constitu- 
tional rights  of  our  citizens." 

The  act  under  consideration  also  provides  that  no  person 
shall  be  Hcensed  as  an  undertaker  unless  he  has  been  employed 
as  an  assistant  to  a  licensed  undertaker  continuously  for  a 
period  of  at  least  three  years.  We  will  assume  that  the  stat- 
ute should  be  construed  to  mean  that  if  a  person  serve  con- 
tinuously for  three  years  as  an  assistant  to  a  licensed  under- 
taker either  before  or  after  the  undertaker  obtained  his  license 
that  such  service  would  be  sufficient  compliance  with  the  statute. 

Where  a  statute  admits  of  two  constructions,  one  of  which 
will  make  the  act  in  violation  of  the  Constitution  and  by  the 
other  of  which  the  act  can  be  sustained  as  a  proper  exercise 
of  legislative  power,  that  construction  should  be  given  which 
assumes  that  the  legislature  was  mindful  of  its  constitutional 
limitations,  and  passed  a  constitutional,  and  not  an  unconsti- 
tutional act.  {People  ex  rel,  Necliamcxis  v.  Warden^  eic,^  144 
N.  Y.  529 ;  People  v.  Lochmr,  177  N.  Y.  145.) 

The  trouble  with  this  statute,  however,  is  not  wholly 
obviated  by  holding  that  it  does  not  require  three  years'  con- 
tinuous service  by  an  assistant  after  the  license  to  the  under- 
taker was  actually  granted.  Ti»e  provisions  of  the  statute 
requiring  that  the  service  \i\\!i^\.h^  contiwions  and  arbitrarily 
prohibiting  the  issuing  of  a  license  to  a  person  to  engage  in 
the  business  of  undertaking  unless  such  person  has  been  an 
assistant  to  a  licensed  undertaker  for  the  time  therein  speci- 
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fied  Tinnecessarily  interferes  with  tlie  common-law  right  to 
engage  in  a  lawf nl  business.  It  makes  a  particular  form  of 
acquiring  skill  and  knowledge  essential  and  forfeits  tlie  right 
to  count  the  time  so  engaged  in  tliat  particular  education  at  each 
time  when  there  is  a  break  in  tlie  continuity  of  the  service. 

This  court,  in  Schnmer  v.  Navarre  Hotel  tj&  Importa- 
tion Co,  (182  N.  Y.  83)  in  construing  that  part  of  chapter 
803  of  the  Laws  of  1896  providing  that  it  shall  not  be  law- 
ful for  a  copartnership  in  the  city  of  New  York  to  engage  in 
the  business  of  employing  or  master  plumber  unless  each  and 
every  member  thereof  shall  have  been  registered  after  exami- 
nation and  certification  by  an  examining  board  of  plumbers, 
held,  that  so  far  as  it  prohibits  the  right  to  form  a  partner- 
ship for  the  purpose  of  carrying  on  the  lawful  business 
of  employing  or  master  plumber  unless  each  partner  is  so 
registered  it  is  unconstitutional. 

The  provisions  of  the  act  under  consideration,  so  far  as  they 
prohibit  a  iirm  from  engaging  in  the  business  or  practice  of 
undertaking  unless  each  member  of  the  firm  is  a  licensed 
undertaker,  are  clearly  unconstitutional  within  the  reasoning  of 
the  Schnaier  case. 

We  cannot  refrain  from  the  thought  that  the  act  in  ques- 
tion was  conceived  and  promulgated  in  the  interests  of  those 
then  engaged  in  the  undertaking  business  and  that  the  rela- 
tion which  the  business  bears  to  the  general  health,  morals 
and  welfare  of  the  state  had  much  less  influence  upon  its 
originators  than  the  prospective  monopoly  that  could  be 
exercised  with  the  aid  of  its  provisions. 

We  sustain  the  authority  of  the  legislature  to  pass  a  statute 
to  license  and- regulate  th^  business  of  undertakers  to  protect 
the  health,  morals  and  general  welfare  of  the  state,  but  hold  that 
the  statute  in  question,  so  far  as  considered  by  us,  is  an  unneces- 
sary and  unwarrantable  interference  with  constitutional  rights. 

The  order  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
WiLLARD  Bartlett  and  Hiscock,  J  J.,  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

Carlo  (tiro,  Api>ellant. 

Murder  —  Indictment  of  two  defendants  for  murder  committed  by 
one  of  them  while  they  were  eng^aged  in  burglary  —  sufficiency 
of  evidence  to  sustain  a  verdict  convicting  one  of  the  defendants 
—  confession  —  evidence  in  proof  thereof! 

Defendant  and  another  broke  into  a  dwelling  lioiise  for  the  purpose  of 
robbing  it.  While  engaged,  one  in  robbing,  the  other  in  watching,  tliey 
were  discovered  and  a  struggle  ensued  during  which  several  shots  were 
fired  by  defendant  and  his  confederate,  one  of  which  killed  an  occupant 
of  the  room  where  the  defendant  was  first  seen.  Held,  that  defendant 
and  his  confederate  were  conspirators  engaged  in  the  commission  of  a 
felony,  that  they  were  engaged  in  a  common  ciime  and  the  homicide 
w*as  within  the  common  purpose.  Both  were  prinoiimls  throughout  and 
wliat  one  did  both  did  in  the  eye  of  the  law.  ]  f  either  fired  the  shot 
that  resulted  fatally  both  are  equally  guilty  of  murder  in  the  first 
degree,  and  upon  the  facts  the  ventict  of  guilty  is  well  supported  by 
the  evidence. 

The  rules  governing  the  admission  of  primary  and  secondary  evidence  to 
establish  a  contract  have  no  application  to  the  confession  of  a  crime. 
When  a  contract  in  writing  is  made  there  is  a  meeting  of  minds  and 
the  written  words  are  conclusively  presumed  to  embrace  the  final 
agreement,  to  the  exclusion  of  all  that  was  said  before.  In  making  a 
confession,  however,  there  is  no  meeting  of  minds  and  all  that  the 
accused  voluntarily  wrote,  or  said,  or  signed,  which  is  material  to  the 
charge,  is  competent  against  him,  because  it  is  his  own  admission  and 
against  his  own  interest.  If  there  is  any  exception  to  this  general 
statement  it  is  where  a  confession  is  made  upon  a  hearing  before  a 
magistrate,  who  reduces  it  to  writing  and  makes  it  a  part  of  his  return 
pursuant  to  the  command  of  the  statute. 

A  confession  was  made  by  defendant  after  he  had  been  warned  that  it 
might  be  used  against  him,  the  substance  of  which  was  taken  down  in 
writing,  read  over  to  defendant,  who  stated  that  it  was  true,  and  it  was 
signed  by  him.  This  paper  was  read  in  evidence.  A  person  present 
was  also  allowed  to  testify  as  to  part  of  the  statement  made  by  defend- 
ant.   Held,  that  the  oral  and  written  confessions  were  both  competent 

(Argued  December  16,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
October  8, 1909,  at  a  Trial  Term  for  the  county  of  Kings,  upon 
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a  verdict  convicting  the  defendant  of  the  crime  of  mnrder  in 
the  first  degi-ee. 

The  indictment  contains  two  connts,  each  cliarging  the 
defendant  Carlo  Giro  and  one  Frank  Schleinian,  jointly,  with 
tlie  crime  of  murder  in  tlie  iirst  degree.  The  first  count 
alleges  the  killing  of  Sophie  L.  Btaber  by  tliem  while  they 
were  engaged  in  committing  a  felony,  to  wit,  the  crime  of 
burglary.  The  second  count  sets  forth  the  crime  in  the  com- 
mon-law form  with  reference  to  the  same  person  and  at  the 
same  time  and  place.  During  the  trial  of  the  defendant  Giro, 
which  is  now  before  the  court  for  review,  the  district  attorney 
when  requested  to  elect  on  which  count  he  intended  to  pro- 
ceed, announced  that  he  chose  the  first,  relating  to  homicide 
while  engaged  in  the  commission  of  a  felony. 

The  homicide  occurred  on  the  8th  of  July,  1909,  the  indict- 
ment was  tiled  on  the  twelfth  of  the  same  month,  the  trial 
was  commenced  on  the  fifth  of  October  following,  and  the 
next  day  a  verdict  of  guilty  of  murder  in  the  first  degree  was 
rendered.  Judgment  of  death  was  pronounced  on  the  eighth 
of  October  and  the  appeal  therefrom  was  argued  on  the  16th  of 
December,  1909. 

The  further  material  facts  are  stated  in  the  opinion. 

Ilecior  McG.  Curren  and  Otto  G.  Foelker  for  appellant. 
The  verdict  was  against  the  weight  of  evidence  and  justice 
requii-es  that  a  new  trial  be  granted.  {People  v.  Place^  157 
N.  Y.  594;  People  v.  Harris,  136  N.  Y.  453.)  The  conver- 
sation between  Giro  and  Schleiman,  in  which  they  l)oth  made 
admissions  adverse  to  themselves,  was  elicited  from  then  under 
duress.  {People  v.  Ketuiedij^  159  N.  Y.  346;  People  v. 
McCallum^  103  N.  Y.  588;  People  v.  Quinriy  123  App.  Div. 
682;  People  v.  Cliapleafiy  Vn  N.  Y.  266.)  The  assistant 
district  attorney's  narrative  of  Giro's  confession  should  have 
been  excluded  as  it  was  secondary  evidence.  {People  v.  Corey ^ 
148  N.  Y.  476.) 

John  1*\  Clarke^  District  Atto7meyy  for  resi>ondent,  The 
defendant's  confession  was  voluntary  and  properly  admitted 
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in  evidence.  {People  v.  lia^idazzio^  194  X.  Y.  148 ;  People 
V.  Meyersy  162  N.  Y.  357.)  Tliere  is  abundant  evidence,  both 
direct  and  circumstantial,  corroborating  the  defendant's  con- 
fession. {People  V.  Braschy  193  N.  Y.  46.)  The  law  appli- 
cable to  this  case  was  properly  stated  to  the  jury.  (Wharton 
on  Homicide  [3d  ed.],  §§  418, 421, 428, 430 ;  liuloff  v.  People, 
45  N.  Y.  213 ;  Cox  v.  PeopUy  80  N.  Y.  500 ;  Dolan  v.  People, 
64  N.  Y.  485 ;  PeopU  v.  Greenwald,  115  N.  Y.  520 ;  PeopU 
V.  Flanagan,  174  N.  Y.  356.) 

Vann,  J.  On  the  7th  of  July,  1909,  George  Staber  was 
living  with  his  wife  and  children  at  No.  455  East  18th  street, 
in  Flatbush,  a  suburb  of  Brooklyn.  His  family  consisted  of 
himself,  then  62  years  of  age,  his  wife,  Sophie  L.  Staber, 
agced  59,  his  son  Edward,  a  young  man  of  24,  and  two  daugb- 
tera,  whose  ages  do  not  appear.  They  all  retired  at  about 
eleven  o'clock,  after  locking  up  securely  in  the  usual  way. 
Mr.  and  Mrs.  Staber  and  Edward  slept  on  the  second  floor, 
and  the  daughters  on  the  third.  The  second  floor  consisted 
of  a  chamber,  three  bedrooms,  a  bathroom  and  a  hall  four 
feet  wide,  with  stairways  leading  tliercfrom  to  the  first  and 
third  floors.  The  rear  bedroom,  at  the  end  of  the  hall,  was 
occupied  by  Edward,  while  his  father  and  mother  slept  in  the 
next  room,  which  was  separated  from  tlie  bathroom  by  a  par- 
tition six  or  eight  inches  thick.  All  these  room«  opened  into 
the  hall,  and  the  doors  were  all  open  on  the  occasion  in  ques- 
tion. The  stairway  leading  from  the  hall  to  the  floor  below 
was  nearly  but  not  quite  opposite  the  door  opening  from  the 
hall  into  the  room  of  Mr.  and  Mrs.  Stal>er. 

According  to  the  testimony  of  Mr.  Staber,  he  was  awakened 
at  about  three  o'clock  in  the  morning  and  felt  that  some  one 
was  in  his  room.  As  he  called  out,  "  Who  is  there  ? "  he  saw 
two  men,  one  of  whom,  the  defendant  Giro,  sprang  to  his 
bedside, flashed  an  electric  light  in  his  face,  and  holding  a  revol- 
ver at  his  head,  said,  "Keep  quiet.  We  want  your  money." 
At  this  time,  the  other  man,  the  defendant  Schleiman,  was 
ransacking  the  drawers  uf  a  bureau  which  stood  against  the 
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wall  near  the  foot  of  the  bed.  Mrs.  Staber  slept  on  the  side 
of  the  bed  next  to  the  door  and  Giro,  as  he  covered  Mr.  Sta- 
ber with  his  revolver,  stood  at  the  bedside  leaning  over  her. 
Schleiinan  kept  on  working  at  the  dmwers,  and  letsoinetliing 
fall  which  nmde  a  noise,  when  Mande,  one  of  the  danghtere, 
who  slept  on  tlie  floor  above,  called  out,  "  Father,  what  is  the 
matter?"  Mr.  Staber,  witli  the  revolver  at  his  head,  dared 
not  answer,  bnt  he  coughed,  when  Giro  in  a  threatening  inan- 
ner  told  him  to  hush.  The  daughter  continued  her  outcry 
and  soon  Edward  shouted,  "  Maude,  I  am  coming."  At  that 
instant  Giro  jumped  away  from  the  bed  and  rushed  through 
the  door  into  tlic  hall  and  Mr.  Staber  heard  a  scuflie  in  the 
direction  of  the  bathroom  followed  by  two  shots.  He  also 
heard  the  voices  of  two  men  and  recognized  the  voice  of  his 
son  as  one  of  the  men  engaged  in  a  stmggle  in  the  bath- 
room. Schleiman,  who  in  the  meantime  had  left  the  bureau 
and  had  gone  to  a  closet  in  the  corner  diagonally  opposite  the 
door  of  the  bedroom,  when  the  two  shots  were  tired,  turned 
and  shot  across  the  bed  toward  the  door  and  innnediately  ran 
ont  of  the  room.  Mr.  and  Mrs.  Staber  were  still  lying  in  bed 
unharmed  by  the  three  shots  which  thus  far  had  been  flred, 
and  as  Schleiman  left  their  bedroom  Mr.  Staber  rushed  to  the 
back  window  and  called  for  help.  As  he  did  so  he  heard  his 
wife  say,  "  Oh  !  Eddie,"  referring  to  her  brave  son  who  was 
fighting  next  door  in  defense  of  the  family,  and  as  he  turned 
around  he  saw  her  jumping  from  the  bed  and  heard  the  scuf- 
fle still  going  on  in  the  bathroom.  At  once  two  shots  were 
fired  in  quick  succession  from  the  hall  into  the  bedroom  and 
Mrs.  Staber  fell  with  her  head  against  the  bureau  and  her 
feet  from  twelve  to  fifteen  inches  inside  of  the  door.  She 
neither  spoke  nor  moved  but  died  almost  instantly.  When 
these  shots,  the  fourth  and  fifth,  were  fired  the  struggle  was 
still  going  on  in  the  bathroom.  After  his  wife  fell  Mr.  Staber 
heard  two  or  three  shots  ring  ont  in  the  hall. 

According  to  the  story  of  Edward,  the  son,  he  was  awak- 
ened at  about  three  o'clock  by  hearing  his  sister  cry,  "  Help, 
police,  murder."     He  jumped  out  of  bed  and  ran  to  the  door, 
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when  an  electric  light  was  flashed  in  his  eyes  which  ahnoet 
blinded  him,  but  he  tried  to  catcli  hold  of  sometliing  aiul 
caught  a  man  around  the  neck.  The  man  lield  a  flashlight  in 
his  right  hand  and  fired  a  revolver  from  liis  left,  the  bullet 
passing  through  tlie  pajamas  of  Edward  and  stopping  in  the 
bedclothes  of  his  bed.  The  shot  set  his  pajamas  on  fire,  but  he 
tore  them  from  his  1>ack,  and,  grappling  with  the  man,  turned 
him  around,  when  he  shot  again,  the  bullet  landing  in  the  door 
jamb.  Edward  shoved  the  man  into  the  bathroom  and  threw 
him  down  so  that  he  fell  on  his  left  knee  and  left  hand,  and 
in  doing  so  dropped  the  revolver.  Edward  grabbed  it,  and 
there  was  a  struggle  for  its  possession,  but  he  kept  it,  and, 
seeing  a  flash  in  the  hall,  flred  at  the  flash.  The  man  then 
l)ent  down  and  ran  from  the  bathroom.  Edward  followed 
him  out,  and  hearing  a  noise  as  of  some  one  falling  on  the 
stairway  leading  to  tlie  fli*st  floor,  leaned  over  the  bannister 
and  flred  down  into  the  darkness  in  the  direction  of  the  noise. 
He  then  heard  his  father  say,  "  Mother  is  shot,"  and  at  once 
went  to  his  mother's  room,  whei'e  he  found  her  dying.  The 
man  whom  he  had  been  struggling  with  in  the  bathroom  was 
the  defendant  Giro,  and  the  defendant  Schleiman,  when 
arrested  a  few  hours  later,  had  two  bullets  in  his  body. 

The  surgeon  who  made  the  autopsy  found  that  a  bullet  had 
entered  the  right  shoulder  of  Mrs.  Staber,  and,  passing 
through  lx>th  lungs,  had  lodged  under  the  left  shoulder  blade. 
There  were  Ave  powder  grains  within  an  area  of  thi*ee  inches 
about  the  hole  where  the  bullet  entered.  The  doctor  testified 
that  Mrs.  Staber  was  in  normal  health  and  that  the  wound 
would  have  caused  death  in  one  or  two  minutes. 

Both  defendants  were  arrested  within  a  few  hours  after 
the  homicide,  Giro  at  No.  875  Utica  avenue,  in  the  outskirts 
of  Brooklyn,  and  Schleiman,  where  he  was  lying  in  some 
bushes  about  150  feet  from  said  avenue.  A  bag  containing  a 
pocketbook  and  a  pair  of  eye  glasses  belonging  to  Mrs. 
Staber,  which  were  kept  in  the  bureau  that  was  ransacked, 
were  found  buried  under  a  light  covering  of  earth  about 
twenty-five  feet  from  the  spot  where  Schleiman  was  arrested. 
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He  had  a  fresh  bullet  woiiud  in  his  left  leg  and  another  in  his 
right  ann. 

It  was  conclusively  proved  that  tlie  Staber  house  had  been 
forcibly  entered  by  breaking  through  the  cellar  door,  appar- 
ently with  a  jiuimy,  found  on  the  spot,  which  fitted  fresh 
marks  on  the  door  and  also  on  a  window,  tlirough  which  an 
entry  had  been  attempted.  The  door  and  window  were  intact 
the  night  before.  Blood  was  found  in  tlie  vestibule  leading 
from  the  first  floor  of  tlie  house  to  the  kitchen,  which  was  not 
there  when  the  family  retired  that  night.  The  defendants 
liad  flashlights  as  well  as  rubber  bulbs,  filled  with  ammonia, 
which  could  be  squirted  into  the  face  for  the  purpose  of 
blinding  and  strangling  with  its  fumes.  The  revolver,  a  five- 
ahooter,  which  Edward  took  from  Giro  during  their  struggle, 
when  examined  after  the  tragedy,  was  found  to  hold  one 
loaded  shell  and  four  that  had  been  tired.  The  other  revolver 
was  not  found. 

The  Penal  Code  provides  that  the  killing  of  a  human 
being,  unless  it  is  excusable  or  justifiable,  is  murder  in  the  first 
degree  when  committed  in  any  of  several  ways,  and  among 
them  ^^  Without  a  design  to  effect  death,  by  a  person  engaged  in 
the  commission  of,  or  in  an  attempt  to  commit  a  felony,  eitiier 
upon  or  affecting  the  person  killed  or  otherwise."     (§  183.) 

The  evidence  warranted  the  jury  in  finding,  and  they  are 
presumed  to  have  found,  that  Giro  and  Schleiman  were  con- 
spirators, engagpd  in  the  commission  of  a  felony,  when  Mi*s. 
Staber  was  killed.  They  armed  themselves  in  advance,  and 
in  the  dead  of  night  took  with  them  to  the  Staber  house  flash- 
lights, ammonia  bulbs  and  a  jimmy,  which  ai*e  the  peculiar,  if 
not  the  exclusive,  implements  of  burglars.  Acting  together, 
they  broke  into  the  house  for  the  purpose  of  robbing  it,  and 
were  engaged,  one  in  robbing  and  the  other  in  watching,  when 
discovered.  All  that  they  did  was  in  furtherance  of  their 
original  design  to  rob  the  house,  and  what  they  did  to  save 
themselves  and  escape  was  as  much  a  part  thereof  as  breaking 
in  with  the  jimmy  or  stealing  the  pocketbook.  When  theyj 
armed   themselves  to  enter   upon  a   felonious  undertaking, 
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j  shooting  was  the  natural  and  prol>ablc  result  in  order  to  get 
away  if  discovered,  and  if  eitlier  tired  tlie  fatal  sliot  both  are 
responsible.  From  the  beginning  to  the  end  they  were 
engaged  in  a  cominou  crime,  and  tlie  homicide  was  within 
the  common  purpose.  Both  were  principals  throughout,  and 
what  one  did  \x>t\\  did  in  the  eye  of  the  law.  A  shot  tired  by 
either  under  the  circumstances  disclosed  by  the  evidence  was 
the  act  of  both,  whether  their  minds  met  in  the  act  of  shoot- 
ing or  not,  provided  they  met  in  the  act  of  committing  the 
burglary.  That  fundamental  fact  carried  with  it  the  heavy 
responsibility  which  the  law  places  upon  all  who  are  acting 
together  in  the  commission  of  a  felony,  when  one  of  their 
number  kills  an  outsider  even  by  shooting  to  frighten  and  not 
to  take  life.  If  either  defendant  shot  Mrs.  Staber  and  caused 
her  death,  both  are  equally  guilty  of  murder  in  the  first 
degree.  {Ridoff  v.  People,  45  N.  Y.  213,  216;  People  v. 
Flanigan,  174  N.  Y.  356,  367;  Wharton  on  Homicide  [3d 
ed.],  §  418.) 

The  evidence  also  authorized  the  jury  to  tind  and  they  are 
presumed  to  have  found  that  one  of  the  defendants  killed 
Mrs.  Staber  while,  acting  in  concert,  they  were  committing 
a  felony.  The  evidence  of  Mr.  Staber  and  his  son  warrants 
that  conclusion.  All  the  shots  were  tired  by  one  or  the  other 
^  of  the  defendants,  except  the  two  tired  by  Edward,  which 
\  did  not  hit  Mrs.  Staber  but  hit  Schleiman,  for  they  were 
J  found  in  his  body.  The  three  shots  lii*st  tired  did  no  harm  to 
Mrs.  Staber  for  slie  was  still  lying  in  bed  untouched  after  the 
reports  were  heard.  The  sixth  andseventh  did  not  touch  her, 
for  they  hit  Schleiman.  The  fourth  and  fifth  were  tired 
directly  into  the  bedroom  from  the  hall  just  as  she  got  out  of 
bed,  and  at  that  time  Edward  and  Giro  were  still  tighting  in 
the  bathroom,  four  feet  from  the  door.  There  were  but  two 
revolvers,  one  in  the  bathroom  where  Edward  and  Giro  were  . 
struggling  for  it  so  far  inside  that  a  bullet  therefrom  could 
not  have  reached  the  bedroom  of  Mrs.  Staber,  and  the  other 
was  in  the  hands  of  Schleiman,  who  left  the  bedroom  with  it 
in  his  possession  and  who,  as  the  jury  could  have  found  upon 
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sufficient  evidence,  liearing  Mr.  Staber  call  from  the  window 
for  help,  turned  around  and  fired  to  silence  the  cjiU  and  hit 
Mrs.  Staber.  The  case  was  clearly  for  the  jury,  and  their 
verdict  is  well  supported  by  the  evidence,  independent  of  the 
confession  which  will  be  noticed  presently. 

Tlie  charge  was  full  and  fair  and  no  exception  was  taken 
thereto.  All  the  requests  of  the  defendant's  counsel  were 
charged,  including  the  following :  "  I  ask  your  honor  to  charge 
tlie  jury  that  notwithstanding  the  fact  that  the  prosecution 
has  proved  beyond  a  reasonable  doubt  that  the  defendant  Giro 
and  the  defendant  Schleiinan  were  confedemtes,  it  still  rests 
upon  the  prosecution  to  prove  beyond  a  reasonable  doubt  as 
to  whether  cither  of  these  two  defendants  shot  Mra.  Staber." 

Soon  after  his  arrest  Giro  volunteered  to  make  a  statement 
in  the  police  office,  and  after  he  had  been  duly  warned  that 
whatever  he  said  might  be  used  against  him,  gave  his  version 
of  the  tragedy  at  some  length.  Only  certain  policemen  were 
present  when  he  began  his  statement,  but  before  it  was  fin- 
ished, Mr.  £lder,  the  assistant  district  attorney,  arrived,  and 
after  the  warning  had  been  repeated,  asked  Giro  some  ques- 
tions and  the  answers  were  taken  down  by  an  officer  in  narra- 
tive form  as  part  of  the  statement.  Xo  artifice  was  used,  no 
promise  or  threat  made,  no  hope  held  out  and  so  far  as  appears 
all  that  Giro  stated  was  wholly  voluntary.  After  the  state- 
ment was  completed  the  officer  who  took  it  down,  carefully 
read  it  in  full  to  him  and  he  said  it  was  true  and  signed  it. 

Uj>on  the  trial  the  written  confession  was  read  in  evidence, 
except  certain  portions  thereof  relating  to  the  antecedents  of 
both  defendants,  which  were  excluded.  The  defendant's 
counsel  argues  in  support  of  his  objection  and  exception  to  the 
ruling  admitting  the  confession,  that  it  was  incompetent, 
because  the  officer  who  took  the  statement  did  not  take  it  all 
literally  but,  as  to  a  part  thereof,  only  the  substance.  The 
officer  testified  that  "the  most  of  the  statement  is  verbatim  ;" 
and  that  when  Mr.  Elder  came  in  and  asked  questions  the 
witness  wrote  down  what  he  thought  Giro  "said  or  meant," 
"  the  sense  of  it,"  as  he  could  not  write  shorthand. 
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A  witness  who  cannot  give  a  convei^sation  literally  is  per- 
mitted to  state  the  substance  thereof  and  this  is  what  the 
officer  did  in  reducing  a  portion  of  Giro's  statement  to  writ- 
ing. A  more  conclusive  answer,  however,  is  that  the  state- 
ment as  written,  or  in  the  words  of  the  officer  "every  word 
there  is  in  it,"  was  read  to  Giro,  who  said  that  it  was  true  and 
signed  it. 

Mr.  Elder  was  allowed  to  testify  under  objection  and  excejv 
tion  to  the  questions  asked  by  him  after  his  arrival  and  the 
answera  made  by  Giro  thereto.  It  is  argued  that  the  latter 
should  have  been  excluded  as  secondary,  but  both  confessions, 
the  oral  and  tlie  written,  were  equally  competent,  though  not 
equally  valuable,  for  a  person  may  forget  while  a  writing  can- 
not  change. 

The  rules  governing  the  admission  of  primary  and  second- 
ary evidence  to  establish  a  contract  have  no  application  to 
tlie  confession  of  a  crime.  When  a  contract  in  writing  is 
made  there  is  a  meeting  of  minds  and  the  written  words  are 
conclusively  presumed  to  embrace  the  final  agreement,  to  the 
exclusion  of  all  that  was  said  before.  In  making  a  confession, 
however,  there  is  no  meeting  of  minds  and  all  that  the  accused 
voluntarily  wrote,  or  said,  or  signed,  which  is  material  to  the 
charge,  is  competent  against  him,  because  it  is  his  own  admis- 
sion and  against  his  own  interest.  It  may  be  in  the  form  of 
a  letter,  or  of  sevei-al  lettere  to  different  persons,  or  may  con- 
sist of  detached  conversations  with  many  people,  or  it  may 
be  a  formal  confession,  or  all  of  these  together,  yet  all  are 
admissible  for  tlie  prosecution,  upon  the  principle  that  no 
one  will  voluntarily  make  an  admission  against  himself  unless 
it  is  true.  If  there  is  any  exception  to  this  general  statement 
it  is  where  a  confession  is  made  upon  a  hearing  before  a  mag- 
istrate, who  reduces  it  to  writing  and  makes  it  a  part  of  his 
return  pursuant  to  the  command  of  a  statute,  but  that  is  not 
this  case.  (1  Greenleaf  on  Evidence,  §  227  ;  Wright  v.  State^ 
50  Miss.  332  ;  lieff.  v.  Welter,  2  0.  &  K.  223 ;  Hex  v.  Walter, 
7  C.  &  P.  267.) 

The  oral  confession  did  not  differ  in  substance  from  the 
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written  statement  as  fjirtis-the  latter  went,  hut  it  was  more 
complete.  Both  confessions  were  in  suhstantial  accord  with  the 
testimony  of  Mr.  Staher  and  his  son,  and  the}'  were  also  cor- 
roborated strongly  hy  the  circumstantial  evidence  in  the  case. 

We  have  examined  the  other  questions  argued  by  the 
learned  counsel  for  the  defendant,  and  all  the  rulings  in  the 
record  whether  excepted  to  or  not,  but  we  find  none  to  require 
or  justify  a  reversal. 

The  judgment  of  conviction  should  be  affirmed, 

CuLLKS,  Ch.  J.,  Gray,  Edward  T.  Eartlett,  Willard 
Bartlett,  IIiscock  and  Chask,  J  J.,  concur. 

Judgment  of  conviction  affirmed. 


Phenix  National  Bank,  Respondent,  v.  James  M.  Water- 

nuuY  et  al.,  Appellants. 

Bankruptcy  —  "fixed  liabilities,"  released  by  a  discharge  in  bank- 
ruptcy, defined  —  obligations  which  may  arise  under  an  execu- 
tory contract  are  not "  fixed  liabilities  "  which  may  be  discharged. 

Under  the  provisions  of  section  63  of  the  Bankruptcy  Act  nuthorizing 
debts  of  the  bankrupt  "  which  are  a  fixed  liability  as  evidenced  by  a 
judgment  or  instrument  in  writing  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  him.  whetner  then  payable  or  not,"  to  be 
proved  and  allowed  against  his  estate,  two  things  must  concur  in  order 
that  such  a  debt  may  be  provable,  viz.,  there  must  be  a  fixed  liabiHty 
and  it  must  be  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  although  the  time  of  the  payment  may  be  deferred. 

Defendants  agreed  to  purchase  and  plaintiff  agreed  to  sell  certain  shares 
of  stock  on  a  certain  specified  date  with  an  option  to  defendants  to 
make  the  purchase  at  an  earlier  date.  Previous  to  the  date  so  fixed, 
defendants,  not  having  exercised  the  option  to  purchase,  were  adju- 
dicated bankrupts.  HeUl,  that  at  the  time  of  the  adjudication  no  lia- 
bility had  arisen  on  the  part  of  defendants  which  could  be  raid  to  be 
one  "absolutely  owing"  by  them;  that  their  bankruptcy  was  not  neces- 
sarily a  renunciation  of  their  contract  or  a  repudiation  of  their  ability  to 
perform,  and  their  discharge  did  not  affect  their  obligations  under  the 
contract. 

Phenix  Xat.  Bank  v.  Waterbury,  123  App.  Div.  453,  affirmed. 

(Argued  December  1,  1909;  decided  January  4,  1910.) 
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Appeal  from  a  judgment  entered  February  6,  1908,  upon 
an  order  of  the  Appellate  Division  of  tlie  Supreme  Court  in 
the  first  judicial  department  overruling  defendants'  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  plaintiff  on  the  verdict  directed  l)y  the  trial  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F,  Brown  and  Cliarles  Z.  Aiterhury  for  appel- 
lants. The  defendants'  discharges  in  bankruptcy  are  a  com- 
plete defense  to  this  action,  as  their  obligation  under  the  con- 
tract was  provable  in  the  bankruptcy  proceedings,  of  which 
plaintiff  had  notice  and  knowledge.  {Lovell  v.  S.  L,  L,  Ins, 
Co,,  111  U.  S.  264;  Carr  v.  Hamilton,  129  IT.  S.  265.)  By 
the  terms  of  the  written  contract  the  defendants  had  defi- 
nitely obligated  themselves  to  pay  the  sum  therein  stated, 
with  interest,  on  or  before  the  1st  day  of  May,  1900.  The 
fact  that  by  the  terms  thereof  the  defendants  had  until  May 
1,  1900,  to  perform  their  contmct  to  purchase  the  stock  does 
not  alter  the  character  of  the  debt  as  a  provable  one.  It  was 
a  fixed  liability,  absolutely  owing  at  the  time  the  petition  was 
filed,  and  consequently  was  provable^  (Collier  on  Bank- 
ruptcy [6th  ed.],  507,  610,  511;  Pheljys  v.  Clasen,!^  Fed. 
Cas.  445  ;  Matter  of  Swift,  112  Fed.  Rep.  321 ;  Loveland  on 
Bankruptcy  [3d  ed.],  345 ;  Cohh  v.  Overman,  109  Fed.  Rep. 
09;  Matter  of  Rothmherg,  140  Fed.  Rep.  798;  Matter  of 
Smith,  146  Fed.  Rep.  823.)  Assuming  that  at  the  time  of  the 
filing  of  the  petitions  in  bankruptcy  the  contract  was  essentially 
an  agreement  for  sale  and  purchase  in  the  future,  and  not  a 
present  sale  with  postponement  of  payment,  the  effect  of  the 
filing  of  the  petition,  by  operation  of  law,  was  to  make  the  obli- 
gation of  the  defendants  under  the  agreement  at  once  due 
and  owing  and  consequently  a  debt  provable  in  bankruptcy. 
{Ilochster  V.  Delatour,  2  E.  &  B.  678 ;  Lovdl  v.  Lis,  Co.,  Ill 
U.  S.  264  ;  Chicago  v.  TiUey,  130  U.  S.  146 ;  lioehin  v.  Horst, 
178  U.  S.  1 ;  Collier  on  Bankruptcy  [6th  ed.],  515 ;  Loveland 
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on  Bankruptcy  [3d  ed.],  363 ;  JUatter  of  Swift,  112  Fed.  Kep. 
315;  Matter  of  Pettingill  Co.,  137  Fed.  Rep.  143;  Matter 
of  Adains,  130  Fed.  Rep.  381 ;  Matter  of  Stern,  116  Fed. 
Rep.  606 ;  Burtis  v.  Thompson^  42  N.  Y.  246 ;  Windtnuller 
V.  Pope,  107  N.  Y.  674.) 

William  N.  Cohen,  Frederick  B,  Hunt  and  George  Coffing 
Warner  for  respondent.  When  the  petition  was  filed,  the 
debt  songht  to  be  discharged  was  not  a  fixed  liability.  {Dun- 
har  V.  Dunbar,  190  U.  S.  340 ;  Matter  of  U.  B,  Co.,  15  Am. 
B.  R.  390.)  In  order  to  be  provable  and  dischargeable,  a  debt 
must,  at  the  time  of  filing  the  petition,  be  "  absohitely  owing" 
(although  not  necessarily  then  payable)  if  it  is  a  fixed  liability 
evidenced  by  a  judgment  or  instrument  in  writing.  {Bardes 
V.  Hawarden  Bank,  178  U.  S.  524 ;  Pirie  v.  C.  T,  dk  T.  Co., 
182  U.  S.  438;  Matter  of  Marks,  6  Am.  B.  R.  641.)  Under 
the  terms  of  the  contract  in  the  case  at  bar,  no  debt  could 
have  come  into  existence  until  the  time  for  performance 
arrived.  {A^nea  v.  Moir,  138  U.  S.  306.)  Under  the  terms 
of  the  contract  in  the  case  at  bar,  no  debt  could  have  arisen 
in  favor  of  the  plaintiff  as  against  the  defendants  even  on  the 
arrival  of  the  time  fixed  in  the  contract  for  performance,  or  at 
any  other  time,  unless  plaintiff  had  first  made  a  tender. 
{Vandegrift  v.  C  K  Co.,  161  K  Y.  435;  Coluwhia  Bank 
v.  E.  L,  Assiir,  Society,  79  App.  Div.  601 ;  Marks  v.  E.  L. 
Assur,  Society,  109  App.  Div.  675;  Matter  of  Imperial 
Brewing  Co.,  143  Fed.  Rep.  579.) 

Gray,  J.  The  plaintiflF  seeks  to  recover  of  the  defendants 
the  purchase  price  of  certain  shares  of  capital  stock  of  the 
Waterbury  &  Marshall  Company.  The  agreement,  set  out  in 
the  complaint  as  the  basis  of  its  demand,  was  made  in  1894 
between  it  and  the  defendants  Waterbury  and  Marsliall.  In 
it,  these  defendants,  as  parties  of  the  first  part,  "  jointl}'  and 
severally  promise  and  agree  to  purchase  from  the  party  of  the 
second  part,  (this  plaintiff),  on  the  first  day  of  May,  1900,  or 
on  any  earlier  date,  at  their  option,  two  hundred  and  fifty 
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(250)  shares  of  the  preferred  capital  stock  of  the  Waterbury 
&  Marshall  Company,  a  corporation  incorporated  under  the 
laws  of  the  State  of  New  Jersey,  and  to  pay  therefor  to  the 
party  of  tlie  second  part  the  sum  of  Twenty-five  thousand 
($25,000)  dollars,  and  interest  on  said  sum,  at  the  rate  of  six 
per  centum  per  annum  from  the  second  day  of  April,  1894, 
to  tlie  said  first  day  of  May,  1900,  or  to  such  earlier  date  as 
the  parties  of  the  first  part  may  elect  to  purchase  said  stock." 
On  its  part,  tlie  plaintiff  "  promises  and  agrees  to  sell  and 
deliver  to  the  parties  of  the  first  part  said  two  hundred  and 
fifty  (250)  shares  of  said  stock  on  the  first  day  of  May,  1900, 
or  on  such  earlier  date  as  the  said  parties  of  the  fii^st  part  may 
elect  to  purchase  the  same,  upon  receiving  payment  therefor 
as  aforesaid."  Further  provisions  of  this  agreement  relate  to 
the  events  of  cash,  or  stock,  dividends,  or  of  redemption  of 
the  stock  sold,  and  are  not  material  to  the  controversy.  The 
defendants  admitted  making  the  agreement  and,  as  a  defense 
to  the  action,  pleaded  a  discharge  in  bankruptcy  from  all  their 
debts,  including  their  indebtedness  under  the  said  contract. 
Upon  the  trial,  the  defendants  admitted  their  failure  to  per- 
form their  agreement  and  proved  their  adjudication  as  bank- 
rupts on  March  6,  1899,  and  the  decree  discharging  them,  in 
May,  1900,  from  all  debts  and  claims,  "made  provable"  by 
the  Bankruptcy  Act  "  and  which  existed  on  the  6tli  day  of 
March,  1899."  The  trial  court  directed  a  verdict  for  the 
plaintiff  and  that  determination  has  been  afiirmed  at  the 
Appellate  Division,  by  a  divided  court. 

I  think  that  the  determination  made  below,  that  the  defend- 
ants' discharge  in  bankruptcy  did  not  affect  their  obligations 
under  the  contract,  is  correct.  The  question,  necessarily, 
turns  upon  the  construction,  which  must  be  given  to  that  pro- 
vision of  the  Bankruptcy  Act,  which  defines  what  are  a  bank- 
rupt's provable  debts,  from  which  his  discharge  in  bankruptcy 
will  release  him.  The  provision  is  found  in  section  63  and  reads 
that "  debts  of  the  bankrupt  may  be  proved  and  allowed  against 
his  estate,  which  are  (1)  a  fixed  liability,  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  absolutely  owing  at 
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the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  whicli  would 
have  been  recoverable  at  that  date,  or  with  a  rebate  of  inter- 
est upon  such  as  were  not  then  payable  and  did  not  bear 
interest."  The  balance  of  the  section  is  not  material  to  the 
discussion. 

By  this  provision  of  the  Bankruptcy  Act,  it  is  evident  that 
two  tilings  must  concur,  in  order  tliat  a  debt  of  the  bankrupt 
shall  be  provable.  There  must  be  a  fixed  liability,  as  evi- 
denced by  a  judgment,  or  a  written  instrument,  and  it  must 
be  absolutely  owing  at  the  time  of  the  filing  of  the  petition  in 
bankruptcy ;  however  the  time  of  payment  may  be  deferred. 
Looking  at  the  contract  in  question  in  the  light  of  the  provi- 
sion, we  find  that  there  was  neither  a  present  sale,  nor  a  present 
purchase,  of  the  stock  by  the  parties,  when  making  it,  and  if 
that  be  so,  how  eonld  there  arise  any  "  liability  ",  "  al)Solutely 
owing",  until,  by  efiiux  of  time,  or  an  exercise  of  the  defend- 
ants' option,  the  contract  matured  ?  The  agreement  of  each 
party  was  one  which  had  relation,  exclusively,  to  the  future, 
whether  as  to  obligation,  or  as  to  payment.  The  defendants 
promised  to  purchase  the  stock  in  1900,  (reserving  an  option 
to  do  so  at  an  earlier  date),  at  a  price  measured  by  the  sum 
of  $25,000  and  the  atnount  of  interest,  at  the  rate  of  six  per 
cent,  which  would  have  accrued  on  that  sum  from  April 
2nd,  1894.  The  plaintiff  promised  to  sell  the  stock  to  the 
defendants  in  1900,  (or  at  an  earlier  date,  if  the  defendants 
exercised  their  option).  The  agreement  provided  for  a  future 
transaction  and,  meanwhile,  if  the  stock  described  was  then 
held  in  plain  tiff^s  possession,  its  property  in  it  remained  unaf- 
fected. Until  May  1st,  1900,  the  plaintiff  undertook  to  be 
ready  to  sell  and  deliver  such  an  amount  of  stock,  if  called 
for,  and  could  have  no  claim  against  the  defendants,  prior 
thereto,  or  to  such  h  call.  The  defendants  were  under  no 
obligation  to  purchase  the  stock  from  the  ))lHintiff  l)efore  May 
1st,  1900 ;  unless  they  chose  to  do  so.  When,  therefore,  as 
tiie  result  of  the  filing  of  the  petition  in  bankruptcy,  the 
defendants  were  adjudicated  bankru])t8,  in  1899,  the  situation 


166  Phenix  National  Bank  v.  Waterbury.        [Jan.. 


Opiuion  of  the  Court,  per  Gray,  J.  [Vol.  197. 

under  the  contract  was  that,  as  yet,  no  liability  had  arisen, 
which,  witliiu  the  very  precise  definition  of  the  Bankruptcy 
Act,  could  be  said  to  be  one  "absolutely  owing"  by  them. 
Ordinarily,  the  insolvency  of  a  party  to  an  executory  contract 
of  sale  is  not  equivalent  to  a  breach.  {Pa7'dee  v.  Kanady^ 
100  N.  Y.  121 ;  Vand^grift  v.  Cowles  Eyigine^riyig  Co.^ 
161  ib.  435,  444.)  If,  however,  the  adjudication  in  barik- 
ruptcy  could  have  been  treated  by  the  plaintiff  as  a  breach, 
or  renunciation,  of  the  contract,  from  the  impossibility  of  per- 
formance created  by  the  bankrupts  before  performance  was 
due,  then  the  plaintiff's  claim  would  have  been  for  the  damages. 
But,  as  that  was  an  optioTial  matter,  it  was  not  obliged  to 
present  such  a  claim  and  could  abide  its  time,  and,  unless 
called  upon  previously  by  the  trustee  in  bankruptcy,  or  the 
defendants,  make  tender  of  the  stock  at  the  date  fixed  for  its 
purchase  and  delivery.  I  do  not  think  that  the  bankruptcy 
of  the  defendants  was,  necessarily,  to  be  considered  as  equiv- 
alent to  a  renunciation  by  them  of  the  contract,  or  to  a  repu- 
diation of  their  ability  to  perform.  It  was  susceptible  of 
being  regarded  as  one  holding  out  a  possible  promise  of  future 
profit.  If  it  had  been  then  profitable,  it  was  within  the 
power  of  the  trustee  in  bankruptcy  to  adopt  it  and  to  have 
exercised  the  reserved  option,  by  calling  upon  the  plaintiff 
for  the  stock.  Short  of  such  action,  there  was  no  way  by 
which  any  obligation,  represented  by  the  contract,  could  have 
been  altered  from  a  purely  contingent  liability  to  one  "abso- 
lutely owing"  by  the  defendants.  There  could  be  no  incep- 
tion of  an  absolute  indebtedness  prior  to  the  day  in  May, 
1900;  unless,  prior  to  that  time,  there  was  a  demand  for  the 
stock,  followed  by  its  delivery.  Assuming  that  the  plaintiff 
could  have  elected  to  prove  a  claim  for  damages  as  for  a 
breach  of  the  contract,  if  the  trustee  in  bankrupty  did  not 
elect  to  keep  it,  within  the  cases  of  In  re  Pettingill  cfe  Co., 
(137  Fed.  Rep.  143),  and  of  In  re  Neff,  (157  ib.  57),  how 
can  that  affect  the  question,  whether  any  "  liability "  was 
"absolutely  owing"  by  the  bankrupts?  It  was  a  matter  of 
election  on  the  part  of  the  plaintiff,  purely. 
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In  the  case  of  A^nes  v.  Moir^  (138  U.  S.  306),  referred  to 
iu  the  opinion  of  the  Appellate  Division,  the  Federal  Supreme 
Court  passed  upon  the  question,  whether  a  contract  of  the 
parties,  not  unlike  the  present  one,  created  a  debt  at  the  time 
of  its  execution.  By  a  written  agreement  between  Ames  and 
Moir,  Ames  agreed  to  purchase  of  Moir  certain  high  wines 
at  a  specified  price,  under  these  conditions  of  sale :  ^^  the 
buyer  can  call  from  July  1st  to  20th  of  same  month  by 
giving  three  days'  notice,  and  if  not  called  for  by  the  20tli  of 
July  the  seller  has  the  privilege  of  delivering  up  to  the  end 
of  July  by  giving  three  days'  notice,"  etc.  Ames  made  a 
call  before  the  20th  and  Moir  delivered  the  wines  in  accord- 
ance therewith.  Ames  was  insolvent  at  the  time  and  man- 
aged to  dispose  of  the  goods  to  others  before  the  demand  of 
payment  by  Moir's  agent.  In  fact,  Ames  perpetrated  a  fraud 
u{>on  Moir  and  it  was  because  of  the  fraud  that  the  court,  in 
a  subsequent  suit  by  Moir  against  Ames  for  the  value  of  the 
goods,  held  the  debt  to  have  been  exempted  from  the  opera- 
tion of  the  discharge  in  bankruptcy ;  which  Ames  had 
pleaded  in  defense.  In  the  course  of  the  opinion,  however, 
it  was  said  that  '^  the  writing  referred  to  did  not,  in  itself, 
create  a  debt  within  the  meatiing  of  the  Bankruptcy  Act.  It 
could  not  become  eflFective  as  an  instrument  creating  a  debt 
in  favor  of  plaintiffs  until,  pursuant  to  a  call  by  defendant 
prior  to  July  20,  they  delivered,  or  offered  to  deliver,  to  him, 
(Ames),  the  high  wines  he  agreed  to  take  at  the  prico  stipu- 
lated, or —  the  defendant  (Ames)  failing  to  make  a  call  for 
them  within  the  time  limited  for  his  doing  so  —  until  the 
high  wines  were  delivered,  or  tendered,  to  him  by  the  plain- 
tifi[s,  after  the  20tli  and  before  the  end  of  the  month  of  Jul  v. 
When  the  plaintiffs  delivered,  or  offered  to  deliver,  the  high 
wines  at  the  defendant's  place  of  business  on  the  18th  of 
July,  in  fulfillment  of  the  agreement  of  June  9th,  and  defend- 
ant failed  to  pay  for  them,  then,  and  not  before,  was  a  debt 
created  within  the  meaning  of  the  Bankruptcy  Act."  (p.  311.) 
This  expression  of  opinion  is  quite  pertinent  to  the  conditions 
in  the  present  case ;  for  the  plaintiff  could  make  no  tender  of 
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the  stock  until  the  time  fixed  in  the  contract  and,  therefore, 
could  create  no  prior  indebtedness  in  its  favor.  Such  an 
indebtedness,  under  the  contract,  could  not  arise  until  the 
plaintiff  had  tlie  right  to  deliver  the  stock,  or  the  defendants 
had  caused  tlie  contractual  obligation  to  mature  by  an  exercise 
of  the  option  reserved. 

For  these  reasons,  as  for  those  well  expressed  by  Mr. 
Justice  Scorr,  speaking  for  the  majority  of  the  Appellate 
Division,  I  think  that  the  judgment  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlktt,  Haight,  Willakd 
BARTLE'rr,  IIiscocK  and  Chase,  J  J.,  concur. 

Judgment  atlirmed,  with  costs. 


KoBBRT  V.  V.  Sewell,  Appellant,  v.  Adelia  S.  Underbill, 

Respondent. 

Real  property  —  vendor  and  purchaser  —  when  loss  by  fire  before 

delivery  of  deed  must  fall  on  vendee. 

A  loss  by  fire,  or  other  accident,  not  due  to  the  fault  of  the  vendor,  must 
fall  upon  the  purchaser  when  the  title  is  satisfactory  and  the  contract 
is,  therefore,  capable  of  being  specifically  performed  by  the  vendor. 

Setcell  V.  Underhill,  127  App.  Div.  92,  affirmed. 

(Argiieil  December  2,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
June  16,  1908,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Everett  B,  Ahhott  for  appellant.  When,  between  the  mak- 
ing of  a  contract  for  the  sale  of  real  property  and  the  delivery 
of  the  deed,  the  building  upon  the  premises  is  destroyed  by 
fire,  the  loss  falls  upon  the  vendor.  [Clinton  v.  //.  Ins,  Co,^ 
45  N.  Y.  454;  Goldman  v.  liosenherg,  116  N.  Y.  78;  Lisir 
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man  v.  Hickey^  143  N.  Y.  630 ;  Smith  v.  McChcsJcey^  45 
Barb.  610 ;  Wickes  v.  Bowman^  5  Daly,  225 ;  Aapinwall  v. 
Balchj  4  Abb.  [N.  C]  193 ;  Jlarrigan  v.  Golden^  41  App. 
Div.  423 ;  J/i?^^  v.  Coddington^  24  N.  Y.  Super.  Ct.  Eep. 
267;  Marsh  v.  Johnstoriy  125  App.  Div.  697.) 

Oeorge  B,  Stoddart  and  Charles  li.  Weeks  for  respondent. 
When,  between  the  making  of  a  contract  for  the  sale  of  real 
property  and  the  delivery  of  the  deed,  the  building  thereon  is 
destroyed  by  fire,  the  loss  falls  upon  the  veildee  in  possession. 
(Herring  v.  Iloppock^  15  N.  Y.  409 ;  Ha^hrouck  v.  Louns- 
hury^  26  N.  Y.  599 ;  Wicks  v.  Bowman,  5  Daly,  225 ;  Mott 
V.  Coddington,  24  N.  Y.  Super.  Ct.  Rep.  267.)  The  vendee 
being  in  equity  the  absolute  owner  of  the  premises,  equity,  law 
and  principle  unite  in  placing  the  loss  upon  him.  {Eltennan  v- 
Ilyman,  192  N.  Y.  113 ;  2  Pom.  Eq.  Jur.  §  859.)  The  appel- 
lant having  entered  into  possession  of  the  premises  he  con- 
tracted to  purchase  before  the  delivery  of  the  deed,  became 
the  equitable  owner  in  fee  of  said  premises  with  all  the  rights 
of  said  owner.  He  ceased  to  be  the  tenant  of  said  premises. 
{B.  B.  R.  Assn,.  v.  IL  Ins,  Co,,  47  Misc.  Rep.  179 ;  Tomp- 
kins v.  Hyatt,  28  N.  Y.  347 ;  Viele  v.  T.  i&  B.  R.  R.  Co., 
20  X.  Y.  188 ;  ^tna  K  Ins.  Co.  v.  TyUr,  16  Wend.  395  ; 
Ilonsee  v.  Hammond,  39  Barb.  89.)  The  appellant  had  an 
insurable  interest  in  the  premises  destroyed  by  iire.  {Pelton 
V.  W.  F.  Ins.  Co.,  77  N.  Y.  607 ;  McKechnie  v.  Stirling,  48 
Barb.  330.) 

Gray,  J.  The  plaintiff  and  defendant  had  entered  into  an 
agreement  for  the  sale  by  the  latter,  and  the  purchase  by  the 
former,  of  a  parcel  of  land  at  the  price  of  $25,000.  The  sum 
of  $5,000  was  paid  by  the  plaintiff,  upon  the  execution  of  the 
contract.  The  balance  was  to  be  paid  by  the  execution  of  the 
purchaser's  bond  for  $20,000,  secured  by  a  mortgage  upon 
the  property.  At  the  time  when  the  title  was,  finally,  arranged 
to  be  closed,  the  plaintiff  had  executed  the  bond  and  mortgage 
and  the  defendant  had  executed  the  deed,  which  the  contract 
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called  for ;  but  it  was  deemed  desirable  by  the  parties  that  a 
map  shonld  be  filed  with  the  deed,  to  which  tliat  instrument 
and  the  mortgage  made  reference,  and  the  formal  delivery  of 
these  instruments  was  deferred.  It  was  arranged  that  the 
defendant's  attorney  sliould  liold  the  deed  and  the  mortgage, 
until  the  plaintiff  furnished  him  with  a  copy  of  the  map; 
whereupon  he  was  to  effect  the  delivery  of  the  instruments, 
by  formally  recording  them.  After  this  arranpijement  was 
made,  and  before  the  map  was  furnished,  a  house,  which  was 
standing  upon  the'  land,  was  destroyed  by  fii*e,  without  fault 
on  either  side.  Thei^eafter,  the  map  having  been  delivered  to 
the  defendant's  attorney,  he  recorded  the  instruments.  The 
plaintiff  had  entered  into  possession  of  the  premises  under  the 
contract,  as  vendee. 

This  action  was  brought  by  the  plaintiff  to  recover  the  dam- 
age suffered  by  him  through  the  destruction  of  the  dwelling 
house,  upon  the  theory  that  tliere  had  been  a  breach  of  the 
agreement,  in  the  failure  of  the  defendant  to  convey  the  house. 
Both  parties  moved  for  the  direction  of  a  verdict ;  the  trial 
court  determined  in  favor  of  the  defendant  and  the  Appellate 
Division,  in  the  second  department,  has  affirmed  her  judg- 
ment. The  one  question  which  is  presented  by  the  plaintiff's 
appeal,  is:  Should  the  loss,  occasioned  by  the  accidental 
destruction  of  the  building  upon  tlie  premises,  be  borne  by  the 
vendor,  or  the  vendee.  The  appellant  argues  that,  upon  prin- 
ciple, the  loss  should  fall  upon  the  vendor  and  insists  that  the 
contrary  view  rests  upon  a  rule  of  the  English  courts,  which 
is  not  only  unjust,  but  which  is  not  to  be  regarded  as  conclusive 
upon  us. 

I  think  that  it  is  too  late  to  dispute  the  English  rule  and 
that  we  must  consider  it  as  established  by  decisions  of  the 
courts  of  this  state.  It  was  authoritatively  stated  by  Lord 
Eldon  in  Pahie  v.  Metier^  (6  Ves.  Jr.  349) ;  departing  from 
the  rule  as  asserte^i^he  earlier  case  of  Stent  v.  Bailis^  (2 
P.  Wms.  220).  In  Pahie  v.  Meller  the  buildings  were 
destroyed  by  fire  before  the  conveyance  was  ready.  Some- 
what like  the  present  case,  there,  after  the  acceptance  of  the 
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title,  a  delay  occurred  in  the  preparation  and  execution  of  the 
deeds.  With  respect  to  that  objection  of  the  vendee,  which 
was  grounded  upon  the  fire.  Lord  Eldon  said  :  '^  As  to  the 
mere  effect  of  the  accident  itself,  no  valid  objection  can  be 
founded  upon  that  simply ;  for  if  the  party  by  the  contract 
has  become  in  equity  the  owner  of  the  premises,  they  are  his 
to  all  intents  and  purposes.  They  are  vendible  as  his;  charge- 
able as  his ;  capable  of  being  incumbered  as  his ;  they  may 
be  devised  as  his  ;  they  may  be  assets  and  they  would  descend 
to  his  heir".  This  case  has  been,  repeatedly,  recognized  as 
an  authority  for  the  rule  by  the  courts  of  this  state.  (See 
Gates  V.  Smithy  4  Edw.  Ch.  732  ;  Clinton  v.  Hope  Ins.  Co,j 
45  N.  Y.  454 ;  Peltan  v.  Westchester  Fire  Ins.  Co.,  77  ib.  605 ; 
Goldman  v.  Rosenberg,  116  ib.  78 ;  McKechnie  v.  Sterling, 
48  Barb.  330  ;  Wicks  v.  Bovrman,  6  Daly,  225,  and  see  Pome- 
roy's  Eq.  Jur.  vol.  6,  sec.  859.)  A  contrary  view  has  been 
taken  by  courts  in  other  states;  but  the  great  weight  of 
authority  is  in  favor  of  the  English  doctrine.  (See  American 
&  English  Encyclopsedia  of  Law,  vol.  29  [2d  ed.],  p.  713, 
where  the  cases  are  collated.) 

The  case  of  Clintoti  v.  Hope  In^.  Co.,  (supra),  does  not 
afford  support  for  the  contrary  view  ;  as  the  appellant  argues. 
The  decision  of  the  case  turned  upon  its  peculiar  facts.  The 
plaintiff  was  in  possession  of  certain  premises,  under  a  con- 
tract  for  their  sale,  which  included  a  mill  and  the  machinery 
within  it.  Pending  the  contract,  which,  because  of  the  inter- 
ests of  infants,  required  approval  by  the  court  and  provided 
that  the  vendee  wiis  to  hold  the  premises  as  tenant,  paying 
rent,  the  mill  was  destroyed  by  tire.  It  was  said  in  the  opin- 
ion that  "  the  title  to  the  personal  property  did  not  pass  by 
the  contract.  By  the  agreement  of  the  parties,  the  vendee,  at 
the  time  of  the  tire,  held  it  as  tenant.  When  it  was  destroyed 
by  the  fire,  it  was  the  property  of  the  vendors".  (P.  466.) 
But  Judge  Andrews,  who  spoke  for  the  whole  court,  was 
careful  to  advert  to  the  English  rule,  whose  protection  was 
invoked  by  the  vendors.  "The  general  rule  is",  he  says, 
^  that  the  vendee  in  a  contract  for  the  sale  of  land,  is  entitled 
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to  any  benefits  or  improvements  liapi)ening  to  the  land  after  the 
date  of  the  contract,  and  must  bear  any  losses  by  fire  or  other- 
wise, which  occur  without  the  fault  of  the  vendor  ".  (P.  465.) 
(Citing  Paine  v.  MeUer,)  In  OoUhnan  v.  liosenhergy  {8upra)y 
to  which  the  appellant,  also,  refei*6,  the  opinion,  distinctly, 
affirms  the  English  rule,  as  declared  in  Paine  v.  MeUer  j  but 
holds  it  inapplicable  to  the  peculiar  facts  of  that  case. 

I  am  unable  to  find  that  the  authority  of  the  English  rule 
has  l>een  shaken  in  this  state,  that  a  loss  by  fire,  or  other  acci- 
dent, not  due  to  the  fault  of  the  vendor,  must  fall  upon  the 
vendee,  when  the  title  is  satisfactory  and  the  contract  is,  there- 
fore, capable  of  being  specifically  performed  by  the  vendor. 
(See  Pomeroy's  Eq.  Jur.,  vol.  6,  sec.  859.)  While  at  law  the 
legal  title  may  be  said  to  be  unaffected  by  the  contract,  a 
court  of  equity  regards  that  which  is  agreed  to  be  done  as 
actually  performed.  When  we  apply  the  rule  to  the  facts  of 
the  present  case,  its  justice  is  manifest.  It  will  be  perceived 
that  its  application  is  justified,  not  only  by  the  theory  upon 
which  a  court  of  equity  proceeds,  but  by  the  facts,  which 
establish  that  the  contract,  itself,  had  been  performed  and 
that  the  termination  of  the  transaction,  through  a  formal 
delivery  of  the  instruments,  was  delayed  as  a  matter  of  con- 
venience, and  not  for  any  matter  essential  to  the  passing  of 
the  title.  The  title  was  accepted  and  the  contract  was  con- 
summated, prior  to  the  fire,  and  what  was  deferred  was  the 
matter  of  placing  the  deed  and  the  mortgage  upon  the 
records ;  a  formality  which  it  was  agreed  should  operate  as  a 
delivery,  on  either  side.  There  is  the  further  feature  of  this 
case  that  the  plaintiff,  as  vendee,  went  into  the  possession  of 
the  premises  upon  the  execution  of  the  contract,  not  as  a  ten- 
ant paying  rent,  but  as  their  equitable  owner  and  entitled  to 
their  beneficial  enjoyment. 

.  For  these  reasons,  I  advise  the  affirmance  of  the  judgment. 
CuLLEN,  Ch.  J.,  Edward  T.  BARTLKrr,  Haioht,  Willakd 
Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 
Judgment  affirmed,  with  costs. 
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Corning  Glass  Works,  Appellant,  v.  Corning  Cut  Glass 

Company  et  al.,  Bespondents. 

Trade  names  —  construction  and  application  of  statute  prohibit- 
ing a  corporation  from  using  the  same  name  as  another — when 
injunction  wiU  not  be  granted  to  restrain  use  of  similar  name. 

Whether  a  court  will  interfere  on  behalf  of  a  person  or  corporation  to 
prevent  the  use  of  the  same  or  a  similar  name  or  designation  by  another 
person  or  corporation  in  a  particular  case  is  dependent  upon  the  identity 
or  similarity  of  the  names  and  of  the  business  carried  on,  how  far  the 
name  is  a  true  description  of  the  article  manufactured,  the  extent  of  the 
confusion  which  may  be  created  or  apprehended,  and  other  circum- 
stances which  may  justly  influence  the  judgment  of  the  court.  Such 
relief  will  not  be  granted  where  the  only  cx>nfusion  results  from  similarity 
of  names  and  not  from  the  manner  of  their  use. 

The  Coming  Qlass  Works,  whic!i  was  first  organized,  never  engaged  in 
the  cutting  of  glass.  The  Corning  Cut  Glass  Company  was  incorpo- 
rated for  the  purpose  of  buying,  manufacturing  and  dealing  in  cut  and 
other  kinds  of  glass;  both  companies  carried  on  business  in  the  city  of 
Corning.  The  Coming  Glass  Works  has  not  sustained  any  damage  in 
its  business  from  the  acts  of  defendant  or  by  its  use  of  the  name  Corn- 
ing Cut  Glass  Company.  There  is  no  identity  in  the  business  carried 
on.  Defendant's  name  distinguishes  the  article  it  offers  to  the  trade 
and  there  Is  no  competition  or  rivalry  between  plaintiff  and  defendant. 
Heldf  that  the  plaintiff  cannot  acquire  any  exclusive  right  to  use  the 
name  of  the  city  in  its  title;  that  defendant  is  not  within  the  inhi- 
bition either  of  the  rule  established  by  the  decisions,  or  the  statutory 
provision  which  prohibits  the  adoption  in  a  certificate  of  incorporation 
of  **  the  same  name  as  a  corporation  authorized  to  do  business  under 
the  laws  of  this  state,  or  a  name  so  nearly  resembling  it  as  to  be  calcu- 
lated to  deceive."    (Gen.  Corp.  Law,  §  6;  Cons.  Laws,  p.  1319.) 

Corning  Qlan  Wmki  v.  Coming  Cut  Glass  Co,^  126  App.  Div.  910, 
affirmed. 

(Argued  December  6,  1909;  decided  January  4, 1910.) 

Appkal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourtli  judicial  department,  entered 
May  16,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

This  action  was  bronglit  by  the  plaintiff  to  obtain  an  injunc- 
tion, which  should  permanently  restrain  the  defendant  from 
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doing  business  under  the  name  of  the  **  Corning  Cut  Glass 
Co,",  and  to  recover  the  damages  sustained.  The  answer  put 
in  issue  the  allegations  of  the  complaint,  upon  which  the  equi- 
table relief  was  demanded.  The  case  was  tried  before  a  ref- 
eree, who  made  findings  of  fact,  based  ipon  the  evidence.  It 
appears  therefrom  that  the  plaintiff  had  been  incorporated, 
in  1875,  for  the  purpose  of  manufacturing  glass  and  glass  ware 
at  Corning,  in  the  state  of  New  York.  Its  manufactures  con- 
sisted in  lantern  globes,  chimneys,  tubing,  bulbs  and  other 
articles  made  of  glass,  including  "  blanks  "  furnished  to  glass 
cutters  for  cutting,  or  engraving.  The  manufacturing  of 
these  '^  blanks  "  amounted  to  about  ten  per  cent,  of  its  total 
business  and  substantially  all  of  them  were  sold  to  two  firms, 
which  were  engaged  in  the  business  of  glass  cutting  at  Coming. 
The  plaintiff  has  never  engaged  in  the  cutting  of  glass.  The 
two  firms  mentioned  sold  their  cut  glass  wares  under  distinct- 
ive trade  marks,  which  had  no  reference  whatever  to  the 
plaintiff,  and  the  "  blanks  "  furnished  by  the  plaintiff  to  them 
constituted  bat  a  portion  of  what  they  used.  The  city  of 
Corning,  by  reason  of  the  extensive  business  carried  on  in  the 
manufacture  of  glass  wares,  both  plain  and  cut,  had  acquired  a 
wide  reputation  with  the  public  as  a  center  for  such  pro- 
ducts. Many  concerns  are  engaged  in  the  business  and  the 
name  of  the  city  is  associated  with  glass  manufactures.  Some 
years  after  the  plaintiff  had  established  itself,  the  defendant, 
the  Corning  Cut  Glass  Company,  was  incorporated  for  the 
purpose  of  "buying,  manufacturing,  selling  and  dealingincut 
and  other  kinds  of  glass  ".  It  located  its  works  in  the  town  of 
Corning,  at  a  short  distance  from  the  city  ;  in  order  to  gain 
the  advantage  of  the  reputation  enjoyed  by  that  city,  as  a 
center  of  cut  glass  manufacture,  and  the  adoption  of  its  cor- 
porate name  was  with  similar  intention.  The  cut  glass  manu- 
factured by  the  defendant  does  not  come  into  direct  compe- 
tition with  that  manufactured  by  the  firms,  which  have  been 
referred  to  as  cutting  glass  upon  "  blanks  "  furnished  by  the 
plaintiff,  and  the  evidence  does  not  show  that  they  have  suf- 
fered in  their  business  by  reason  of  any  competition  of  the 
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defendant.  The  referee,  also,  found  that  the  plaintiff  has 
not  sustained  any  damage  in  its  business  of  manufacturing 
"  blanks  "  from  the  acts  of  the  defendant,  or  hy  its  use  of  the 
name  "  Corning  Cut  Glass  Company  ". 

Judgment  was  directed  in  favor  of  the  defendant,  dismiss- 
ing the  plaintiffs  complaint,  and  that  judgment  has  been 
affirmed  by  the  Appellate  Division,  in  the  fourth  department, 
by  a  divided  court. 

The  plaintiff  has  further  appealed  to  this  court 

J^rederick  CoUin  for  appellant.  The  similarity  in  the 
names  of  the  corporate  parties,  under  the  facts  showing  their 
location,  business,  reputation  and  the  conditions  of  the  parties, 
is  illegal  and  entitled  plaintiff  to  judgment.  {C.  8.  Higgina 
Co,  V.  Iliggina  Soap  Co.^  144  N.  Y.  462 ;  Society  of  War  of 
1812  V.  Society  of  War  of  1812,  46  App.  Div.  568 ;  Yia/M 
V.  BaccigalupOy  183  Mass.  160  ;  Celluloid  Mfg.  Co.  v.  CeUo' 
nit€  Mfg,  Co.,  32  Fed.  Rep.  94 ;  Nat.  Biscuit  Co.  v.  Baker^ 
95  Fed.  Rep.  135 ;  People  ex  reL  Columbia  Co.  v.  O^Brien^ 
101  App.  Div.  296;  Holmes  v.  Holmes,  37  Conn.  278;  A. 
Assur.  Co.  v.  A.  Ins.  Co.,  112  N.  W.  Rep.  232;  Z.  K.  G. 
Co.  v.  L.  G.  cfe  M.  Co.,  120  Mich.  159;  T.  A.  Vulcan  y. 
Myers,  139  N.  Y.  364.)  The  voluntary  selection  of  the 
word  "  Corning "  by  defendants  as  a  part  of  the  corporate 
name  is  evidence  of  an  intent  to  profit  by  plaintiff's  trade 
reputation  and  mislead.  Defendant  has  provided  itself  with 
all  the  means  of  accomplishing  unfair  trade.  The  intention 
to  deal  unfairly  will  be  implied.  {Ball  v.  Broadway 
Bazaar,  194  N.  Y.  429 ;  A.  Assur.  Co.  v.  A.  Ins.  Co.,  112 
N.  W.  Rep.  232 ;  E.  F.  H.  Co.  v.  E.  R.  Mfg.  Co.,  69  N.  J. 
Eq.  159 ;  C.  Ice  Co.  v.  H.  D.  W.  Co.,  151  Fed.  Rep.  10 ; 
Shaw  cfe  Co.  V.  Pilling  dk  Son,  175  Penn.  St.  78 ;  0' Grady 
V.  McDonald,  66  Atl.  Rep.  175 ;  C.  S.  Uiggins  Co.  v.  Hig- 
gins  Soap  Co.,  144  N.  Y.  462 ;  D.  Mfg.  Co.  v.  T.  Mfg.  Co., 
94  Fed.  Rep.  651  •  E.  J.  R.  Tohacco  Co.  v.  A.  B.  Tobacco 
Co.,  151  Fed.  Rep.  819 ;  Fuller  v.  Huff,  104  Fed.  Rep.  141.) 
The  defendant  corporation  had  not  the  right  to  create  for  itself, 
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by  the  adoption  of  a  corporate  name,  the  opportunity  of  passing 
off  any  of  its  products  as  plaintiffs.  {Fuller  v.  Huff^  104  Fed. 
Rep.  141 ;  Orr^  Ewing  i&  Co.  v.  Johiismi  <&  Co,y  L.  R.  [13 
Ch.  Div.]  434  ;  Nat  B.  Co,  v.  Baker,  95  Fed.  Eep.  135 ; 
D.  M.  Co,  V.  T.  Mfg.  Co.,  94  Fed.  Rep.  651 ;  A.,  etc.,  W. 
Co.  V.  U.  S.  W.  Co.,  173  Mass.  85 ;  Yiano  v.  Baccigalupo, 
183  Mass.  IGO ;  French  Republic  v.  S.  V.  Co.,  191  U.  S.  427 ; 
Shaver  v.  Heller  cfe  Merz  Co.,  108  Fed.  Rep.  821 ;  Thoiajh 
son  V.  Montgomery  L.  R.  [41  Ch.  Div.]  35  ',  N.  C.  (k  M.  B. 
Co.,  Ltd.,  V.  M.  B.  Co.,  L.  R.  [App.  Cas.  1899]  83 ;  /.  C.  Co. 
V.  P.  C.  Co.,  118  App.  Div.  499 ;  Gehhie  v.  Stiit,  82  Hun,  93; 
P.  W.  F.  M.  Co.  V.  Ea^le,  86  Fed.  Rep.  608.) 

Jaines  0.  Sehring  for  respondents.  Upon  no  view  of  the 
evidence  could  there  be  a  recovery  by  the  plaintiff.  {D.  M. 
Co.  v.  T.  M.  Co.,  94  Fed.  Rep.  651 ;  Paul  on  Trade  Marks, 
§§  207,  208,  210,  215  ;  Coats  v.  M.  T.  Co.,  149  U.  S.  562; 
G.  Mfg.  Co.  V.  E.  B.  T.  Dry  Goods  Co.,  104  Fed.  Rep.  242 ; 
Lee  V.  Haley,  L.  R.  [5  Ch.  App.]  155;  Canal  Co.  v.  Clark, 
13  Wall.  311;  H.  S.  Co.  v.  W.  S.  &  Co.,  198  U.  S.  118; 
4.  TT.  Co.  V.  S.  Mfg.  Co.,  103  Fed.  Rep.  281 ;  Goodyear 
Ruhher  Co.  Case,  128  U.  S.  604 ;  R.  c&  B.  Co.  v.  R.  i&  M. 
Co.,  8  N,  Y.  Supp.  52 ,  F  L.  i&  T.  Co.  v.  F.  L.  cfe  T.  Co.,  1 
N.  Y.  Supp.  44.) 

Gray,  J.  The  dissent  in  the  Appellate  Division  was  npon 
the  ground  that  the  name  adopted  by  the  defendant  is  so 
similar  to  that  of  tlie  plaintiff,  as  to  be  calculated  to  deceive 
and,  in  connection  with  tlie  business  carried  on  in  tlie  same 
locality,  to  amount  to  a  fraud  upon  the  latter.  I  think  that 
the  case  has  been  correctly  decided  and  that  its  facts  do  not 
afford  support  for  the  charge  tliat  the  defendant  has  brought 
itself  within  the  inhibition,  eitlier,  of  the  rule  established  by 
the  decisions,  or  of  our  statutory  provision,  which  forbids  the 
adoption,  in  a  certificate  of  incorporation,  of  the  "same  name 
as  a  corporation  authorized  to  do  business  under  the  laws  of 
this  state,  or  a  name  so  nearly  resembling  it  as  to  be  calculated 
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to  deceive."  (Geii.  Corp.  Law,  sec.  6 ;  Cons.  Laws,  p.  1319.) 
The  cIhIiii  of  the  plaintiff  to  equitable  relief  by  way  of  the 
injunction  demanded  is  placed  upon  this  ground:  that  the 
similarity  between  the  names  **is  liable  to  produce  confusion 
of  business  and  to  mislead  those  transacting  business  with 
either  corporation",  and  "to  create  unfair  trade".  It  is 
argued,  in  its  behalf,  that  the  defendant  should  be  restrained 
from  using  the  word  "Corning",  as  part  of  its  corporate 
name,  and  that  its  adoption  was  "the  invasion  of  a  legal 
right,  which  entitles  the  plaintiff  to  the  injunction  without 
regard  to  the  question  of  intent,  or  damage."  The  diffi- 
culty with  the  plaintiff's  case  is  that  it  has  not  been  able  to 
show  that  its  business  is  interfered  with  by  any  competition 
on  the  part  of  the  defendant.  If  its  claim  for  relief  is  rested 
upon  the  notion  that  there  is  competition  by  the  defendant, 
actual,  or  to  be  apprehended,  with  the  business  of  the  two 
firms,  which  take  from  it  the  glass  "  blanks  "  required  for  the 
making  of  cut  glass,  I  think  there  are  two  answei*s.  In  the 
first  place,  it  is  inconceivable  that  it  may  maintain  an  action 
for  the  alleged  protection  of  some  of  its  customers,  who  are 
not  complaining,  and,  in  the  second  place,  as  matter  of  fact, 
these  customer  arc  found  not  to  have  been  interfered  with 
by  any  competition  of  the  defendant.  In  result,  the  plaintiff's 
claim  is  reduced  to  this :  that  it  is  entitled  to  preventive  relief, 
merely,  because  of  a  similarity  in  names,  which  is  liable  to 
create  unfair  trade,  by  reason  of  a  possible  confusion  in  the 
minds  of  those  transacting  business  with  either  corporation, 
to  its  probable  injury.  If  that  were  borne  out  by  the  facts, 
doubtless,  the  plaintiff  would  have  a  standing  in  court  to  pro- 
tect itself  against  injury,  reasonably,  to  be  anticipated.  If  it  be 
made  to  appear  that  there  is  real  ground  for  a  present  appre- 
hension of  a  future  injury  to  a  complainant's  property,  a  court 
of  equity  will  entertain  the  suit  to  quiet  that  apprehension. 
The  defendant  would  have  no  right  to  establish  itself  as  a  rival 
manufacturer  and,  by  imitation  of  name,  to  mislead  the  public 
into  buying  its  manufactures,  under  the  impression  that  they 
were  buying  those  of  the  plaintiff.    But  that  is  not  this  case ; 
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for,  not  only,  is  there  lacking  the  element  of  identity  in  the 
bnsiness  carried  on,  but  the  defendant's  name,  clearly  enough, 
distinguished  the  kind  of  article  it  would  offer  to  the  trade. 
The  evidence  shows  that  the  manufacture  of  cut  glass  is  a 
distinct  business;  in  which  the  plaintiff  had  not  been,  and 
was  not,  engaged.  Between  the  two  concerns  there  has  been 
no  competition,  nor  rivalry  ;  because  each  produces  a  distinct 
class  of  ware.  So  far  as  the  plaintiff  claims  any  exclusive 
right  to  the  use  of  the  name  of  the  city  in  its  title,  it  is  only 
necessary  to  say  that  it  could  acquire  no  property  in  it,  which 
would  entitle  it  to  debar  other  manufacturers  located  there 
from  using  it ;  provided  it  is  not  nsed  in  the  same  verbal  con- 
nection, or  in  such  wise  as  to  leave  the  business  indistinguish- 
able. The  name  "  Corning  "  identifies  no  particular  business ; 
but,  at  most,  would  suggest  to  the  mind  a  great  center  of  the 
glass  industry.  The  provision  of  our  statute,  in  prohibiting 
the  adoption  of  a  name  nearly  resembling  that  of  an  existing 
cor2>oration,  and  the  rule  of  law,  underlying  the  intervention 
by  courts  to  restrain  the  simulation  by  one  corporation  of  the 
name  of  a  prior  corporation,  find  their  application,  when  it  is 
plain  that  the  business  of  the  prior  corporation  would,  or 
might,  be  obtained  and  thus  the  perpetration  of  fraud  be 
made  possible.  {Chas,  S,  Iliggins  Co.  v.  Illggins  Soap  Co.j 
lU  N.  Y.  462 ;  Zee  v.  Ilalet/,  L.  R.  [5  Ch.  App.]  155.)  In 
Zee  v.  ilaley^  the  plaintiffs  claimed  to  have  a  property  in  the 
name  of  The  Guinea  Coal  Company  and  sought  to  restrain 
the  use  by  the  defendant  of  the  same  name.  It  was  held  that 
the  plaintiff  had  no  property  in  the  name,  and  that  "  the  prin- 
ciple upon  which  the  cases  upon  this  subject  proceed  is,  not 
that  there  is  property  in  the  word,  but  that  it  is  a  fraud  on  a 
person  who  has  established  a  trade,  and  carries  it  on  under  a 
given  name,  that  some  other  person  should  assume  the  same 
name,  or  the  same  name  with  a  slight  alteration,  in  such  a 
way  as  to  induce  persons  to  deal  with  him  in  the  belief  that 
they  are  dealing  with  the  person  who  has  given  a  reputation 
to  the  name."  The  law  of  unfair  competition  rests  on  the 
principle  that  no  person  has  the  right  to  sell  his  own  goods  as 
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tliose  of  another  by  misleading  tlie  public.  The  principle  is 
one,  primarily,  to  protect  the  party  complaining  and,  but 
incidentally,  the  public  who  may  deal  with  either. 

The  case  in  this  court,  which  1  have  cited  above,  of  Chas, 
S.  fliffgitis  Co.  V.  Iliggins  Soap  Co.j  and  upon  which  the 
dissent  below  has  been  based,  differs  in  very  material  respects 
from  the  case  before  us.  There,  while  the  plaintiff's  name 
did  not  describe  its  business,  its  product  had  come  to  be  known 
to  the  trade  as  "  Iliggins  Soap,"  and  to  the  public  the  name 
of  the  product  identified  the  manufacture  of  the  plaintiff. 
The  company  was  spoken  of  in  the  trade,  to  some  extent,  as  the 
"  Higgins  Soap  Company  ".  For  fifty  years  the  manufacture 
of  Iliggins  Soap  had  been  carried  on  ;  at  first  by  the  father  of 
Charles  S.  Higgins  and  then  by  the  plaintiff,  to  which  the 
business  had  been  transferred.  Among  the  labels,  transferred 
to  and  used  by  the  plaintiff,  was  one  containing  the  words 
"Higgins  Soap"  and  the  reputation  of  "Higgins  Soap" 
applied  to,  and  designated  to  the  trade,  the  soap  manufac- 
tured by  the  plaintiff  and  its  predecessors.  Shortly  after  the 
plaintiff  corporation  had  been  organized,  Charles  S.  Iliggins, 
its  president,  severed  his  connection  with  it  and  formed  a  new 
corporation,  under  the  name  of  the  "  Higgins  Soap  Company  ", 
and  the  action  was  brought  to  restrain  the  use  of  that  name.  In 
this  court,  the  plaintiff's  claim  was  upheld,  and  very  properly  ; 
inasmuch  as  there  had  been  a  clear  invasion  of  its  rights,  in  pro- 
dnchig  confusion  in  the  trade  to  its  probable  injury.  "  As 
between  these  parties",  as  it  was  observed  in  the  opinion,  "  the 
case  is,  we  think,  the  same  as  if  the  word  *  soap '  was  written 
into  the  plaintiff's  name  and  its  corporate  designation  was 
'Chas.  S.  Higgins  Soap  Company'."  (p.  471.)  The  rule 
was  formulated,  in  our  decision,  that  "  whether  the  court  will 
interfere  in  a  particular  case  must  depend  upon  circum- 
stances ;  the  identity  or  similarity  of  the  names  ;  the  identity 
of  the  business  of  the  respective  corporations ;  how  far  the 
name  is  a  true  description  of  the  kind  and  quality  of  the 
articles  manufactured  or  the  business  carried  on  ;  the  extent 
of  the  confusion  which  may  be  created  or  apprehended,  and 
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other  circumstances  which  might  justly  influence  the  judgment 
of  the  judge  in  granting  or  withholding  the  remedy."  (p.  469.) 
Applying  that  rule,  which  was  applied  with  perfect  propriety 
to  the  circumstances  of  that  case,  to  the  facts  of  the  present 
case,  we  are  at  no  loss  to  perceive  that  the  names  of  "  Corning 
Glass  Works  "  and  of  "  Corning  Cnt  Glass  Company  "  are  not 
similar  to  the  extent  of  producing  confusion,  when  intelli- 
gently observed,  and  the  law  does  not  justify  interference  in 
behalf  of  ignorant,  or  careless,  persons.  The  fact  is  patent, 
upon  the  evidence,  that  there  had  not  been,  and  could  not  be, 
such  confusion  in  the  trade,  with  respect  to  the  products  of 
the  two  concerns,  as  that,  for  instance,  the  defendant  would  he 
asked  for  common  glass  and  glass  ware.  There  is  no  competi- 
tion between  them  and  each  seeks,  and  caters  to,  a  different 
class  of  customers.  The  plaintiff  was  not  known  to  the  trade 
as  a  manufacturer,  or  seller,  of  cut  glass ;  while  that  was  the 
defendant's  sole  business.  As  it  was  said  in  Howe  Scale  Co. 
V.  Wyekoff^  Searnans  <&  Benedict^  (19%  U.  S.  118),  "Courts 
will  not  interfere  where  the  only  confusion  results  from  a 
similarity  of  names  and  not  from  the  manner  of  the  use." 

Enough  has  been  said,  in  connection  with  the  excellent  and 
clear  opinion  of  the  referee,  to  justify  the  conclusion  that  the 
defendant,  in  the  adoption  of  its  corporate  title,  has  not  ren- 
dered itself  amenable  to  the  charge  of  seeking  to  mislead  the 
public  into  the*  belief  that  its  wares  were  the  products  of 
the  plaintiff's  manufacture,  to  the  latter's  serious  damage. 

I,  therefore,  advise  the  affirmance  of  the  judgment. 

CuLLEN,  Ch.  J.,  Hatght,  Vann,  Werner,  Willard  Bart- 
LETT  and  HiscocK,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

LuiGi  Gambacorta,  Appellant. 

Murder — evidence  examined,  and  held  sufficient  to  sustain  ver- 
dict convicting  defendant  —  motion  for  new  trial  on  ground  of 
newly-discovered  evidence  of  insanity  —  inadequacy  of  such 
affidavits. 

The  evidence  upon  the  trial  of  a  defendant  indicted  for  the  crime  of 
murder  examined,  and  lield^  amply  sufficient  to  sustain  a  verdict  con- 
victing the  defendant  of  the  crime  charged. 

Proof  that  the  parents  and  relatives  of  a -defendant,  charged  with  the 
crime  of  murder,  were  mentally  disordered  or  even  insane  is  not  by 
itself  evidence  of  the  insanity  of  the  defendant.  If  there  is  evidence  of 
personal  manifestations  of  the  insanity  of  a  person,  proof  of  hereditary 
tendency  may  be  received  as  supporting  such  primary  evidence. 

Epilepsy,  even  if  well  proved,  does  not  necessarily  establish  that  a  person 
afflicted  with  it  is  so  mentally  disordered  as  to  be  at  all  times  free  from 
responsibility  for  his  acts. 

While  opposing  affidavits  on  a  motion  for  a  new  trial  made  by  a  defend- 
ant convicted  of  murder,  upon  the  ground  of  newly -discovered  evi- 
dence, should  not  be  weighed  with  the  same  exactness  or  closeness 
which  a  jury  should  appl}*^  to  the  evidence  outlined  therein  if  finally 
produced  on  a  trial,  still  some  attention  must  be  given  to  this  feature  of 
such  a  motion  for  the  purpose  of  determining  whether  it  sliould  prevail. 

Where  the  affidavits  produced  on  such  motion  for  the  purpose  of  showing 
that  defendant  was  an  epileptic  and  mentally  irresponsible  were  made 
by  acquaintances,  friends  and  relatives  of  the  defendant  mostly  in  a 
foreign  country  and  beyond  the  reach  of  punishment,  if  they  have 
sworn  falsely,  and  the  affidavits  of  disinterested  affiants  living  within 
the  jurisdiction  of  the  court,  some  of  whom  are  medical  examiners  in 
lunacy,  indicate  the  absence  of  epilepsy  and  other  physical  and  mental 
disorders  alleged  for  the  defendant,  and  no  person  within  the  jurisdic- 
tion of  the  court,  with  the  exception  of  one  friend,  contradicts  these 
affidavits  by  allegations  of  any  conspicuous  indication  of  epilepsy  since 
the  defendant  came  to  this  country,  about  eight  mouths  before  the 
commission  of  the  crime  for  which  he  was  convicted,  it  must  be  held 
that  the  defendant  has  failed  by  his  affidavits  to  establish  any  presump- 
tion whatever  that  the  result  of  a  new  trial  would  be  different  if  all  the 
new  evidence  were  produced. 

(Argued  December  16, 1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
January  16,  1908,  at  a  Trial  Term  for  the  county  of  Erie, 
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upon  a  verdict  convicting   tlie    defendant  of  tlie    crime  ot 
murder  in  the  first  degree  and  from  an  order  denying  a  motion 
for  a  new  trial. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Myron  M,  Ludlow^  Jr.^  for  appellant.  The  People  failed 
to  establish  a  case  of  murder  in  the  first  degree  beyond  a 
reasonable  doubt.  {Stokes  v.  PeopU^  53 1!^^.  Y.  164 ;  People  v. 
Whit^,  24:  Wend.  520 ;  Penal  Law,  §  1044 ;  People  v.  Barberi, 
149  N.  Y.  256 ;  People  v.  Barber,  115  N.  Y.  475.)  Owing  to 
the  fact  that  the  defense  tended  to  prove  that  the  defendant 
had  on  a  number  of  occasions  acted  peculiarly,  sufficient  to 
have  the  acts  characterized  by  certain  witnesses  as  irrational, 
the  absence  of  motive  becomes  very  important  and  the  atten- 
tion of  the  jury  should  have  been  called  to  that  fact  by  the 
court  in  considering  the  presence  of  premeditation  and  delib- 
eration. {People  V.  Dinser,  192  N.  Y.  80;  People  v. 
Osmond,  138  N.  Y.  80 ;  People  v.  Souiherland,  154  N.  Y. 
345;  People  v.  Kennedy,  159  N.  Y.  346;  People  v.  Ber^ 
ham,  160  N.  Y.  402;  People  v.  Jones,  99  N.  Y.  667; 
McKee  v.  People,  36  N.  Y.  113;  Ilendrickson  v.  People, 
10  N.  Y.  13;  People  v.  Place,  157  N.  Y.  584;  People 
V.  Barheri,  149  N.  Y.  256.)  The  court  erred  in  allow- 
ing the  witness  Doininick  Lalla  to  be  sworn  and  testify. 
(Code  Cri!n.  Pro.  §  392 ;  PeopU  v.  Johnson,  185  N.  Y.  219 ; 
Peopls  V.  Donahue,  114  App.  Div.  832;  People  v.  Gral- 
lenzo,  54  App.  Div.  360  ;  ^Yheeler  v.  U.  S,,  159  U.  S.  523.) 
There  was  misconduct  on  the  part  of  the  prosecuting  attorney 
in  his  opening,  stating  a  motive  which  was  not  substantiated, 
in  his  effort  to  place  certain  testimony  before  the  jury  rela- 
tive to  a  former  arrest  and  conviction  of  the  defendant,  and 
in  his  summing  up  making  certain  statements  of  fact  which 
were  not  substantiated  by  the  evidence,  all  of  which  was 
irrelevant,  improper,  prejudicial  to  the  rights  of  the  defend- 
ant, and  constituted  reversible  error.  (23  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  276  ;  Pen^yle  v.  SmM,  162  N.  Y.  520 ; 
People  \\  Millcs,  55  App.  Div.  372;  State  v.  Williams,  63 
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Iowa,  135;  People  v.  Bis8ei%  71  A  pp.  Div.  118;  People  v. 
Daveyy  179  N.  Y.  345;  People  v.  Ray,  36  App.  Div.  389; 
People  V.  C(yrey^  157  N.  Y.  332 ;  People  v.  Fielding,  158 
N.  Y.  642;  People  v.  Hill,  37  App.  Div.  327;  Swan  v. 
Keo^ighy  35  App.  Div.  80.)  The  new  evidence  which  it  is 
shown  the  defendant  can  produce,  if  received  on  the  trial, 
would  probably  have  changed  the  verdict.  (Penal  Law, 
§  1120;  People  v.  Barber,  115  N.  Y.  475  ;  People  v.  Lane, 
31  Ilun,  13 ;  People  v.  Burgess,  153  N.  Y.  5G1 ;  People  v. 
Koemer,  154  N.  Y.  355;  People  v.  Furlong,  187  N.  Y. 
198 ;  P^opZ^  V.  Wood,  126  N.  Y.  259 ;  People  v.  ^5rw(?r, 
175  N.  Y.  419.) 

TFiwfey  CI  Dudley  and  6?wy  P.  Moore  for  respondent. 
The  evidence  on  the  trial  sustained  the  charge  in  the  indict- 
ment and  justified  the  verdict  of  the  jury.  {People  v.  Fer- 
raro,  161  N.  Y.  365.)  Upon  the  trial  of  an  indictment  for 
murder  the  question  of  motive  is  unimportant  when  the  evi- 
dence points  unmistakably  to  the  fact  that  the  act  was  com- 
mitted by  the  defendant.  {People  v.  Fet^aro,  161  N.  Y. 
365.)  No  error  occurred  in  allowing  the  boy  Dominick 
Lalla  to  give  his  testimony  under  oatii.  {Peopls  v.  Johnson, 
185  K  Y.  219.) 

IIiscocK,  J.  There  is  no  question  that  early  in  the  morn- 
ing of  November  20,  1907,  while  they  were  walking  by  tliein- 
selves  in  one  of  the  streets  of  Buffalo,  the  defendant  stabbed 
and  killed  one  Racmonde  Feininenino,  who  was  his  cousin. 
The  men  were  seen  to  be  engaged  in  a  brief  struggle,  in  which 
the  defendant  stabbed  the  deceased  and  after  which  he  ran 
away  and  attempted  to  hide.  The  deceased  was  found  with 
four  stabs,  two  in  the  brejist  and  two  in  the  buck,  and  imme- 
diately died.  There  was  found  near  him  the  knife  with 
which  the  stabbing  was  done. 

There  is  no  evidence  of  any  motive  for  the  killing  ante- 
dating the  occasion  when  it  occurred  and  only  slight  evidence 
of  some  demand  for  bread  or  money  immediately  preceding 
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and  appearing  to  lead  up  to  the  stabbing.  Tlie  jury,  how- 
ever, were  justified  in  determining  that  the  deceased  was  not 
the  aggressor  in  any  quarrel;  that  tlie  defendant  the  day 
before  the  homicide  had  stolen  the  knife  with  which  it  was 
committed,  and  that  without  any  disclosed  reason  of  a  legiti- 
mate nature  he  sought  the  deceased  on  the  morning  in  ques- 
tion at  his  boarding  place  and  apparently  went  with  him  for 
some  distance  to  the  point  where  the  killing  occurred.  From 
these  facts  and  from  the  undisputed  evidence  of  the  number, 
depth,  position  and  character  of  the  wounds  and  of  the  flight 
and  attempted  concealment  of  the  defendant  and  from  the 
lack  of  evidence  of  any  weapon  in  the  possession  of  the 
deceased,  or  of  wounds  upon  the  body  of  the  defendant,  the 
jury  were  fully  warranted  in  finding  that  the  defendant  did 
not  kill  in  justifiable  self  defense  or  in  an  unpremeditated 
burst  of  anger,  but  that  he  had  considered,  prepared,  sought 
an  occasion  for  and,  with  determination  and  continuing  pur- 
pose, accomplished  the  death  of  the  deceased.  The  weight  of 
the  evidence  fairly  favors  this  conclusion,  and  it  would  be 
only  by  the  substitution  of  conjecture  for  testimony  that  we 
could  hold  that  the  jury  should  have  reached  any  other  result 
than  they  did. 

lU  is,  however,  urged  that  various  errors  were  involved  in 
the  trial  which  may  have  influenced  the  jury  to  the  prejudice 
of  the  defendant,  and  that,  therefore,  he  should  have  a  new 
trial.  These  faults  are  alleged  to  have  been  committed  by 
the  district  attorney  in  certain  remarks  made  in  opening  and 
summing  up  the  case,  and  by  the  trial  judge  in  the  admission 
of  certain  evidence  and  in  administering  an  oath  to  a  pro- 
posed witness  of  the  age  of  nine  years.  While  some  of  the 
questions  which  have  been  discussed  by  the  counsel  for  the 
defendant  were  not  raised  by  exceptions  at  the  time,  we  have 
disregarded  this  in  their  present  consideration  and  all  of 
them  have  received  the  careful  attention  to  which  they 
were  entitled.  None  of  them  involve  doubtful  or  obscure 
principles  of  law.  Each  oue  involves  the  query  whether 
plain  and  well-understood  principles  were  applied  to  the  con- 
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duct  of  the  trial.  Under  these  circumstances  it  does  not  seem 
useful  to  discuss  them  separately  or  at  length,  but  on  tlie  other 
hand  to  be  sufficient  to  say  that  after  full  consideration  we  do 
not  think  that  any  errors  even  of  a  technical  nature  were 
committed,  and,  furthermore,  that  if  we  should  assume  that 
any  such  error  was  committed,  it  was  so  fully  cured  and 
obviated  that  no  possible  impairment  of  defendant's  rights 
could  have  accrued  therefrom. 

The  appeal  which  has  presented  more  substantial  questions 
is  the  one  from  the  order  denying  the  motion  made  for  a 
new  trial  upon  the  ground  of  newly-discovered  evidence  that 
defendant  was  mentally  irresponsible  at  the  time  of  the  homi- 
cide, and  while  a  careful  analysis  of  all  of  the  affidavits  and 
evidence  produced  upon  the  hearing  of  that  motion  in  the 
light  of  the  evidence  already  given  on  the  trial  leaves  no  rea- 
sonable doubt  in  my  mind  that  it  was  properly  denied,  still  a 
somewhat  detailed  discussion  of  the  motion  is  justified  if  not 
required. 

The  defendant  came  to  this  country  from  Sicily  about  eight 
months  before  the  homicide  and  at  the  latter  time  was  about 
twenty-three  years  of  age.  He  was  an  ordinary  laborer  and 
undoubtedly  ignorant  and  of  a  low  mental  order.  When  he 
was  placed  on  trial,  in  addition  to  his  general  plea  of  not 
guilty,  he  pleaded  insanity,  and  on  the  trial  evidence  was 
given  for  and  against  him  on  the  issue  thus  presented.  The 
evidence  in  his  favor  consisted  of  testimony  by  laymen  largely 
of  his  general  class,  to  the  effect  that  at  various  times  and 
with  one  or  two  exceptions,  while  in  this  country,  he  had  done 
things  which  it  was  claimed  indicated  that  he  was  of  a  dis- 
ordered mind,  but  which  did  not  at  all  establish  that  he  was 
an  epileptic,  as  afterwards  on  this  motion  claimed.  On  the 
other  side,  the  People  produced  evidence  tending'  to  show 
that  at  the  time  of  the  homicide  and  trial  he  was  in  a  normal 
cjiidit'on  mentally  and  fully  responsible  for  his  acts.  The 
trial  judge  submitted  the  issue  of  his  sanity  and  responsibility 
to  the  jury  in  a  charge  which  was  eminently  fair  and  suffi- 
ciently comprehensive,  and  really  no  complaint  is  made  on 
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tills  appeal  that  tlicir  verdict  against  the  defendant  on  this 
issue  was  not  fully  justified. 

The  motion  for  a  new  trial  was  made  some  fifteen  months 
after  the  trial  and  the  general  claim  was  that  evidence  had 
been  discovered  in  the  meantime  which  so  indicated  that  the 
defendant  was  affected  with  epilepsy  and  a  tendency  to  men- 
tal disorder  and  not  responsible  for  his  acts  at  the  time  of  the 
homicide  that  the  jury  could  not  well  repeat  the  previous 
verdict  if  there  should  be  a  new  trial.  I  shall  assume  that 
the  evidence  outlined  on  the  motion  was  not  cumulative  and 
that  there  was  no  laches  on  the  part  of  the  defendant's  attor- 
neys. In  fact  I  think  it  is  very  apparent  that  the  latter  under 
disadvantageous  circumstances  have  labored  faithfully  and 
and  efiiciently  for  their  client  and  that  no  fault  of  theirs 
stood  in  the  way  of  granting  the  motion  if  it  otherwise  had 
been  well  made. 

The  evidence  outlined  in  the  affidavits  produced  in  support 
of  the  motion  may  be  generally  divided  into  three  classes,  as 
follows : 

(1)  To  the  effect  that  the  defendant's  father  at  times  evinced 
an  abnormal  and  violent  disposition  which  tended  in  the  direc- 
tion of  melancliolia,  and  that  the  mother  also  was  of  an  unusual 
disposition  with  nervous  tendencies ;  that  of  the  defendant's 
collateral  relatives,  a  paternal  uncle,  his  cousin  the  deceased, 
and  two  or  three  more  distant  relatives  had  been  insane,  some 
of  them  being  actually  confined  for  insanity. 

(2)  To  the  effect  that  the  defendant  before  coming  to  this 
country  (with  one  exception)  had  been  subject  to  various  spells, 
so-called  fits  and  convulsions  and  other  manifestations  wit- 
nessed by  laymen,  from  which  might  be  inferred  a  disordered 
and  epileptic  condition,  and  that  he  had  in  fact  been  treated 
by  various  doctors  for  epilepsy,  so  called. 

(3)  The  evidence  of  Doctors  Krauss  and  O'Donnell,  state 
examiners  in  lunacy,  who,  called  as  experts,  expressed  the 
opinion,  based  on  all  of  the  facts  above  outlined  and  on  the 
assumption  that  the  seizures  or  fits  were  of  a  truly  epileptic 
character  rather  than  merely  hysterical  and  also  that  there 
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had  been  no  change  in  his  condition,  tliat  the  defendant  at 
tlie  time  of  the  homicide  was  not  rational  and  responsible  for 
his  conduct. 

It  may  be  stated  in  general  terms  that  tlie  foundation  for 
exjiected  proof  of  the  facts  outlined  in  tlie  tir^t  two  classes  of 
evidence  largely  consisted  of  affidavits  of  persons  in  Sicily 
and,  with  the  exception  of  two  or  three  doctors,  the  persons 
making  such  affidavits  apparently  belonged  to  about  the  same 
class  of  people  as  the  defendant  and  were  his  relatives,  friends  or 
acquaintances.  The  expressions  used  in  the  affidavits  of  some 
of  the  laymen  sufficiently  indicate  the  adoption  of  terms  and 
phitises  which  were  supplied  and  framed  by  others  than  the 
affiants. 

In  opposition  to  these  affidavits  there  were  produced  the 
affidavits  of  several  people  indicating  that  the  defendant  dur- 
ing the  period  commencing  immediately  after  the  trial  and 
extending  down  to  the  time  when  these  affidavits  were  made 
gave  no  indication  of  being  an  epileptic  or  otherwise  men- 
tally disordered.  Those  who  made  such  affidavits  were  keep- 
ers and  the  physician  at  the  prison  where  the  defendant  was 
confined  after  his  trial,  and  these  affiatits  as  the  result  in  the 
aggregate  of  long  and  constant  observation  testified  to  the 
absence  of  any  sign  whatever  of  any  such  disease  or  condition 
as  was  outlined  by  the  affidavits  in  his  behalf  on  this  motion. 
In  addition,  the  People  caused  to  be  produced  and  orally 
examined  at  length  Drs.  Krauss  and  O'Donnell,  originally 
sworn  in  behalf  of  defendant,  and  these  gentlemen  not  only 
testitied  that  neither  at  about  the  time  of  the  trial,  as  the 
result  of  several  examinations  of  hiui,  did  they  observe  any 
sign  that  defendant  was  an  epileptic  or  mentally  disordered 
or  otherwise  than  responsible,  but  further  that  even  if  the 
testimony  in  regard  to  his  condition  before  coming  to  this 
country  was  true  and  thereafter  he  had  been  free  from  epi- 
leptic seizures  as  evidenced  by  the  People's  affidavits,  they 
would  not  be  willing  on  a  new  trial  to  express  the  opinion 
that  at  tiie  time  of  the  homicide  he  was  epileptic  and 
irresponsible. 
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While  we  shoald  not  weigh  the  opposing  affidavits  on  a 
motion  of  this  kind  with  the  same  exactness  or  closeness 
which  a  jury  should  apply  to  the  evidence  outlined  therein  if 
finally  produced  on  a  trial,  still  we  must  give  some  attention 
to  this  feature  of  the  motion  for  the  purpose  of  determining 
whether  it  should  prevail.  When  we  do  this  in  the  present 
instance  it  is  apparent  that  affidavits  made  by  acquaintances, 
friends  and  relatives  of  the  defendant  mostly  in  a  foreign 
country  and  beyond  the  reach  of  punishment  if  they  have 
sworn  falsely  are  not  of  the  same  appai*ent  weight  and  char- 
acter as  the  affidavits  produced  on  behalf  of  the  People  and 
made  by  affiants  who  not  only  appear  to  have  no  personal 
interest  in  this  case,  but  who  are  within  the  jurisdiction  of  the 
court  and  subject  to  its  punishment.  The  affidavits  of  the 
latter  indicate  an  absence  of  any  such  physical  and  mental 
complaints  as  are  alleged  for  the  defendant,  and  no  person, 
with  the  exception  of  one  friend,  contradicts  these  affidavits 
by  allegations  on  this  motion  of  any  conspicuous  indication  of 
epilepsy  since  the  defendant  came  to  this  country. 

But  aside  from  these  considerations,  there  are  others  which 
almost  conclusively  require  that  this  motion  should  be  denied. 

If  we  assume  that  the  defendant's  parents  and  relatives 
were  mentally  disordered  or  even  insane,  these  facts  are  not 
by  themselves  evidence  of  the  insanity  of  the  defendant.  If 
there  is  evidence  of  personal  manifestations  of  the  insanity  of 
a  person,  proof  of  hereditary  tendency  may  be  received  as 
supporting  such  primary  evidence.  {Pringle  v.  Burroughs^ 
185  N.  Y.  375.) 

Epilepsy,  which  is  the  disease  almost  exclusively  pointed 
at  by  the  defendant's  affidavits,  if  well  proved,  does  not  neces. 
sarily  establish  that  a  person  afflicted  with  it  is  so  mentally 
disordered  as  to  be  at  all  times  free  from  responsibility  for  his 
acts.  In  fact  it  is  a  matter  of  common  knowledge  and  obser- 
vation that  many  persons  who  are  subject  to  epilepsy  regu- 
larly and  successfully  transact  business  and  engage  in  other 
transactions  requiring  a  sound  mind.  Such  disease  may  be 
accompanied  by  or  result  in  a  mental  condition  exonerating  the 
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subject  from  responsibility.  It  may  appear  with  or  be  so  long 
continued  and  severe  as  finally  to  result  in  a  condition  of  idiocy, 
or  it  may  manifest  itself  iii  those  violent  attacks  wherein  the 
subject  irrationally  and  irresponsibly  may  assault  another. 

There  is  no  claim  and  no  evidence  that  the  lirst  phase  of  the 
disease  had  overtaken  the  defendant.  He  was  a  young  man 
apparently  of  good  physical  vigor,  and  while  some  of  his  wit- 
nesses have  characterized  his  mind  as  of  a  low  order,  no  one 
of  them  has  claimed  that  he  had  sunk  into  a  condition  of  idiocy. 

So  far  as  the  violent  manifestation  of  the  disease  is  con- 
cerned, it  appears  that  the  victim  of  one  of  these  fits  manifests 
a  prostrated  and  dazed  condition  lasting  some  few  minutes 
when  beginning  to  recover  therefrom.  There  is  not  alone  an 
utter  al)sence  of  any  evidence  to  show  these  characteristics  in 
the  case  of  defendant  on  the  occasion  of  the  homicide,  but  the 
testimony  absolutely  rebuts  any  idea  of  their  existence.  If 
any  credence  wliatever  is  to  be  given  to  the  evidence  of  disin- 
terested witnesses,  it  is  establislied  beyond  any  question  that 
immediately  upon  stabbing  the  deceased  the  defendant  fied 
and  with  tlio  police  ofiicer  and  otiiers  in  pursuit  continued  his 
flight  for  a  thousand  or  eleven  Iiundred  feet  and  Knally 
attempted  to  hide  himself;  that  when  finally  apprehended 
while  compelling  his  captors  to  half  drag  him  away  he  showed 
no  signs  whatever  which  are  recognized  as  accompanying  a 
recovery  from  an  epileptic  fit,  and  during  two  or  three  days 
wliich  followed  his  apprehension  he  showed  no  such  symptoms. 

Under  all  of  these  circumstances  and  of  others  not  specific- 
ally referred  to,  I  think  that  the  defendant  has  failed  by  his 
affidavits  on  the  motion  for  a  new  trial  to  establish  any  pre- 
sumption whatever  that  the  result  of  a  new  trial  would  be 
diflferent  if  all  of  the  new  evidence  were  produced.  Wo  must 
assume  that  the  jury  on  such  trial  would  scrutinize  tlie  evi- 
dence outlined  by  these  affidavits  carefully  and  analytically, 
and  that  they  would  not  be  led  away  by  generalities  or  mere 
conclusions.  Doing  this,  I  believe  that  they  could  not  find  that 
the  weight  of  evidence  supported  defendant's  defense  of 
insanity  at  the  time  of  the  homicide,  and  that  consequently 
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they  would  be  compelled  to  repeat  the  verdict  which  lias 
already  been  given. 

The  order  denying  the  motion  for  a  new  trial,  therefore,  as 
well  as  the  judgment  of  conviction,  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vank,  Wil- 
LARD  BARTLErr  and  Chase,  JJ.,  concur. 

Judgment  accordingly. 


Ira  p.  Swan,  as  Administrator  of  the  Estate  of  William  E. 
Swan,  Deceased,  Respondent,  v,  James  H.  Warner, 
Appellant. 

Evidence  —  books  of  account  —  erroneous  admission  of  entries  in 

books  of  account. 

Where  it  appears  on  the  fjice  of  an  account  of  a  physician  for  professional 
services,  claimed  to  have  been  rendered  to  defendant  by  plaintiff's 
intestate,  that  some  of  the  services  charged  therein  were  rendered  to  a 
nephew  of  the  defendant,  and  there  is  no  evidence  of  any  express 
authority  to  charge  such  services  to  the  defendant,  and  no  proof  of  any 
circumstances  which,  without  authority,  warranted  such  a  charge,  it  is 
error  to  permit  entries  in  books  of  account  kept  by  the  decedent  to  be 
received  in  evidence  for  the  purpose  of  establishing  those  items. 

Swan  V.  }Var7ie}\  12G  App.  Div.  938,  reversed. 

(Submitted  December  8,  1909;  decided  January  4,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  (-ourt  i'l  the  third  judicial  depart- 
ment, entered  May  13,  1008,  affirming  a  judgment  in  favor  of 
plaintifiE  entered  upon  a  verdict. 

Tlie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

li'ichard  Krause  for  appellant.  There  was  no  evidence 
that  any  of  the  services  charged  in  the  account  were  rendered, 
and  the  admission  of  the  account  was  reversible  error.  {Mor- 
rill V.  Whitehead,  4  E.  D.  Smith,  239.)  There  was  no  evi- 
dence that  the  ledger  was  properly  kept,  and  the  admission  of 
the  account  was  reversible  erroi'.  {Ship^nan  v.  Glynn,  31 
App.  Div.  425;  Ke)it  v.  Garvin,  1  Gray,  148;   Taylor  v. 
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Atkhisouj  127  Mich.  633  ;  Pairie  v.  Sherwood^  21  Minn.  225  ; 
Smith  V.  S7nithj  13  App.  Div.  207 ;  State  v.  Shinhorn^  46 
N.  11.  497;  Faxon  v.  Ilollis^  13  Mass.  427.)  The  motions 
to  strike  out  of  the  account  the  items  of  alleged  services  to  the 
defendant's  nephew  should  have  been  granted,  and  the  denials 
thereof  were  reversible  errors.  {Kinloch  v.  Broioii^  1  IHcli.  L. 
223 ;  Deas  v.  Darly,  1  N.  &  McC.  436 ;  TenhroJce  v.  John- 
son, 1  N.  J.  L.  288  ;  Kerr  v.  Love,  1  Wash.  [Va.]  172 ;  Rst.  of 
Henry  Wheeler,  13  Phila.  373  ;  Soper  v.  Veazw,  32  Me.  122 ; 
PouUney  v.  Ross,  1  Dallas,  238.) 

William  D.  McNulty  for  respondent.  The  books  of  the 
decedent  were  properly  introduced  in  evidence.  (  Voshurgh  v. 
Thayer,  2  Johns.  461 ;  Van  Name  v.  Barher,  115  App.  Div. 
51^3 ;  Atwood  v.  Barney,  80  Ilun,  1  ;  Brooks  v.Steen,  6  Hun, 
516;  McGuire  v.  11.  F.  his,  Co,,  7  App.  Div.  575.) 

HiscucK,  J.  This  action  was  brought  to  recover  for  pro. 
fessional  services  as  a  physician  claimed  to  have  been  rendered 
for  the  appellant  by  the  respondent's  intestate.  The  account 
for  which  recovery  was  had  consisted  of  many  items  and 
extended  over  a  period  of  several  months.  With  the  excep- 
tion of  some  very  slight  oral  testimony  which  it  is  claimed 
established  one  of  the  items  of  the  account,  the  evidence  upon 
which  the  recovery  was  based  consisted  wholly  of  entries  in 
books  of  account  claimed  to  liave  been  kept  by  the  deceased 
during  the  period  covered  by  the  claim  involved,  and  the  only 
questions  necessary  to  consider  on  this  appeal  are  those  raised 
by  exceptions  taken  to  or  in  connection  with  the  admission  of 
this  latter  evidence. 

The  rules  governing  the  admission  of  a  party's  books  for 
the  purpose  of  sustaining  his  claim  in  an  action  like  this  are 
stated  as  follows  in  Vosburgh  v.  Thayer  {V^  Johns.  461,  462) : 
"They  ought  not  to  be  admitted  where  there  are  several 
charges,  unless  a  foundation  is  first  laid  for  their  admission,  by 
proving  that  the  party  had  no  clerk,  that  some  of  the  articles 
charged  have  been  delivei*ed,  that  the  books  produced  are  the 
account  books  of  the  party,  and  that  he  keeps  fair  and  honest 
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Hcconnts,  and  this  by  those  who  have  dealt  and  settled  with 
him."  And  this  rule  in  substance  lias  been  reaffirmed  many 
times,  and  amongst  othera  in  the  following  cases  :  Sickles  v. 
Mather  (20  Wend.  72) ;  Beatty  v.  Clark  (44  Hun,  126) ; 
Dooley  v.  Moan  (57  Ilun,  535) ;  Foster  v.  Coleman  (1  E.  D. 
Smith,  8(5);  T<9;;i/m5^>;i  v.  J?(?r«<  (30  Barb.  42) ;  Van  Na^ne 
V.  Barher  (115  App.  Div.  693). 

It  is  a  very  serious  question  amongst  other  things  whether 
respondent  sufficiently  established  the  rendition  of  any  of  the 
items  of  services  for  which  recovery  has  been  had  by  evidence 
independent  of  the  books.  The  identification  of  the  appel- 
lant was  unnecessarily  meager  and  the  evidence  of  his  visit  to 
the  intestate  on  one  occasion  for  the  supposed  purpose  of 
receiving  professional  treatment  left  mucli  to  presumption. 
Since,  however,  we  propose  to  reverse  the  judgment  on  other 
grounds  and  order  a  new  trial  on  which  these  difficulties  may 
be  obviated,  it  is  not  necessary  to  decide  these  questions. 

The  error  for  which  we  decide  to  reverse  the  judgment 
appears  from  the  face  of  the  account,  assuming  it  to  have  been 
admissible.  Very  many  of  the  items  for  which  recovery  was 
allowed  explicitly  indicated  that  the  services  charged  therein 
were  rendered  to  a  nephew  of  the  appellant.  There  was  no 
evidence  of  any  express  authority  to  charge  such  services  to 
the  appellant  and  no  proof  of  any  circumstances  which  with- 
out express  authority  warranted  such  a  charge,  and  it  was, 
therefore,  clearly  error  to  permit  the  account  to  l>e  received  in 
evidence  for  the  purpose  of  establishing  those  items.  Very 
possibly  this  error  could  be  corrected  [)y  a  reduction  of  the 
judgment  by  the  amount  of  the  items  in  question,  but  in  view 
of  the  very  unsatisfactory  condition  of  the  evidence  on  other 
points  we  have  deemed  it  wise  to  reverse  the  judgment 
absolutely  without  any  option  in  favor  of  a  modification. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

CuLLKN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner  and 
WiLLARD  Bartlett,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Accounting  of  George  Leask  et  al.,  as 
Trustees  under  the  Will  of  Hudson  IIoaoland,  Deceased, 
Respondent. 

Dorothy  R.  Hoagland,  an  Infant,  Appellant. 

Adoption  —  rights  of  adopted  child  —  a  limitation  by  a  deed  or 
will,  to  a  child  or  children,  or  conditional  upon  the  survivorship 
of  a  child  or  children,  does  not  include  an  adopted  child  —  con- 
struction of  will  containing  such  a  limitation. 

The  legal  status  of  an  adopted  child,  acquired  by  tbe  law  of  adoption,  is 
by  the  law  of  comity  recognized  in  every  other  jurisdiction  where  such 
status  becomes  material  in  determining  the  right  to  take  property  by 
will  or  inheritance,  so  that  children  of  foreign  adoption,  whose  rights 
are  to  be  adjudicated  upon  here,  should  be  regarded  in  the  same  light 
as  though  they  had  been  duly  adopted  under  the  laws  of  New  York. 

In  case  of  adoption  under  the  statute  of  this  sttite  the  foster  parent  and 
the  minor  have  all  the  rights  of  parent  and  child,  including  the  right  of 
inheritance  from  each  other;  but  a  limitation,  in  a  deed  or  will,  to  a 
child  or  children  or  conditional  upon  the  survivorship  of  a  child  or 
children,  is  not  deemed  to  include  an  adopted  child  where  the  grantor 
or  testator  is  a  stranger  to  the  adoption. 

A  testator  gave  a  certain  siun  to  his  executors  to  pay  the  income  thereof 
to  his  nephew  ''during  his  life,  and,  upon  his  death  leaving  a  child  or 
children  surviving  him,  to  pay  over  the  principal  of  said  sum  to  such 
child  or  children."  In  the  event  of  testator's  nephew  **  leaving  no  chil- 
dren surviving  him,"  the  trust  fund  was  to  '*  revert  to  and  become  a  part 
of  **  the  testator's  residuary  estate.  After  testator's  death  his  nephew 
dieif  leaving  no  issue,  but  left  a  child  adopted  under  the  laws  of  Cali- 
fornia surviving  him.  HeUf,  that  such  adopted  child  cannot  be  deemed 
the  child  of  testator's  nephew  so  as  to  defeat  the  rights  of  remainder- 
men, and  that  the  residuary  legatees  of  testator  are,  under  the  statute, 
to  be  considered  such  remaindermen. 

Matter  of  Uask,  130  App.  Div.  898,  affirmed. 

(Argued  November  10,  1909;  decided  January  4,  1910.) 

Appkal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
17,  1909,  which  affirmed  a  decree  of  the  New  York  county 
Surrogate's  Court  settling  the  accounts  of  the  trustees  under 
the  will  of  Hudson  Hoagland,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
18 
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John  Jay  McKelveysind  Alpheus  H,  Favour  for  appellant. 
Dorothy  Racilia  Hoagland  was  designated  to  take  by  Hudson 
Hoagland  tkrongh  the  instmmentality  of  the  law,  the  means 
by  which  many  testators  appoint  their  beneficiaries.  {Sewalt 
V.  lioherts,  115  Mass.  262 ;  Warren  v.  Preacott,  84  Me.  4rS3-; 
IlariweU  v.  Tefft,  19  E.  I.  644;  Matter  of  KoM^r's  Kstah\ 
199  Penn.  St.  455 ;  Matter  of  Olney,  27  R.  I.  495 ;  Dodui  v. 
Dodin^  16  App.  Div.  42;  Yon  Beck  v.  Thainsen,  44  A  pp. 
Div.  373 ;  167  N.  Y.  601 ;  GiUiam  v.  G.  T.  Co.,  186  N.  Y. 
127 ;  BuUerfield  v.  Sawyer,  58  N.  E.  Rep.  602 ;  U.  S,  T.  (\u 
V.  Maxwell,  26  Misc.  Rep.  280 ;  KimhaU  v.  Story,  108  Mass. 
382.)  That  Dorothy  Racilia  Hoagland,  or  any  one  in  her 
class,  was  meant  to  take  is  shown  by  the  will  itself.  (^Leask  v. 
Bichards,  116  App.  Div.  274.) 

J,  Hampden  Dmcgherty  for  respondents.  The  history  of 
the  law  of  adoption  in  this  state  conclusively  establishes  that 
while  an  infant's  right  to  inherit  from  its  natural  parents  is> 
left  unaffected  by  the  legislation,  the  only  new  right  con- 
ferred  upon  the  child  is  capacity  to  inherit  from  its  foster 
parents.  (L.  1873,  ch.  830,  §  10;  L.  1887,  ch.  703 ;  L.  1896, 
ch.  272,  §  64.)  A  limitation  to  a  child  in  a  deed  or  will  of  a. 
stranger  to  the  adoption  is  not  to  be  taken  as  a  limitation  ta 
an  adopted  child.  {Schafer  v.  Evers,  54  Penn.  St.  304  ; 
Jenkins  v.  Jenkins,  64  !N.  H.  407 ;  Bnssell  v.  Russell,  84 
Ala.  48;  Keegan  v.  Geraghty,  ipi  111.  26;  HockaJay  v. 
Lynn,  98  S.  W.  Rep.  585  ;  Johnson  v.  Bodine,  108  Iowa, 
594  ;  Matter  of  Winchester,  140  Cal.  468  ;  Dodin  v.  Dodin,, 
16  App.  Div.  42.)  An  adopted  child  would  have  been 
excluded  from  the  benefit  of  Mr.  Hoagland's  will  had  there 
been  no  express  exception  in  the  statute.  A  fortiori  the 
exception  absolutely  bars  her  claim.  {Matter  of  Hopkins,. 
102  App.  Div.  458.) 

WiLLARD  Bartlett,  J.     Tliis  casc  involves  the  riglit  of  an 
adopted  child  to  take  under  a  bequest  to  the  child  or  children 
of  a  beneficiary  named  in  a  will  upon  the  termination  of  a. 
trust  estate  in  favor  of  such  beneficiary. 
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By  the  will  of  Hudson  Hoagland  the  sutn  of  $25,000  was 
given  to  his  exeeiitore,  to  pay  over  the  income  thereof  to 
Thomas  C.  Hoagland  "during  his  life,  and  upon  his  death 
leaving  a  child  or  children  surviving  him  to  pay  over  the 
principal  of  said  sum  to  such  child  or  children." 

In  the  event  of  the  death  of  Thomas  C.  Hoagland  "  leaving 
no  children  surviving  him"  the  $25,000  was  to  "revert  to 
and  become  a  part  of"  the  testator's  residuary  estate. 

The  residuary  estate  was  devised  and  1>equeathed  to  the 
testator^s  nephews  and  nieces  in  the  proportions  in  which  the 
gifts  made  to  them  in  the  will  bore  to  one  another. 

Hudson  Hoagland,  the  testator,  died  on  January  30,  1904. 
On  November  28,  1906,  Tiiomas  C.  Hoagland  and  his  wife, 
then  being  residents  of  the  county  of  Los  Angeles  in  the  state 
of  California,  by  a  legal  proceeding  in  the  Superior  Court 
there,  formally  adopted  Dorothy  Racilia  Greene  as  their  child. 
This  girl  was  born  on  October  15, 1904 ;  so  that  her  birth  and 
adoption  were  both  subsequent  to  the  testator's  death.  Thomas 
C.  Hoagland  died  on  April  28,  1907,  leaving  no  issue,  and 
only  this  adopted  child  surviving.  She  had  taken  his  name 
and  is  the  appellant,  Dorothy  Bacilia  Hoagland. 

This  is  a  proceeding  for  the  settlement  of  the  account  of 
the  trustees  under  the  will  of  Hudson  Hoagland.  The  adopted 
child  objected  on  the  ground  that  the  trustees  did  not  account 
to  her  for  the  Thomas  C.  Hoagland  fund  of  $25,000  or  recog- 
nize her  right  as  the  person  legally  entitled  to  such  fund. 
The  objections  were  referred  to  a  referee  who  disallowed  the 
claim  of  the  adopted  child.  His  report  was  confirmed  by  the 
surrogate,  who  made  a  decree  ignoring  her  claim  and  direct- 
ing the  distribution  of  the  Thomas  C.  Hoagland  trust  fund 
among  the  pereons  entitled  to  the  testator's  residuary  estate; 
that  decree  was  affirmed  by  the  Appellate  Division,  and  from 
the  order  of  affirmance  the  adopted  child  appeals. 

It  may  perhaps  be  assumed,  as  it  was  in  N.  Y,  Life  Ins.  c6 
Trust  Co.  V.  Viele  (161  N.  Y.  11,  18),  that  "the  legal  status 
of  an  adopted  child,  acquired  by  the  law  of  adoption,  is  by  the 
law  of  comity  recognized  in  every  other  jurisdiction  where 
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Bucli  status  becomes  material  in  determining  the  right  to  take 
property  by  will  or  inheritance." 

The  effect  of  this  doctrine  is  to  regard  the  children  of 
foreign  adoption  whose  rights  are  to  be  adjudicated  upon 
here,  in  the  same  light  as  though  they  had  been  duly  adopted 
under  the  laws  of  New  York. 

While  counsel  for  respondents  insists  that  the  doctrine 
does  not  apply  in  favor  of  a  child  of  foreign  adoption  who 
lias  not  become  a  resident  of  this  state,  we  will  discuss  the 
case  on  the  assumption  that  the  appellant  has  the  rights  of  a 
child  adopted  tinder  the  Xew  York  statute  and  proceed  to 
inquire  whether  by  force  of  that  statute  she  is  to  be  deemed 
a  designated  heneticiary  under  the  provision  ot  the  will  in 
question  here^  as  being  a  child  of  Thomas  C.  Koagland. 

In  a  case  of  adoption  under  our  statute  the  foster  parent 
and  the  minor  have  all  the  rights  of  parent  and  child,  includ- 
ing the  right  of  inheritance  from  each  other ;  "  but  as 
respects  the  passing  and  limitation  over  of  real  or  personal 
property  dependent  under  the  provisions  of  any  instrument 
on  the  foster  parent  dying  without  heirs,  th^  7?itnor  is  7wt 
deeiaed  the  child  of  the  foster  parent  so  as  to  defeat  the  rights  • 
of  reiruihidennenP  (Section  64,  Domestic  Relations  Law,  \ 
chap.  272,  Laws  of  1896 ;  now  section  114,  chap.  14,  Con- ' 
solidated  Laws.) 

In  New  York  and  other  states  having  similar  statutes  of 
adoption  a  limitation,  in  a  deed  or  will  to  a  child  or  children 
or  conditioned  upon  tlie  survivorship  of  a  child  or  children, 
is  not  deemed  to  include  an  adopted  child  where  the  grantor 
or  testator  is  a  stranger  to  the  adoption. 

The  words  "  leaving  a  child  or  children  "  as  used  by  the 
testator  had  reference  to  the  natural  offspring  of  the  life 
beneficiary  —  to  a  child  or  children  born  to  him  in  wedlock 
and  who  should  survive  him.  The  testator  contemplated 
actual  parentage  —  a  relation  dependent  upon  the  operation 
of  natural  laws  in  marital  intercourse  and  which  could  not 
arise  without  the  intervention  of  natural  laws  favorable  to 
the  procreation   and  birth  of  offspring.     In  this  respect  it 
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differs  essentially  from  the  relation  of  adoptive  parentage 
which  may  l>e  established  by  the  voluntary  act  of  the  parties 
thereto.  What  Hudson  Hoaglaiul  meant  in  substance  was  the 
same  as  though  he  hal  said:  "If  God,  in  his  good  provi- 
dence, shall  give  my  nephew,  Thomas  C.  Hoagland,  a  child 
or  children  who  shall  survive  him,"  etc.,  then  they  should 
receive  the  principal  sum  of  twenty-five  thousand  dollars  of 
which  the  fatlier  was  given  the  income  for  life.  lie  did  not 
mean  that  if  this  nephew  should  adopt  a  child  who  survived 
him  that  such  child  slionld  take.  Other  languasce  would 
have  been  used  if  he  had  intended  thus  to  confer  upon  Thomas 
C.  Hoagland  a  virtual  power  of  appointment.  The  phnise 
**  leaving  a  child  or  children  "  is  not  one  which  would  natu- 
rally be  used  in  reference  to  an  adopted  cliild  or  children. 
*"  Having  adapted  a  child  or  children  who  survived  him"  or 
some  similar  phraseology  would  have  been  employed  if  it  had 
been  the  intention  of  the  testator  to  include  children  by  adop- 
tion in  the  qualifying  clause  under  consideration. 

The  question  involved  in  the  present  appeal  does  not 
appear  ever  to  have  been  passed  upon  by  this  court.  The 
nearest  approach  to  its  consideration  by  the  Supreme  Court 
was  in  Matter  of  Hopkins  (102  App.  Div.  458),  in  which  the 
Appellate  Division  in  the  second  department  held  that  an 
adopted  child  of  a  son  of  the  testator  was  not  entitled  to 
take  under  a  will  providing  that  if  either  of  his  sons  should 
die  before  his  wife  the  share  of  that  son  should  go  to  his 
children. 

In  the  case  of  Dodin  v.  Dodln  (16  App.  Div.  42,  48) 
CcLLKX,  J.,  doubted  whether  a  testator  really  intended  that 
Lis  adopted  child  should  take  even  under  a  residuary  clause 
which  directed  that  the  residuum  of  the  estate  should  descend 
and  be  distributed  according  to  the  laws  of  the  state  of  Xew 
York.  He  declared  that  the  test  was  not  what  the  status  of 
the  adopted  child  is  at  law  but  how  such  child  is  treated  in 
the  nomenclature  or  vocabulary  of  the  testator.  Applying 
that  test  in  the  present  case  we  find  it  impossible  to  believe 
that  wheii  Hudson  Hoagland  spoke  of  his  nephew  leaving  a 
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child  or  children  surviving  him,  he  could  have  had  an  adopted 
child  or  children  in  contemplation. 

In  those  states  whose  statutes  of  adoption  resemble  oura  a 
limitation  to  a  child  in  the  will  of  a  stranger  to  the  adoption 
is  not  treated  as  a  limitation  to  an  adopted  child.  Thus,  in 
Pennsylvania  a  devise  to  trustees  for  the  use  of  a  married 
woman  for  life  and  upon  her  death  to  be  conveyed  to  her 
children  and  the  heirs  of  her  children  forever  has  been  held 
to  convey  nothing  to  children  who  had  been  adopted  by  the 
life  beneficiary  under  the  Pennsylvania  statute.  {Schafer  v. 
Eneu,  54  Penn.  St.  304.) 

In  New  Hampshire  a  statute  for  the  adoption  of  children 
provided  that  the  adopted  child  should  1>e,  for  the  purpose  of 
inheritance  by  such  child  and  all  other  legal  consequences  and 
incidents  of  the  natural  relations  of  parents  and  children,  the 
child  of  the  parents  by  adoption  the  same  as  if  he  had  been 
born  to  them  in  lawful  wedlock,  except  that  he  should  not  be 
capable  of  taking  property  expressly  limited  to  the  heirs  of 
the  body  or  bodies  of  the  parents  by  adoption.  It  was  held 
by  the  Supreme  Court  of  that  state  that  the  adoption  of  an 
illegitimate  child  by  the  father  and  his  wife  did  not  render 
such  child  his  issue  under  the  statute  of  adoption  so  as  to 
defeat  a  remainder  created  by  will  and  made  contingent  upon 
his  leaving  no  issue.     {Jenkins  v.  Jenlchia^  64  N.  H.  407.) 

In  Missouri  it  has  been  held  that  the  devise  of  a  remainder 
in  fee  to  the  "  nearest  and  lawful  heirs  "  of  a  testator  and  his 
wife  carried  nothing  to  an  adopted  son  of  the  wife.  {Rein- 
(lers  v.  Koppehnan^  94  Mo.  338.)  In  the  case  last  cited  the 
court  said  that  the  very  terms  "  nearest  and  lawful  heirs  " 
excluded  the  idea  of  an  adopted  heir,  and  that  in  common  par- 
lance the  terms  "heirs at  law"  and  "lawful  heirs"  invariably 
referred  to  tlie  heirs  upon  whom  descent  is  cast  by  law  and 
not  to  an  heir  by  adoption.  So,  here,  we  think  that  the  expres- 
sion "  leaving  a  child  or  children,"  in  common  parlance,  imports 
a  child  or  children  born  in  lawful  wedlock,  and  not  a  child  or 
children  whose  filial  relation  arises  solely  out  of  an  adoption. 

In  those  cases  cited  to  sustain  the  proposition  that  a  limita- 
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tion  to  a  child  in  a  deed  or  will  of  a  stranger  to  tiie  adoption 
is  to  be  taken  as  a  limitation  to  an  adopted  cliild,  it  will  be 
fonnd  that  the  statutes  of  adoption  nnder  consideration  were 
much  broader  and  more  comprehensive  in  their  terms  than 
the  New  York  statnte.  Thns,  the  statute  of  adoption  con- 
sidered in  Sewall  v.  lioberts  (115  Mass.  262,  276)  provided 
that  a  child  adopted  thereunder  "  shall  be  deemed,  for  tlie 
pur|)ose8  of  inheritance  by  such  child  and  all  other  legal  con- 
sequences and  inqidents  of  the  natural  relations  of  parents 
and  children,  the  child  of  the  parents  by  adoption,  the  same 
as  if  he  had  been  born  to  them  in  lawful  wedlock."  The 
Maine  statute  considered  in  Warren  v.  Prescott  (84  Me.  483) 
made  the  adopted  child  ^'  to  all  intents  and  purposes,  the  child 
of  his  adopters,  the  same  as  if  born  to  them  in  lawful  wedlock  " 
with  an  exception  which  is  immaterial  in  this  case ;  and  in 
nartioeU  v.  Teft  (19  R.  I.  644)  the  Rhode  Island  statute 
whose  operation  was  invoked  was  similar  in  effect  to  the 
statutes  of  Massachusetts  and  Maine. 

Under  the  pi'ovision  of  our  statute  of  adoption  which 
declares  that  in  regard  to  the  limitation  over  of  common 
property  dependent  on  the  foster  parent  dying  without  heira 
the  minor  is  not  deemed  the  child  of  the  foster  parent  so  as 
to  defeat  the  rights  of  remaindermen,  the  residuary  legatees 
in  the  present  case  are  to  be  considered  such  remaindermen 
and  the  adoption  of  the  appellant  by  the  life  tenant  is  inef- 
fectual to  defeat  their  right  to  take. 

In  construing  this  very  will  this  court  has  held  that  the 
nephews  and  nieces  who  are  entitled  to  share  in  the  residuary 
estate  become  in  effect  the  remaindermen  of  those  for  whose 
benefit  the  trust  was  created  but  who  had  no  children  to  take 
tlie  principal.     {Lemk  v.  Ricliards,  188  N.  Y.  291,  300.) 

In  view  of  this  explicit  expression  of  opinion  in  the  case 
cited  it  is  hardly  necessary  to  follow  counsel  in  their  extended 
discussion  of  the  question  whether  the  estate  of  the  nephews 
and  nieces  is  an  estate  in  reversion  or  an  estate  in  remainder. 
The  term  "  remaindermen "  in  the  statute  of  adoption  was 
evidently  employed  by  the  legislature  in  the  broad  sense  of 
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tliose  who  might  ultimately  be  entitled  to  take  t)ie  estate, 
whetlier  they  were  technically  remaindermen  under  the 
definition  of  the  common  law  or  otherwise.  To  allow  the 
claim  of  the  appellant  to  defeat  their  rights  would  be  to  dis- 
regard the  plain  declaration  of  onr  statnte  in  regard  to  the 
effect  of  adoption. 

The  order  appealed  from  should  be  affirmed,  without  costs. 

CcLLEjf,  Ch.  J.,  Haioht,  Vann,  Wkrneb,  Hisoock  and 
Chase,  JJ.,  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York,   Appellant,  v. 

UoRACE  Inman,  Respondent. 

Tax — invalid  sale  of  wild  or  non-resident  lands  for  unpaid  taxes 
—  curative  statute  (L.  1885,  ch.  448)  does  not  operate  as  Statute 
of  Limitations  in  favor  of  the  state  unless  lands  are  advertised 
pursuant  to  chapter  458  of  Laws  of  1885  —  action  of  ejectment 
by  the  state  —  state  must  prove  title  —  when  tax  is  void  for 
irregvilarities  the  record  of  the  tax  deed  under  the  curative 
statute  (L.  1885,  ch.  448)  is  ineffectual  to  validate  the  title. 

The  curative  statute  (L.  1885,  ch.  448)  proviiling  that  all  conveyances  of 
wild  or  non-resident  lands,  sold  for  unpaid  taxes,  executed  by  the 
comptroller,  or  his  grantees  of  such  lands,  after  having  been  recorded 
for  two  years,  shall,  after  six  months  from  the  enactment  of  the  statute, 
be  conclusive  evidence  of  the  regularity  of  the  sale  and  all  the  proceed- 
ings prior  thereto,  may  operate  also  as  a  Statute  of  Limitations;  but  to 
be  effective,  as  such,  in  favor  of  the  state,  there  must  be  an  oppor- 
tunity given  to  enforce  adverse  claims.  The  state,  however,  cannot  be 
sued  except  by  its  own  consent  and  the  statute  does  not  commence  to 
run  until  such  consent  is  given;  but  w*here  the  comptroller  advertises 
such  lands  pursuant  to  section  4  of  chapter  453  of  the  Laws  of  1885,  he 
becomes  vested  with  the  actual  possession  of  the  same  so  as  to  author- 
ize an  action  to  be  brought  against  him.  Where  it  does  not  appear 
that  the  comptroller  lias  ever  advertised  such  lauds  as  required  by  said 
statute,  the  record  of  the  t^ix  deeds  does  not  oi)erate  to  set  chapter  448 
of  the  Ijaws  of  1885  runaliig  as  a  Statute  of  Limitations. 

Where  non-resident  lands  sold  and  bid  in  by  tl>e  state,  in  1871,  for  unpaid 
taxes  of  previous  years,  were  subsequently  twice  advertised  for  sale 
for  unpaid  taxes  of  later  date,  but  at  the  second  and  third  sales  were 
withdrawn  from  public  bidding  and  bought  in  by  the  state  for  the 
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unpaid  taxes  on  the  t]ieory  that  they  were  already  the  property  of  the 
state,  and  it  appears  that  the  first  deed  transferred  no  title  to  the  state, 
the  subsequent  sales  were  void  because  of  the  withdrawal  from  public 
competition,  and,  therefore,  the  title  of  the  state  to  the  lands  in  dis- 
pute, which  must  rest  solely  on  the  first  tax  sale,  is  invalid. 

The  fact  that  the  defendant  in  an  action  of  ejectment  brought  by  the 
state  to  recover  possession  of  lands  sold,  and  bought  in  for  unpaid 
taxes,  gave  no  proof  of  title,  nor  evidence  that  he  entered  under  claim 
of  title,  is  immaterial,  where  the  tax  sales  w^ere  void  and  judgment  has 
been  rendiered,  for  that  reason,  in  favor  of  defendant.  It  is  a  well- 
settled  general  rule  of  law  that  the  plaintiff  in  ejectment  must  succeed 
'  on  the  strength  of  his  own  title,  not  on  the  weakness  of  the  defendant's 
title 

Where  legal  title  is  established  by  neither  party  in  an  action  of  ejectment, 
the  one  showing  the  prior  possession  in  himself  or  in  those  through 
whom  he  claims,  although  for  a  period  less  than  that  which  is  requisite 
to  confer  a  title  by  adverse  possession,  will  be  deemed  to  have  the  better 
right.  Therefore,  though  the  defendant  proves  merely  naked  possession 
in  himself  without  claim  of  title,  it  is  sufilcient  to  enable  him  to  succeed 
in  his  defense  if  the  plaintiff  fails  to  prove  title  on  its  part. 

Where  the  state  proceeds,  at  one  time,  to  sell  lands  for  unpaid  taxes,  some 
of  which  are  valid  and  others  invalid,  the  title  of  the  owner  is  not 
thereby  divested,  and  where  there  is  a  finding  of  fact,  sustained  by  the 
evidence,  that  the  assessment  roll  of  1862,  assessing  the  lands  in  ques- 
tion, was  not  verified  by  the  assessors,  and  that  the  board  of  supervisors 
of  the  county  in  which  such  lands  are  situated,  in  the  3'ears  1863,  1864 
and  1865,  did  not  ascertain  or  extend,  nor  assess  and  levy,  the  ttixes  for 
those  years,  in  the  manner  required  and  prescribed  by  the  statute  then 
in  force,  such  taxes  were  void  and  the  sale  of  the  lauds  in  question  there- 
under, in  1871,  under  which  the  stsite  claims  title,  was,  therefore,  void 
and  transferred  no  title. 

The  record  of  the  tax  deed  made  to  the  state  in  pursuance  of  the  sale  in 
1871  is  ineffectual  under  chapter  448  of  the  Laws  of  1885,  operating 
solely  as  a  curative  act,  to  confer  title  on  the  state.  A  retrospective 
statute  may  validate  a  tax  void  for  failure  to  comply  with  any  statu- 
tory requirement  that  the  legislature  might  have  originally  dispensed 
with,  but  the  power  to  validate  a  tax  sale  so  as  to  make  it  effectual  to 
transfer  a  title  is  much  more  limited.  Where,  as  in  this  case,  the  pro- 
ceedings are  so  fatally  defective  that  no  title  ])asses,  the  legislature 
cannot  transfer  the  property  of  one  person  to  another. 

People  V.  Inmah,  180  App.  Div.  892,  affirmed. 

(Argued  December  13,  1909;  decided  January  4, 1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in    the   third   judicial  department,  entered 
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August  26y  1909,  affirming  a  judgment  in  favor  of  defendant 
entered  npon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Z.  Bell  and  Johii  K,  Ward  for  appellant.  As  the 
defendant  failed  to  show  title  by  adverse  possession  his 
defense  failed.  {Archibald  v.  iT.  Y.  C.  <&  If.  R,  R.  R.  Co,y 
157  N.  Y.  682;  lewis  v.  iT.  T.  C.  <k  H.  R,  R.  R.  Co.,  162 
N.  Y.  220 ;  A.  B.  N,  Co.  x.  N.  Y.  E.  R.  R.  Co.,  129 
N.  Y.  262;  HeOer  v.  Cohen,  164  N.  r.  299;  Doh&rty  v. 
MatseU,  119  N.  Y.  646 ;  UoweU  v.  Leavitt,  96  N.  Y.  617 ; 
Deering  v.  ReiUy,  167  N.  Y.  184;  Archibald  v.  N.  Y. 
C.  dk  H.  R.  R.  R.  Co.,  1  App.  Div.  251.)  Defendant  had 
no  standing  to  attack  the  validity  of  plaintiff's  tax  deed. 
{Detmold  v.  Drake,  46  N".  Y.  318 ;  Stephens  v.  Ilatiser, 
39  N.  Y.  302 ;  Croner  v.  Cowdry,  139  N.  Y.  471 ;  Peojde 
V.  Francisco,  76  App.  Div.  262;  Deering  v.  ReiUy,  167 
N.  Y.  184;  People  v.  Turner,  117  N.  Y.  234;  Andrns 
V.  Wlieeler,  18  Misc.  Rep.  646 ;  People  v.  Ca7npbell,  143 
N.  Y.  335;  People  v.  Ladew,  189  N.  Y.  355.)  Any  errors 
in  the  assessments  have  been  cured  by  subsequent  legislation. 
{People  v.  Turner,  117  N.  Y.  227 ;  Peoj)le  v.  Turner,  145 
N.  Y.  451 ;  J/^/^.9  v.  Roberts,  162  N.  Y.  371 ;  N.  P.  Ass^i. 
Y.  Lloyd,  167  N.  Y.  431 ;  Turner  v.  New  York,  168  U.  S. 
90 ;  S.  L.  Co.  V.  Comptroller,  177  U.  S.  318 ;  People  v. 
Ladew,  189  N.  Y.  355  ;  S.  L.  Co.  v.  Roberts,  195  N.  Y.  303  ; 
Jackson  v.  Rowe,  106  App.  Div.  65 ;  191  N.  Y.  612.) 

Henry  V.Borst  for  respondent.  The  tax  deed  of  1875  on 
which  plaintiff  based  its  claim  to  the  island  in  question  is 
void  by  reason  of  defects  in  the  proceedings  wliich  led  up  to 
the  giving  of  it.  (L.  1855,  ch.  427,  §  4  ;  Thonxpso^i  v.  Bur- 
hans,  61  N.  Y.  52;  Westfall  v.  Preston,  49  N.  Y.  349; 
People  V.  Turner,  117  N.  Y.  227 ;  People  v.  Suffern,  68  K 
Y.  321 ;  Bradley  v.  Ward,  58  N.  Y.  406 ;  Black  on  Tax 
Titles  [2d  ed.],  §§  228,  260 ;  S,  L.  <&  T  Co.  v.  Roberts,  195 
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N.  Y.  303 ;  People  v.  Hagadom,  104  N.  Y.  516 ;  Path  v. 
Mayor  J  etc.j  151  N.  Y.  16 ;  Ne-horsa-ne  Park  A88n.  v.  Uoyd^ 
167  N.  Y.  431 ;  People  v.  Chapin,  105  N.  Y.  309.)  The 
errors  in  the  assessments  and  proceedings  which  led  np  to  the 
making  of  plaintifiPs  tax  deeds  have  not  been  cured  by  sclise- 
quent  legislation.  {S.  Z.  d&  T.  Co.  v.  RohertSj  195  N.  Y. 
303  ;  Hoisted  v.  Silversteiii^  196  N.  Y.  1 ;  People  v.  Ladew^ 
189  N.  Y.  355  ;  People  ex  rel,  Millard  v.  Roberts^  151  N. 
Y.  540;  Clark  v.  KirJdand,  118  K  Y.  Supp.  315.)  The 
referee  rightly  held  that  ^'  the  defendant  has  sufficient  interest 
in  the  premises  described  in  the  complaint  to  entitle  him  to 
question  and  attack  the  plaintiff's  title  and  to  defend  this 
action.'*  {Staples  v.  Parker ^  41  Barb.  648 ;  Cl<ison  v.  Bald 
win,  152  N.  Y.  211 ;  People  v.  Rector,  etc.,  22  N.  Y.  44; 
Blunt  V.  Aiken,  15  Wend.  522  ;  Newell  on  Ejectment,  357  ; 
Chamberlain  v.  Choles,  35  N.  Y.  477 ;  Mayor,  etc.,  v.  Carle- 
ton,  113  N.  Y.  291 ;  Hill  v.  Draper,  10  Barb.  455  ;  Dickin- 
son V.  Smith,  25  N.  Y.  103 ;  Jones  v.  Bland,  116  Penn.  St. 
194;  Blunt  v.  Bassett,  124  N.  Y.  117.) 

CuLLKNy  Ch.  J.  The  action  is  ejectment  to  recover  )>08- 
session  of  a  piece  of  land  known  as  Pine  Island,  in  Raquette 
lake,  Hamilton  connty.  The  complaint  is  in  the  ordinary 
form,  alleging  that  the  plaintiff  is  the  owner  and  entitled  to 
the  possession  of  the  land,  and  that  the  defendant  unlawfully 
entered  thereon  and  withholds  tiie  possession  thereof.  The 
answer  states  two  defenses :  1st.  A  general  denial  of  plain- 
tiff's title.  2nd.  Adverse  possession  by  the  defendant  for 
more  than  forty  years. 

In  support  of  its  title  the  plaintiff  put  in  evidence  three 
deeds  from  the  comptroller  of  the  state  made  on  tax  sales  of 
property  which  it  is  claimed  embrace  the  premises  in  con- 
troverey :  1.  Deed  dated  Feb.  1,  1875,  made  in  pursuance  of 
a  sale  held  in  1871  for  unpaid  taxes  of  the  years  1861  to 
1865,  inclusive.  2.  Deed  dated  August  10,  1881,  made  in 
pursuance  of  a  sale  held  in  1877  for  unpaid  taxes  of  the  years 
1867  to  1869,  inclusive.     3.  Deed  dated  Oct.  31,  1884,  made 
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pni-siiHiit  to  a  sale  held  in  1881  for  unpaid  taxes  of  the  years 
1871  to  1873,  inchisive.  At  tlie  commencement  of  the  trial 
the  parties  entered  into  tliis  stipulation  :  "  Defendant  admits 
that  he  is  now  and  has  been  many  years  in  the  possession  of  the 
Island  or  premises  described  in  the  complaint,  and  was  so  in 
possession  of  the  same  at  the  commencement  of  the  action/' 
The  defendant  gave  no  proof  of  title,  nor  evidence  that  he 
entered  under  a  claim  of  title.  The  referee  held  that  the  tax 
sales  were  void  and  for  that  reason  directed  judgment  in 
favor  of  the  defendant. 

We  think  that  the  certified  copies  of  the  deeds  in  the  office 
of  the  comptroller  were  sufficient  to  show  their  record  in  the 
county  of  Hamilton,  especially  as  when  they  were  offered  in 
evidence  with  indorsements  thereon  stating  that  they  had 
been  recorded  in  that  county,  no  objection  was  made  by  the 
defendant  that  to  prove  the  record  there  should  have  been 
another  certificate  by  the  county  clerk.  The  statute  (L.  1885, 
ch.  448)  provides :  "  All  such  conveyances  that  have  been 
heretofore  executed  by  the  comptroller,  and  all  conveyances  of 
the  same  lands  by  his  grantee  or  grantees  therein  named,  after 
having  been  recorded  for  two  years  in  the  office  of  the  clerk 
of  the  county  in  which  the  lands  conveyed  thereby  are  located 
*  *  *  shall,  six  months  after  this  act  takes  effect,  be  con- 
clusive evidence  that  the  sale  and  all  proceedings  prior  thereto, 
from  and  including  the  assessment  of  tlie  land  and  all  notices 
required  by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  by  law  to  redeem,  were  regular  and  were 
regularly  given,  published  and  served  according  to  the  pro- 
visions of  tliis  act,  and  all  laws  directing  or  requiring  the  same, 
or  in  any  manner  relating  tliereto."  This  statute  may  operate 
not  only  as  a  curative  statute,  but  also  as  a  Statute  of  Limita- 
tions. {Metgs  V.  Roberts^  162  N.  Y.  371.)  But  to  be  effective 
as  a  Statute  of  Limitations  there  must  be  given  an  opportunity 
to  enforce  adverse  claims.  If  the  deed  ran  to  a  private  party 
the  six  months  allowed  by  the  statute  might  be  sufficient,  but 
the  state  cannot  be  sued  except  by  its  own  consent.  {Sanders 
V.  S«,cfo?i,  182  X.  Y.  477.)    Ilence  the  statute  would  not  cona- 
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incnce  to  run  until  snch  consent  was  given.  {Saranac  Land  (& 
Timber  Co.  v.  Hoberts,  195  K  Y.  303.)  We  have  Iield  that 
under  section  4  of  chapter  453  of  the  Laws  of  1885,  wlien 
the  comptroller  advertises  the  lands  as  therein  provided, 
lie  becomes  vested  with  the  actual  possession  of  the  same  so  as 
to  aatliorize  an  action  to  be  brought  againsi:  him.  In  this  case, 
however,  it  does  not  appear  that  the  comptroller  ever  adver- 
tised  the  lands  as  required  by  the  statute.  Hence  the  record 
of  the  tax  deeds  could  not  operate  to  set  the  statute  running  as 
a  Statute  of  Limitations.  The  efficacy  of  snch  record  in  cur- 
ing defects  will  be  considered  later. 

At  the  second  and  tliird  tax  sales  the  lands  were  withdrawn 
from  public  bidding  and  were  bought  in  by  the  state  for  the* 
unpaid  taxes  on  the  theory  that  they  were  already  the  prop- 
erty of  the  state.  If  the  deed  under  the  first  tax  sale  con- 
veyed title  to  the  state,  it  was  not  necessary  for  the  plaintiff 
to  rely  on  the  deeds  given  on  the  second  and  third  sales.  But 
if,  on  the  contrary,  the  first  deed  transferrred  no  title  to  the 
state,  the  subsequent  sales  were  void  because  of  the  withdrawal 
of  the  lands  from  public  competition.  {Saranac  Zand  cfe 
Thnher  Co,  v.  Roberts^  supra,)  Therefore,  the  plaintiff's  title 
must  rest  solely  on  the  first  tax  sale.  The  referee  held  that 
sale  void  for  defects  in  the  imposition  of  the  taxes  for  which 
the  sale  was  made.  The  learned  counsel  for  the  apj^ellant 
strenuously  argues  that  the  defendant  was  in  no  position  to 
attack  the  validity  of  the  plaintiff's  deed,  and  many  authori- 
ties are  cited  in  support  of  that  claim.  These  authorities  are 
misundei'stood.  It  is  the  general  rule  of  law,  well  settled  by 
the  authority  of  the  decided  cases  and  of  the  text  writers, 
that  the  plaintiff  in  ejectment  must  succeed  on  the  strength  of 
his  own  title,  not  on  the  weakness  of  the  defendant's.  {Cham- 
berlain V.  lai/lor^  105  N.  Y.  185 ;  Roherts  v.  Bamngarten^ 
1 10  id.  380.)  To  this  rule  there  are  certain  well-defined  excep- 
tions. The  tenant  may  not  deny  the  title  of  his  landlord, 
that  is  to  say,  he  cannot  deny  the  title  of  the  landlord  at  -the 
time  the  tenant  entered  into  possession,  though  he  may  show 
that   the   landlord    subsequently   has   been  divested   of  his 
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title.  {Hoag  v.  Iloag^  35  N.  Y.  469.)  Where  legal  title  is 
established  by  neither  party,  the  one  showing  tlie  prior 
possession  in  himself  or  in  those  through  whom  he  claims, 
Hlthoiigh  for  a  period  less  than  that  which  is  reqaisite  to  con- 
fer a  title  by  adverse  possession,  will  be  deemed  to  have  the 
better  right.  (  Whitney  v.  Wright^  15  Wend.  171 ;  Tyler  on 
Ejectment,  72 ;  Hunter  v.  Starin^  26  Hun,  529.)  Possession 
is  always  sufficient  to  recover  as  against  a  mere  trespasser  or 
intruder  without  title.  The  plaintiff,  however,  does  not  bring 
its  case  within  this  exception  to  the  general  rule,  for  it  failed 
to  prove  any  prior  possession  in  itself.  The  presumption  of 
possession  following  the  legal  title  which  the  plaintiff  nndonbt- 
'edly  at  one  time  had  as  the  original  owner  of  all  the  lands  in 
this  portion  of  the  state  was  destroyed  by  proof  of  the  deed 
or  letters  patent  made  by  the  state  on  August  14th,  1786,  of  a 
large  tract  of  land  embracing  the  premises  in  suit.  There- 
fore, though  the  defendant  proved  merely  naked  possession  in 
himself  without  claim  of  title,  it  was  sufficient  to  enable  him 
to  succeed  in  his  defense  if  the  plaintiff  failed  to  prove 
title  on  its  part.  The  very  case  relied  on  by  the  learned  coun- 
sel for  the  appellant  establishes  this  proposition.  Wing  v. 
De  La  Rionda  (131  N.  Y.  422)  was  in  ejectment  to  recover 
a  lot  of  land  in  the  city  of  Brooklyn.  The  plaintiff 
claimed  title  through  a  sale  on  the  foreclosure  of  a  mort- 
gage given  by  one  concededly  the  owner  of  the  property. 
Tlie  judgment  of  foreclosure  was  rendered  in  1852.  In 
November,  1869,  a  sale  thereunder  was  had  and  the  premises 
bid  in  by  one  Luman  B.  Wing.  In  October,  1875,  an  order 
was  made  relieving  Wing  from  his  purchase.  In  February, 
1886,  the  plaintiff  having  become  the  assignee  of  Wing's  bid, 
an  order  was  made  vacating  the  previous  order  relieving  the 
purchaser  and  directing  the  referee  to  complete*  the  sale  and 
make  the  proper  conveyances  thereunder.  The  defendant  was 
in  possession,  but  apparently  without  any  claim  of  title.  Ho 
contended  that  the  ordere  in  the  foreclosure  suit  were  void 
because  one  Blanco^  the  owner  of  the  equity  of  redemption,  had 
no  notice  of  the  application  for  them.     Of  this  contention  the 
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court  said :  "  It  would  seem  that  a  defense  to  tliis  action  would 
in  that  event  be  made  out,  even  if  the  defendant  did  not  con- 
nect lumself  with  the  rights  of  Blanco."  Tlie  defendant  fur- 
ther claimed  that  the  owner  of  the  judgment  in  foreclosure  had 
made  some  agreement  with  Blanco  by  which  on  certain  con- 
ditions he  agreed  not  to  enforce  the  decree.  Of  such  an 
agreement  the  court  held  the  defendant  could  not  avail  him- 
self unless  he  connected  his  title  with  that  of  Blanco.  The 
distinction  between  these  two  separate  grounds  of  defense  is 
entirely  clear.  The  first,  if  well  taken,  destroyed  the  plain- 
tiffs claim  of  title  ;  the  second  did  not  impair  the  legal  title 
of  the  plaintiff,  but  merely  established  an  equitable  defense 
of  which  advantage  could  be  taken  only  by  Blanco  or  some 
one  claiming  nnder  him. 

Many  defects  in  the  imposition  of  the  taxes  for  the  non- 
payment of  which  the  premises  were  sold  in  1871  were  found 
by  the  referee.  Of  these  it  is  only  necessary  to  allude  to 
two,  which  occurred  in  the  taxes  of  two  different  years. 
When  the  state  proceeds  at  one  time  to  sell  for  unpaid  taxes, 
some  of  which  are  valid  aftd  others  invalid,  the  title  of  the 
owner  is  not  thereby  divested.  {Nehasane  Park  Assii.  v. 
Uayd,  167  N.  Y.  431, 433  ;  Saranac  Land  <&  Timber  Co.  v. 
JiobertSj  s^ipra,)  The  referee  found  that  the  assessment  roll 
for  the  vear  1862  contained  no  affidavit  or  oath  of  the  asses- 
sors,  and  that  "  the  board  of  supervisors  of  Hamilton  County 
in  the  years  1863,  1864  and  1865,  did  not  ascertain  or  extend 
nor  by  resolution  levy  the  tax  upon  the  assessment  roll  of  the 
various  towns  in  said  county,  nor  did  they  ascertain  or  extend 
the  tax  to  be  levied  against  the  taxable  inhabitants  of  the 
various  towns  in  said  county,  nor  did  said  board  levy  the  tax 
for  the  county,  including  the  State  tax  for  said  year,  upon 
the  valuation  as  equalized  by  the  board,  nor  did  they  attempt 
to  set  down  in  a  separate  column  in  the  assessment  roll  of 
each  tax  district  therein,  the  sum  to  be  paid  as  a  tax  on  the 
real  estate  in  said  county,  including  the  tax  sales  as  fixed  by 
the  comptroller."  That  the  failure  of  the  assessors  to  verify 
the  roll  rendered  the  tax  and  the  sale  thereon  void  is  well 
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settled  by  authority.  (  Van  Renssdaer  v.  Witbecky  7  N.  Y. 
517;  Westfall  v.  Preston^  49  id.  349;  Bellinger  \.  Grat/y 
61  id.  610 ;  Bradley  v.  Ward,  58  id.  401 ;  People  ex  rel. 
Gillies  V.  Suffem,  68  id.  321 ;  Merriit  v.  Village  of  Port- 
cheater,  71  id.  309 ;  Brevoort  v.  City  of  Brooklyn,  89  id. 
128.)  In  the  last  of  the  cases  cited  Judge  £abl  so  fully 
reviews  the  earlier  cases  as  to  preclude  the  necessity  for  any 
discussion  of  the  subject  on  our  part. 

That  the  facts  found  as  to  the  action  of  the  board  of  super- 
visors in  levying  the  taxes  of  1863,  1864  and  1865  also  ren- 
dered the  taxes  for  those  yeara  void  seems  to  be  equally  well 
settled.  In  Bellinger  v.  Gray  {supra)  it  was  held  that  where 
the  board  of  supervisors  attached  their  warrant  to  the  assess- 
ment roll  before  its  completion,  by  inserting  and  extending 
the  tax,  and  then  delivered  it  to  the  collector  with  directions 
to  collect  the  tax,  the  assessment  roll  and  warrant  were  void. 
The  same  doctrine  was  held  in  Davis  v.  Read  (65  N.  Y.  566). 
Both  these  cases  were  decided  by  the  Commission  of  Appeals. 
In  People  v.  Hagadom  (104  N.  Y.  516)  the  facts  were  simi- 
lar to  those  in  the  case  before  us.  *  There  the  board  of  super- 
visora  fixed  the  ratio  of  tax  upon  the  aggregate  amount  of 
valuation  and  without  extending  it,  signed  the  roll  and  deliv- 
ered it  to  the  supervisor  of  the  town  with  authority  tj)  com- 
plete and  enter  against  the  taxpayers  the  respective  amounts 
of  their  tax.  The  tax  was  held  void.  Chief  Judge  Kuoer, 
writing  for  the  court,  said  :  "  We  are  quite  clear  that  this  pro- 
ceeding (the  mode  of  action  of  the  supervisors)  constituted  a 
fatal  irregularity  in  the  proceedings  to  levy  the  taxes  in  ques- 
tion." (p.  521.)  People  ex  rel.  Ostrander  v.  Chapin  (105 
N.  Y.  309)  is  to  the  same  eflFect,  and  the  cases  of  Bellinger  v. 
Gray  and  People  v.  Hagadom  (supra)  are  cited  as  authority 
for  the  proposition. 

There  remains  to  be  considered  the  question  whether  the 
record  of  the  deed  under  the  statute  of  1885  (Ch.  448),  operat- 
ing solely  as  a  curative  act,  was  effectual  to  confer  title  on 
the  plaintiff.  It  is  doubtless  within  the  power  of  the  legis- 
lature by  subsequent  statutes  to  cure  defects  after  a  sale  for 
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unpaid  taxes  lias  been  made,  as  well  as  those  in  tlie  imposition 
of  a  tax  itself  (Ensign  v.  Barse^  107  N.  Y.  329),  but  the 
extent  of  the  power  is  radically  different  in  the  two  cases. 

ft 

A  i-etrospective  statnte  may  validate  a  tax  void  for  failure  to 
comply  with  any  statutory  requirement  that  tlie  legislature 
might  have  originally  dispensed  with,  but  the  power  to  vali- 
date a  tax  sale  so  as  to  make  it  effectual  to  transfer  a  title  i^ 
much  more  limited.  Where  the  proceedings  are  so  fatally  defec- 
tive that  no  title  passes,  the  legislature  cannot  by  a  curative  act 
transfer  the  property  of  one  person  to  another.  {Cromwell 
V.  MacLeaUy  123  N.  Y.  474;  Joslyn  v.  Rockwell^  128  id. 
334;  Wallace  v.  McEchron^  176  id.  424.)  In  Bellijiger  v. 
Gray  {supra)  the  taxpayer  recovered  of  the  collector  the 
amount  seized  by  him  to  satisfy  the  void  tax.  Suppose, 
instead  of  collecting  the  tax  by  seizing  the  taxpayer's  money, 
his  land  had  been  sold  to  satisfy  the  tax,  it  cannot  be  that  by 
subsequent  legislation  the  taxpayer  could  be  deprived  of  his 
land  for  tlie  non-payment  of  a  tax  which  he  was  under  no 
obligation  to  pay.  The  same  principle  obtains  as  to  the  fail- 
ure of  the  assessors  to  verify  the  tax  rolls.  In  Brevoort  v. 
City  of  Brooklyn  {Bupra)  and  the  subsequent  case  of  Matter  of 
Cleinenti  v.  Jackson  (92  N.  Y.  591)  —  which  related  to  the 
same  tax  —  it  was  held  that  a  sale  for  such  taxes  gave  no  title 
to  the  purchaser. 

These  views  dispose  of  this  appeal.  There  is  in  the  case 
an  interesting  question,  whether  the  exception  in  the  descrip- 
tion in  the  tax  deed  is  void  for  indefiniteness,  or,  if  valid, 
whether  the  proof  was  sufficient  to  show  that  the  land  occu- 
pied by  the  defendant  was  not  within  the  exception.  Upon 
this  question  we  need  express  no  opinion. 

The  judgment  appealed  from  should  be  affirmfed,  with 
costs. 

Geay,  Edward  T.  Uartlett,  Vann,  Willabd  Bartlett, 
HiscooK  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 
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Brooklyn  Bank,  Kespondenty  v.  Frank  A.  Barnaby, 

Appellant.. 

Statute  of  Limitationa  —  a  commoiirlaw  pledgee  having  authority 
to  sell  collateral  and  apply  tlie  proceeds  to  the  payment  of  a 
note  la  not  the  representative  of  the  pledgor  for  the  purpose  of 
extending  the  period  of  the  Statute  of  Limitations  —  pledgor  is 
not  required  to  protest  or  object  to  sale  and  application  of  pro- 
ceeds, and  his  failure  to  do  so  does  not  affect  the  running  of  the 
statute  —  when  promise  to  pay  deficiency  does  not  reyive  the 
liability  or  constitute  a  new  promise  sufficient  to  extend  the 
I>eriod  of  limitation. 

At  common  law,  a  pledgee  of  stocks  and  bonds,  given  to  him  as  collat- 
eral securit}'  for  a  debt  which  the  pledgor  owes  him,  may  sell  the 
collateral  and  apply  the  proceeds,  but  only  upon  reasonable  notice  to 
the  debtor. 

Where  the  holder  of  a  note  with  collateral  is  empowered  to  sell  such  col- 
lateral "without  notice  at  the  Board  of  Brokers  or  at  public  or  private 
sale  "  he  has  only  the  power  he  would  have  had  under  the  common 
law  in  the  absence  of  a  written  contract,  except  as  to  the  manner  of  sale. 

A  common -law  pledgee  having  merely  a  general  authority  to  sell  and 
apply  the  proceeds  to  the  payment  of  the  debt  is  not  the  agent  or 
representative  of  the  pledgor  for  the  purpose  of  extending  the  period 
of  the  Statute  of  Limitations. 

A  part  payment,  whether  made  before  or  after  a  debt  Is  barred  by  the 
statute,  does  not  revive  the  contract  unless  made  by  the  debtor  himself 
or  by  some  one  having  authority  to  make  a  new  promise  for  the  residue. 

The  fact  that  a  pledgor  who  is  notified  of  the  sale  of  collateral  held  by 
the  pledgee  does  not  protest  or  object  does  not  affect  the  running  of 
the  statute,  since  the  creditor  is  only  doing  what  he  had  a  right  to  do 
and  the  pledgor's  silence  is  no  evidence  of  ratification  by  him. 

When  the  right  of  action  upon  a  debt  is  otherwise  barred  by  the  statute, 
sucli  right  docs  not  survive  upon  the  special  written  promise  of  the 
debtor  to  pay  any  deficiency  which  might  exist  after  a  sale  of  pledged 
collaterals  and  the  application  of  the  proceeds  of  such  sale  upon  the 
debt. 

Brooklyn  Bank  v.  Barnaby,  128  App.  Div.  936,  reversed. 

(Argued  May  19,  1909;  decided  January  4, 1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
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May  16,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  npon  a  decision  at  a  Trial  Term  witliont  a  jury. 

This  is  an  action  upon  a  promissory  note  for  $68,000,  made 
and  delivered  by  the  defendant  to  the  plaintiff,  bearing  date 
February  12th,  1894,  and  payable  on  demand,  with  interest. 
Attached  to  the  note  was  a  schedule  of  securities,  whicli  the 
defendant  had  deposited  with  the  plaintiff  as  collateral,  and 
tliis  was  followed  by  a  written  authorization  empowering  the 
bank,  its  president  and  cashier,  to  sell  without  notice  at  die 
board  of  brokers,  or  at  public  or  private  sale,  at  the  option  of 
the  bank,  its  president  or  cashier,  in  case  of  the  non-payment 
of  the  note,  the  net  proceeds  to  be  applied  to  the  payment 
of  the  note,  including  interest;  the  surplus,  if  any,  to  be 
accounted  for,  and  the  deficiency,  if  any,  to  be  paid  by  the 
defendant. 

Beginning  with  the  8th  day  of  March,  1894,  and  continu- 
ing to  and  including  the  2nd  day  of  October,  1895,  the  defend- 
ant made  certain  payments,  as  to  which  there  is  no  dispute, 
and  which  were  duly  indorsed  on  the  back  of  the  note.  The 
plaintiff  contends  that  two  payments  of  later  date  were  made, 
the  first  on  the  24th  day  of  August,  1899,  amounting  to 
$526.50,  and  the  second  on  the  10th  day  of  December,  1901, 
amounting  to  $1,775.  The  defendant,  while  admitting  the 
transaction  upon  which  the  plaintiff  predicates  its  claim  of 
these  two  last  payments,  denies  that  they  were  such  payments 
as  to  affect  the  running  of  the  Statute  of  Limitations,  and  it 
is  upon  that  theory  that  he  defends  this  action. 

Tiie  action  was  commenced  on  September  12th,  1906. 
That  was  eleven  years  after  the  last  conceded  payment  of 
October,  1895 ;  seven  years  after  the  first  disputed  payment 
of  August  24th,  1899,  and  five  years  after  the  last  disputed 
payment  of  December  10th,  1901. 

The  case  was  tried  before  the  court  witliout  a  jury,  and  the 
court  expressly  found  that  all  the  payments  contended  for  by 
the  plaintiff  were  in  fact  made ;  but  it  also  found  the  specific 
facts  constituting  the  disputed  payments  of  1899  and  1901. 

The  findings  which  relate  to  the  transaction  of  1899  are  as 
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follows :  "  That  on  the  24th  day  of  August,  1899,  the  plain- 
tiff, at  the  reqnest  of  tlie  defendant,  returned  to  the  defend- 
ant seventy-five  (75)  sliares  of  the  Knickerbocker  Steam  Boat 
Co.  stock,  mentioned  in  the  promissory  note  set  forth  in  the 
second  finding  of  fact,  which  request  was  made  in  the  words 
and  figures  following : 

"*  Brooklyn.  N.  Y.,  Aug.  24,  1899. 
"  *  To  the  Brooklyn  Bank  : 

"* Please  deliver  to  bearer :  75  shares  Knickerbocker  Steam- 
boat Company  now  held  as  collateral  security  in  my  loan  of 
Feby.  12th,  1894,  and  accept  in  place  thereof  five  liundred 
and  sixty-two  50  dollars  ($562.50). 

" '  Respectfully, 
« '  (Signed)  F.  A.  B ARX ABY.' 

"That  at  the  time  of  the  delivery  of  said  seventy-five  (75) 
shares  of  the  Knickerbocker  Steamboat  Company  stock, 
Thomas  M.  Ilalsey,  Cashier  of  the  plaintiff  bank,  endoi'sed 
upon  the  promissory  note  set  forth  in  the  second  finding  of 
fact,  the  following  matter : 

"^Aug.  24th,  1899.  Rec'd.  ^  within  loan  five  hundred 
and  sixty-two  50/100  Dollars  and  ret.  75  shares  Knicker- 
bocker Steamboat  Co. 

« '  TIIOS.  M.  H ALSEY,  CasU:  " 

The  details  of  the  transaction  of  Deceml>er,  1901,  the  court 
found  to  be  as  follows : 

"That  on  the  10th  day  of  December,  1901,  the  plaintiff 
sold  at  private  sale  twenty-five  (25)  shai*es  of  Eagle  Wai'e- 
house  Company  stock,  being  part  of  the  collateral  security 
mentioned  in  said  promissory  note  set  forth  in  said  second 
finding  of  fact,  and  received  therefor  the  sum  of  $1,775.00. 

"  That  after  the  sale  of  the  said  twenty-five  (25)  shares  of 
the  Eagle  Warehouse  Company  stock,  the  plaintiff  on  the 
10th  day  of  December,  1901,  sent  a  letter  by  mail  to  the 
defendant  notifying  him  of  the  said  sale. 

"  That  the  said  letter  mentioned  in  the  foregoing  finding 
of  fact  was  written  and  mailed  after  the  sale  of  the  said 
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twenty-five  (25)  sliares  of  the  Eagle  Warehouse  Company 
stock  had  been  made. 

**  That  the  plaintiff  credited  the  proceeds  of  the  sale  of  the 
said  twenty-five  (25)  shares  of  the  Eagle  Warehouse  Com- 
pany stock  to  the  account  of  the  loan. 

"  That  on  the  10th  day  of  December,  1901,  the  cashier  of 
the  plaintiff  bank  made  and  indorsed  upon  the  back  of  the 
promissory  note  mentioned  in  the  second  finding  of  fact  the 
following  indoi'sement :  *  December  10th,  1901.  Rec'd.  ^ 
'within  loan  fourteen  hundred  and  thirty-seven  50/100  from 
sale  of  25  shares  Eagle  Warehouse  Co. 

"^THOS.  M.  IIALSEY,  Cashr' 

Upon  all  the  findings  of  fact,  the  trial  court  based  the 
legal  conclusion  that  the  exchange  of  stock  for  money  in 
1899,  and  the  sale  of  the  Eagle  Warehouse  Company  stock  in 
1901,  constituted  payments  which  kept  the  note  alive,  so  tliat 
the  Statute  of  Limitations  had  not  run  when  the  action  vviis 
commenced.  Upon  these  findings  and  conclusions,  judgment 
was  entered  for  the  plaintiff,  and  upon  defendant's  appeal  to 
the  Appellate  Division  that  judgment  was  unanimously 
affirmed.  The  defendant  now  appeals  to  this  court  and  the 
question  which  we  are  called  upon  to  consider  is  whether 
the  plaintiff's  right  of  action  upon  the  note  is  barred  by  the 
six  years'  Statute  of  Limitations. 

Emanuel  J.  Myers  and  Gordon  S.  P.  Kleeberg  for  aj>pel- 
lant.  The  existence  of  the  written  authority  to  sell  the  pledge 
and  apply  the  proceeds  is  innnaterial  because  the  law  confers 
tliat  power  and  in  fact  imposes  that  duty,  upon  the  pledgee,  as 
an  obligation  towards  the  pledgor.  {Jerome  v.  McCarter^  94 
U.  S.  734;  Ilulhert  v.  Clark,  128  N.  V.  295  ;  IIohsg  v.  Carr, 
185  N:  T.  453.)  The  plaintiff's  application  of  the  proceeds 
of  the  sale  of  the  collateral  security,  althoufi:h  made  under  the 
power  of  sale  contained  in  the  note,  Wfis  not  a  part  payment 
from  which  a  promise  to  pay  the  balance  of  the  debt  could 
be  inferred.     {Huffinytonw.  Chasey  152  Mass.  334;  Camjibell 
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V.  Baldwin^  130  Mass.  199;  Westinghoiise  v.  Boyle^  126 
Midi.  677 ;  Regan  v.  Williams^  88  Mo.  App.  577 ;  Thoinm 
V.  Brewer^  55  Iowa,  227  ;  Mojgit  v.  Carry  48  Neb.  403  ;  Smith 
V.  Ryan^  66  N.  Y.  352;  Brown  v.  Latham,  58  N.  II.  30  ; 
Pickett  V.  Leonard,  34  N.  Y.  175.)  To  toll  the  Statute  of 
Limitations  there  must  be  a  voluntary  and  deliberate  act  of  the 
debtor,  or  of  bis  agent  thereunto  authorized,  evincing  an 
intention  on  Iiis  part  to  acknowledge  the  debt  and  to  pay 
it.  {Cooper  v.  Simpson,  41  Minn.  46 ;  Wolford  v.  Cook, 
71  Minn.  77;  IL  L.  Tns,  Co.  v.  ElweU,  111  Mich.  689; 
decker  Y.  Oliver,  111  Fed.  Rep.  672;  Smith  v.  Ryan,  66 
N.  Y.  352 ;  Pickett  v.  Leonard,  34  N.  Y.  175  ;  Adams  v. 
Olin,  140  N.  Y.  150 ;  Crow  v.  GUason,  141  N.  Y.  489 ; 
^a/iA  V.  Smith,  26  Hun,  221  ;  Peck  v.  C^.  .S.  if.  -S.  .9.  6V>., 
5  Bosw.  226.)  The  sale  of  collateral  by  the  bank^s  direction 
at  private  sale,  and  the  circumstances  surrounding  the  entire 
transaction  create  an  irresistible  inference  that  the  defendant 
had  refused  to  make  any  further  payments  and  no  longer 
admitted  any  liability  on  the  note.  {Pickett  v.  Leonard, 
34 N.  Y.  175  ;  Shoemakers,  Benedict,  11  N.  Y.  181 ;  Arnold 
V.  Downing,  11  Barb.  554 ;  Harper  y,  FairUy,  53  N.  Y. 
442 ;  Compton  v.  B axons,  25  X.  Y.  Supp.  465  ;  Hale  v. 
Morse,  49  Conn.  481  ;  Weston  v.  Hodgkijis,  136  Mass.  326; 
Parsons  v.  Clark,  59  Mich.  414;  Wood  on  Limitations  of 
Actions,  §  97.)  The  indorsements  by  the  cashier  of  payment 
upon  the  note  in  no  way  aflFect  the  question  of  the  Statute  of 
Limitations.  {Regan  v.  Williams,  88  Mo.  App.  577;  Camp 
V.  Smith,  1  N.  Y.  Supp.  375  ;  117  X.  Y.  354 ;  Nat,  Bank  v. 
Rowland,  1  Col.  App.  468.)  The  "  endorsements  on  the  note" 
do  not  satisfy  the  burden  of  proof  which  rests  on  the  creditor 
to  show  an  intent  to  pay  the  balance  of  the  debt  and  to  prove 
all  the  elements  requisite  to  give  a  part  payment  the  effect  of 
removing  the  statutory  bar.  {Bnrdiek  v.  Hicks,  29  App. 
Div.  205  ;  U,  C  S.  hist  v.  Deyo,  116  App.  Div.  1 ;  Little^ 
field  V.  Litileiield,  91  N.  Y.  203;  Mason  v.  Henry,  152 
N.  Y.  259  ;  Murphy  v.  Walsh,  113  App.  Div.  428  ;  Matteson 
V.  Palser,  56  App.  Div.  97;  Murdock  v.  Watey^man,  145 


1910.]  Brooklyn  Bank  v.  Barnabv.  215 


N.  T.  Rep.]        Opinion  of  Ihe  Court,  per  Werner,  J. 


N.  Y,  55 ;  Briggs  v.  Roberta^  85  N.  C.  451 ;  Crow  v.  Oleason^ 
141  N.  Y.  489 ;  Thoraaa  v.  Brewer,  55  Iowa,  22Y.) 

Stephen  P.  Anderton  and  S,  Stanwood  Menken  for  respond- 
ent. The  running  of  the  Statnte  of  Limitations  was  renewed 
by  tlie  payment  of  December  10,  1901.  {Miller  v.  Tal- 
coU,  54  N.  Y.  114;  F,  Nat,  Bank  v.  Ballou,  49  N.  Y.  155 ; 
McMuUin  v.  Rafferty,  89  N.  Y.  456 ;  Harper  v.  Fairley, 
53  N.  Y.  442 ;  McDonald  v.  McDonald,  28  N.  Y.  S.  R.  18 ; 
McLaren  v.  McMartin,  36  N.  Y.  88 ;  Pickett  v.  Leonard, 
34  N.  Y.  175 ;  Adams  v.  6>im,  140  N.  Y.  150 ;  ^roi/;  v. 
Oleaaon,  141  N.  Y.  489 ;  WincheU  v.  Hicks,  18  N.  Y.  558.) 
The  fact  that  payment  was  made  while  the  obhgation  was  in 
fnll  force  renders  the  effect  of  payment  unquestionable. 
{Lawrence  v.  Harrington,  122  N.  Y.  408  ;  Holly  v.  Gibbons, 
176  N.  Y.  520 ;  Hamlin  v.  Smith,  72  App.  Div.  601 ;  3fatter 
of  Dumi,  5  Dem.  124 ;  WincheU  v.  Hicks,  18  N.  Y.  558.) 
Indorsement  upon  the  note  affords  sufficient  evidence  of  pay- 
ment to  avoid  the  statute.  {Matter  of  Kellogg,  104  N.  Y.  648 ; 
5  N.  Y.  S.  R.  668  ;  Mills  w„  Davis,  113  N.  Y.  243 ;  Hulbert 
V.  Nichol,  20  Hun,  454 ;  Read  v.  Hurd,  7  Wend.  410 ;  Risl^y 
V.  Wighiinan,  13  Hun,  163;  Rosebloom  v.  Billington,  17 
Johns.  182.)  The  true  test  as  to  avoiding  the  Statute  of  Liini 
tations  by  part  payment  is  whether  tlie  transaction  would  have 
supported  a  plea  of  payment  if  the  creditor  had  brought  an 
action  without  recognizing  it.  (Wood  on  Limitations  [3d  ed.], 
276 ;  Matter  of  Thompson,  5  Dem.  397 ;  Kirkpatrick  v.  Gold- 
smithy  81  App.  Div.  265 ;  Hooper  v.  Stevens,  4  Ad.  &  El.  71 ; 
Bodger  v.  Arch,  10  H.  &  G.  333 ;  Amos  v.  Smith,  1  H.  &  G. 
233.) 

Werner,  J.  The  action  was  brought,  as  stated  in  the  fore- 
going compendium  of  facts,  to  recover  upon  a  promissory 
note.  Tiie  only  defense  interposed  is  that  of  the  Statute  of 
Limitations.  The  question  whether  that  defense  is  valid  or 
not  depends  upon  the  legal  effect  of  two  transactions  which 
are  i-elied  upon  by  the  plaintiff  to  take  the  case  out  of  the 
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opemtion  of  the  statute.  The  repetition  of  a  few  facts  will 
disclose  the  bearing  of  these  transactions  upon  tlie  issue 
presented. 

The  note  was  made  on  the  12th  day  of  February,  1894. 
Between  that  date  and  the  2nd  day  of  October,  1895,  several 
payments  were  made  upon  the  note,  wliich  the  defendant 
admits  by  not  denying  them.  The  learned  trial  court  found 
that  on  the  24th  day  of  AugUbt,  1899,  and  the  10th  day  of 
December,  1901,  the  defendant  made  further  payments,  and 
the&e  findings  liave  been  unanimously  aftirmed  by  the  Appel- 
late Division.  If  there  were  no  further  findings  upon  that 
feature  of  the  case,  the  unanimous  atfirmance  would  compel 
us  to  assume  that  there  was  evidence  to  support  the  legal  con- 
clusion that  payments  were  made  by  the  defendant  in  1899 
and  1901.  Tlie  trial  court  went  further,  liowever,  and  found 
the  specific  facts  constituting  the  transactions  in  these  two 
years.  From  these  specific  findings  it  appears  that  in  August, 
1899,  the  defendant  requested  the  plaintiff  to  release  a  part 
of  the  collateral  held  as  security  for  the  payment  of  the  note, 
^•and  accept  in  place  thereof  Five  hundred  and  sixty-two  dol- 
lars and  fifty  cents."  The  plaintiflE  complied  with  the  defend- 
ant's request,  and  indorsed  the  money  received  by  it  as  a 
payment  upon  the  note.  This  payment  is  relied  upon  by  the 
plaintiff  to  extend  the  period  of  limitation  for  six  years  from 
tlie  time  when  it  was  made,  and  the  defendant  contends  that 
it  had  no  effect  upon  the  running  of  the  statute.  Upon  this 
question  we  think  the  finding  of  the  learned  trial  court  was 
correct.  The  effect  of  the  transaction  of  1899  was  to  extend 
the  period  of  limitation.  It  wjis  a  payment  made  by  the 
dcfendaiit  himself  upon  his  written  request  that  the  plaintiff 
accept  a  certain  sum  of  money  in  lieu  of  a  part  of  the  col- 
lateral then  held  by  it.  It  was  made  under  circumstances 
which  clearly  support  the  implication  that  the  defendant 
intended  to  acknowledge  the  obligation  of  the  debt,  and  to 
make  a  new  promise  to  pay  the  balance  due. 

The  next  transaction  relating  to  the  note  in  suit  occurred 
on  the  10th  day  of  December,  1901.     On  that  day  the  plain- 
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tiflf,  upon  its  own  initiative,  sold  some  of  the  collateral  which 
it  held,  and  realized  thereon  the  sum  of  $1,775.  Of  that 
amount  it  applied  the  sum  of  $337.49  upon  the  interest  which 
had  accrued  upon  the  note,  and  the  balance  of  $1,437.51  it 
indorsed  upon  the  note  to  apply  on  the  principal  remaining 
unpaid.  After  the  sale  the  plaintiff  mailed  to  the  defendant 
a  letter  notifying  him  of  what  had  been  done. 

It  is  this  last  mentioned  transaction  of  1901  that  presents 
the  real  question  in  the  case,  and  that  is  whether  the  plain- 
tifFs  exercise  of  the  right  to  sell  the  collateral  and  apply  the 
proceeds  constituted  such  a  payment  by  the  defendant  as  to 
extend  the  period  of  limitation  for  another  six  years  from 
that  time.  If  that  was  such  a  payment  the  defendant's  plea 
of  the  statute  is  unavailing  for  the  action  was  brought  within 
six  yeai-s;  if  that  was  not  such  a  payment  the  plea  is  good, 
since  the  action  was  not  commenced  until  seven  years  hud 
elapsed  after  the  payment  of  August,  1899.  The  contention 
of  the  plaintiff  is  that  in  selling  the  pledged  collateral  and 
applying  the  proceeds  thereof  to  the  payment  of  the  note,  it 
acted  £18  the  agent  of  the  defendant  w^tli  express  authority  to 
sell  and  apply,  and  that  the  legal  effect  of  such  sale  and 
application  is  precisely  the  same  as  though  the  payment  had 
lyeen  made  by  the  defendant  himself  under  circumstances 
from  which  the  law  would  imply  such  an  acknowledgment 
and  new  promise  as  to  extend  the  statutory  period  of  hinita- 
tion.  The  defendant  admits  the  authority  of  the  plaintiff  to 
sell  the  collateral  and  apply  the  proceeds  thereof  to  tiie  pay- 
ment of  the  note,  but  denies  that  the  legal  effect  of  this  was 
to  bind  him  by  a  new  promise  which  operated  to  renew  the 
running  of  the  statute.  These  conflicting  claims,  based  upon 
undisputed  facts,  bring  into  the  foreground  of  the  discussion 
the  extent  of  the  plaintiff's  authority  under  the  power  to  sell 
and  apply.  The  language  of  the  authorization  is  that  the 
plaintiff  may  "  sell  without  notice  at  the  Board  of  Brokers  or 
at  public  or  private  sale,  *  *  *  applying  the  net  proceeds 
to  the  payment  of  this  note." 

At  connnon  law  a  pledgee  of  stocks  and  bonds  given  to 
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him  as  collateral  security  for  a  debt  which  the  pledgor  owes 
liim,  may  sell  the  collateral  and  apply  the  proceeds,  but  oulj 
upon  reasonable  notice  to  the  debtor.  (2  Kent.  Com.  581, 
582  ;  Story  on  Bailments,  §§  287,  308,  310;  Wheeler  v.  JVew- 
houldj  16  N.  Y.  392,  397 ;  Markham  v.  Jaudon^  41  id.  235, 
241 ;  Porter  v.  Parks,  49  id.  564,  569.)  Since  the  time  of 
Hart  V.  Ten  Eyck  (2  Johns.  Ch.  62),  which  was  decided  by 
Chancellor  Kknt  in  1816,  it  has  been  the  nnqnestioned  law 
of  this  state  that  after  a  debt  is  due  a  pledgee  may  sell  upon 
reasonable  notice  to  the  pledgor.  The  most  cursory  compari- 
son of  this  common-law  rule  with  the  authorization  in  the  case 
at  bar  at  once  discloses  the  only  difference  between  them. 
It  relates  wholly  to  the  manner  of  sale.  The  plaintiff  was 
empowered  to  sell  at  the  "  Board  of  Brokers,  without  notice, 
or  at  public  or  private  sale."  In  all  other  respects  tlie  power 
expressly  given  to  the  plaintiff  was  simply  that  which  it  would 
have  had  under  the  common  law  in  the  absence  of  a  written' 
contract.  This  view  of  the  case  yox^  summarily  disposes  of  the 
contention  that,  under  the  special  written  authority,  the  plain- 
tiff acquired  some  right  to  bind  the  defendant  with  respect  to 
the  Statute  of  Limitations  that  it  would  not  have  had  as  a  com- 
mon-law pledgee.  It  had  the  option  to  sell  at  public  or  private 
sale,  with  or  without  notice,  but  beyond  this  it  had  no  rights 
or  powers  that  are  not  given  to  any  common-law  pledgee  of 
stocks  and  bonds.  Assuming  this  to  be  demonstrated  by  tlie 
law  and  logic  of  the  situation,  the  next  question  to  be  consid- 
ered is  whether  a  common-law  pledgee,  having  merely  a  gen- 
eral authority  to  sell  and  apply,  is  the  agent  or  representative 
of  the  pledgor  for  the  purpose  of  extending  the  period  of  the 
Statute  of  Limitations. 

Few  lawyers  would  liave  the  courage  to  argue  tliat  under 
a  general  authority  to  sell  securities  and  apply  the  pro. 
ceeds,  a  pledgee  would  have  power  to  revive  a  debt  against 
his  pledgor  already  barred  by  the  statute.  That  consideration 
may  be  safely  dismissed  without  discussion  since  counsel  for 
the  plaintiff  presents  no  such  contention.  He  practically  con- 
cedes that  if  the  debt  had  been  outlawed  in  1901,  when  the 
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last  sale  of  Bccurities  and  application  of  proceeds  was  made, 
iiotliing  that  the  plaintiff  did  or  had  power  to  do  under  the 
authority  given  to  it  could  have  operated  to  revive,  the  debt 
and  extend  the  running  of  the  statute.  He  does  claim,  how- 
ever, that  there  is  a  vital  distinction  between  such  a  case  and 
one  where  the  pledgee  sells  the  securities  and  applies  tlie 
proceeds  before  the  debt  is  outlawed.  In  the  latter  case, 
lie  insists,  the  pledgee  must  be  deemed  the  agent  of  tiie 
pledgor,  not  merely  for  the  purposes  of  sale  and  application 
of  proceeds,  but  in  everything  tliat  commits  the  pledgor  to  an 
extension  of  the  period  of  limitation  when  he  makes  a  pay- 
ment himself.  This  is  an  interesting  distinction  which  has 
some  apparent  support  in  reason,  but  the  decided  weight  of 
authority,  both  in  this  state  and  in  other  states,  favors  the 
contrary  view.  Although  recognized  as  valid  by  a  few  of 
the  courts  of  last  resort  in  other  states,  it  has  been  thought  by 
many  more  to  be  unsound  in  principle,  and  that  is  the  position 
which  has  been  taken  by  this  court.  The  question  has  not  been 
considered  upon  the  precise  facts  presented  in  the  case  at  bar, 
but  it  has  been  decided  in  cases  so  identical  as  to  be  controlling 
imder  the  rule  of  stare  decisis. 

In  the  early  case  of  Shoemaker  v.  Benedict  (11  N.  Y.  176) 
the  original  defendants  were  the  makers  of  a  promissory  note. 
O^ily  one  defendant  answered,  and  he  set  up  the  defense  of 
the  Statute  of  Limitations.  It  appeared  that  the  note  boi*e 
date  the  30th  day  of  March,  1838 ;  that  between  that  time 
and  the  18th  of  September,  1849,  there  had  been  indorsed 
upon  the  note  live  separate  payments  of  interest ;  and  it  was 
admitted  that  all  of  these  payments  had  been  made,  not  by 
the  defendant  who  pleaded  the  Statute  of  Limitations,  but  by 
a  co-defendant.  The  action  was  brought  on  the  30th  day  of 
July,  1850.  This  was  twelve  years  after  the  day  upon  which 
tiie  note  was  dated,  but  only  one  year  after  the  last  of  a  series 
of  payments  beginning  in  1839,  and  continuing  in  1840, 1843 
and  1849.  It  was  held  that  these  payments  made  by  one  of 
the  joint  debtors,  kept  the  note  alive  as  to  him,  but  did  not 
affect  the  defense  of  the  statute  as  to  the  defendant  who  did 
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not  pay,  and  that  it  ina<le  fio  difference  whether  the  payments 
were  inade  before  or  after  the  Slutute  of  Llinltatioihs  had 
attached  to  the  debt.  In  speaking  for  tliis  conrt  upon  that 
point  Jndge  Allen  said :  ^  That  a  promise  made  while  the 
Statute  of  Limitations  is  running,  is  to  l)e  construed  and  acted 
upon  in  the  same  manner  as  if  made  after  the  statute  has 
attached,  is  decided  in  Dean  v.  Ilewit  (5  Wend.  257)  and 
Tompkins  v.  Brown  (1  Denio,  247).  *  *  *  And  in 
principle,  I  see  not  why  a  promise  made  before  the  statute  has 
attached  to  a  debt,  should  be  obligatory  when  made  by  one 
of  several  joint  debtors,  when  it  would  not  be  obligatory  if 
made  after  the  action  was  barred.  The  statute  operates  upon 
the  remedy.  The  debt  always  exists.  An  action  brought 
after  the  lapse  of  six  years  upon  a  simple  contract,  must  be 
upon  the  new  promise,  whether  tiie  promise  was  l>efore  or 
after  the  lapse  of  six  years,  express  or  implied,  absolute  or 
conditional.  The  same  aathority  is  required  to  make  the 
promise  before  as  after  the  six  years' have  elap%edP     (p.  1S6.) 

Again  in  the  case  of  Winchell  v.  Hicks  (18  N.  Y.  558)  the 
learned  judge  who  wrote  for  the  court  said,  that  until  the 
decision  in  /Shoemaker  v.  Benedict  {supra)  it  had  been  sup- 
posed by  some  "  that  there  might  be  some  distinction  in  principle 
between  payments  or  promises  made  before  and  those  made 
after  the  statute  had  attached ;  some  stress  having  l)een  laid 
upon  tlie  fact  in  the  case  of  Van  Keuren  v.  Parmelee  (2  N.  Y. 
527),  that  the  promise  was  made  after  the  demand  had  been 
barred  by  the  operation  of  tlie  statute.  *  *  *  But  in /SAo^- 
maker  v.  Benedict  tlie  point  was  directly  before  the  court  and 
it  was  adjudicated,  *  ^*  *  that  it  is  immaterial  whether 
such  payment  is  made  before  or  after  tlie  statute  has  attached  ; 
that  in  neither  case  is  it  binding  upon  any  but  the  several 
debtors,  wlicre  tlie  debt  is  joint  and  several,  and  as  to  the  rest 
the  statute  is  a  bar."     (p.  560.) 

In  the  later  case  of  Piekett  v.  Leonard  (34  N.  Y.  175)  the 
question  arose  whether  the  running  of  the  statute  could  be 
arrested  by  an  assignee  for  the  benefit  of  creditors  in  making 
payment  upon  a  note  executed  by  the  assignor.     There  the 
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note  was  made  in  October,  1852.  Two  days  later  tlie  maker 
executed  an  assignment  for  the  benefit  of  creditors.  On  July 
11th,  1853,  witiiiu  a  year  after  the  date  of  the  note,  the  assignee 
made  a  payment  npon  it.  The  action  on  the  note  was  com- 
menced on  the  16tli  day  of  October,  1858,  wliich  was  within 
six  years  of  the  |>ayment  referred  to,  but  more  than  six  yeai-s 
after  the  execution  of  the  note.  This  court  there  decided  that 
the  payment  by  the  assignee  did  not  extend  the  statute  as  to 
tlie  maker  of  the  note,  and  in  the  opinion  reference  is  made 
to  the  cases  of  Shoeinaker  v.  Benedict  and  Winchell  v.  HicJca 
{8uj)ra)y  as  liaving  flatly  decided  that,  for  the  purpose  of 
determining  whether  a  payment  extends  the  bar  of  the  Stat- 
ute of  Limitations,  it  makes  no  difference  whether  the 
payment  is  made  before  or  after  the  debt  is  barred. 

The  next  case  in  which  this  court  had  occasion  to  consider 
the  same  question  was  in  Harper  v.  Fairley  (53  N.  Y.  442). 
There  tlie  case  arose  npon  the  joint  and  several  promissory 
note  of  two  makers.  It  was  dated  March  31st,  1853.  Suit 
was  commenced  upon  it  in  June,  1869.  Tlius  sixteen  years 
h]id  elapsed  between  its  execution  and  the  institution  of  the 
action.  It  appeared,  however,  that  in  1857  one  of  the  makers 
delivered  to  the  liolder  the  promissory  note  of  a  third  pet- 
son,  which  was  dated  March  26,  1857,  payable  on  the  fol- 
lowing first  of  January,  and  when  collected  the  proceeds 
were  to  be  applied.  Payments  of  interest  were  made  from 
time  to  time  upon  this  collateral  note,  and  the  principal 
thereof  was  paid  either  in  November  of  1862  or  in  the  same 
month  of  1863.  The  court  charged  the  jury  that  the  pay- 
ments made  upon  the  collateral  note  by  tlie  maker  thereof  had 
the  same  effect  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, as  against  the  defendants  who  were  the  makers  of  the 
principal  note,  as  though  tiiey  had  been  made  by  the  defend- 
ants themselves,  and  that  if  the  jury  should  find  the  last  pay- 
ment to  have  been  made  in  November,  1863,  which  was 
within  six  years  of  the  date  of  the  commencement  of  the 
action,  the  plaintiff  was  entitled  to  recover.  The  plaintiff  did 
recover,  and  upon  appeal  to  the  General  Term  his  judgment 
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was  affirmed ;  bat  when  the  case  reached  tins  court  there  was 
a  reversal  upon  the  precise  question  involved  in  the  case  at 
bar.  There,  as  here,  tiie  holder  of  the  note,  within  the  period 
of  the  statute,  received  the  proceeds  of  collateral  and  applied 
it  in  payment  of  the  note.  The  only  difference  in  circum- 
stance is  that  in  the  Harper  case  the  payments  were  made  by 
the  niaker  of  a  note  put  up  as  collateral,  while  in  the  case  at 
bar  the  payments  were  applied  by  the  holder  of  the  collateral. 
Both  cases  are  identical,  however,  in  the  crucial  fact  that  the 
payments  were  not  made  by  the  makers  of  the  notes  upon  which 
the  suits  were  brought.  In  the  Harper  case  Judge  Rapallo 
emphasized  the  previous  rulings  of  this  court  '^  that  a  part 
payment,  whether  unade  before  or  after  the  debt  is  barred  by 
the  statute^  does  not  revive  the  contract,  unless  made  by  the 
debtor  himself  or  by  some  one  having  authority  to  make  a  new 
promise  on  his  behalf  for  the  residue."  {Harper  v.  Fairleyy 
eupraj  445.)  In  his  discussion  of  the  subject  the  learned  jurist 
very  clearly  pointed  out  that  "  The  effect  of  a  part  payment  in 
taking  a  case  out  of  the  operation  of  tlie  Statute  of  Limita- 
tions, or  rather  in  enlarging  the  time  during  which  an  action 
may  be  brought,  is  not  derived  from  any  statutory  provision, 
but  results  from  the  decisions  of  the  courts,  and  depends 
wholly  upon  the  reason  of  those  decisions.  The  reason  is  that 
a  part  payment  made  on  account  of  a  claim  is  an  acknowledg- 
ment by  the  debtor  of  his  liability  for  the  whole  demand ; 
and  from  tliis  acknowledgment  a  new  promise  on  his  part  to 
pay  the  residue  is  implied.  The  undertaking  of  the  debtor,  as 
to  the  unpaid  part  of  tlie  debt  is,  thus,  by  a  legal  presumption, 
renewed  and  made  to  date  from  the  time  of  the  part  payment." 
(p.  444.)  Tliat  this  view  of  the  effect  of  a  part  payment,  as 
related  to  the  Statute  of  Limitations,  has  not  changed  in  this 
court  in  recent  times,  is  shown  in  Adafne  v.  Olin  (140  N.  Y. 
150),  where  Judge  Gray  reiterated  the  rule  that  a  payment 
will  not  be  regarded  as  an  admission  of  an  old  debt  unless  it 
is  the  "  deliberate  act  of  the  debtor,  evidencing,  or  accom- 
panied by  some  evidence  of,  an  intention  to  thereby  acknowl- 
edge to  his  creditor  the  existence  of  the  greater  indebtedness," 
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(p.  160)  and  in  Crow  v.  Gleason  (141  N.  Y.  489),  wliere  Judge 
Earl  said  that,  '^  In  order  to  make  a  money  payment  a  part 
payment  within  the  statute,  the  burden  is  upon  tlie  creditor  to 
show  that  it  was  a  payment  of  a  portion  of  the  admitted  debt, 
and  that  it  was  paid  to  and  accepted  by  liim  as  such,  accom- 
panied by  circumstances  amounting  to  an  absohite  and  unquali- 
fied acknowledgment  by  the  debtor  of  more  being  due,  from 
which  a  promise  may  be  inferred  to  pay  the  remainder." 
(p.  493.) 

In  support  of  the  contention  of  counsel  for  the  plaintiff  that 
there  is  a  distinction  between  a  payment  or  acknowledgment 
made  before  and  one  made  after  a  debt  is  barred  by  the  stat- 
ute, several  cases  are  cited  which  will  be  briefly  considered. 
In  WincheU  v.  Hicks  {supra)  tlie  action  was  upon  a  note 
made  by  a  principal  and  three  sureties.  Five  years  thereafter 
the  holder  called  upon  two  of  the  sureties  for  payment,  and 
they  referred  him  to  the  principal,  who  was  told  of  what  had 
transpired,  and  tlien  made  a  payment.  This  was  held  to  bo 
such  an  acknowledgment  of  liability  as  to  arrest  the  running 
of  the  Statute  of  Limitations  against  the  two  sureties.  It  is  to 
be  noted,  however,  that  it  was  distinctly  held  not  to  have  that 
effect  upon  the  third  surety  who  took  no  part  in  the  transac- 
tion, and  that  the  liability  of  the  two  others  was  based  solely 
upon  the  ground  that  they  had  referred  the  matter  to  their 
principal  debtor,  and  thus  bound  themselves  by  his  acts. 

Tlie  case  of  Lawrence  v.  Harrington  (122  N.  Y.  408)  is 
also  relied  upon  by  the  plaintiff.  That  was  an  action  brought 
to  recover  moneys  expended  for  the  use  of  a  firm  of  which 
the  defendant  was  the  surviving  partner.  The  defendant 
pleaded  a  discharge  in  bankruptcy,  and  the  Statute  of  Limita- 
tions. Upon  the  trial  it  appeared  that  the  plaintiffs  had 
loaned  their  promissory  notes  to  the  defendant's  firm,  and 
thereafter  the  latter  were  adjudged  bankrupts  and  discharged 
of  their  debts.  Subsequently  the  plaintiffs  renewed  two  of 
these  notes,  and  the  defendants  made  some  payments  on 
account.  The  renewal  notes  matured  in  1878,  and  were  then 
paid  by  the  plaintiffs.     In  1883  and  1884,  which  was  within 
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tlio  Bix  years,  tlie  defeiidanfs  firm  performed  work  for  the 
plaintiffs,  under  an  agreement  that  one-lialf  the  amount  should 
1)0  credited  upon  the  old  accounts,  and  such  credits  were 
accordingly  made.  That  was  lield  sufficient  to  take  the  case 
out  of  the  statute.  The  defendant  took  the  position  that  as 
the  credits  were  made  under  a  special  agreement  which  would 
not  be  binding  unless  fully  performed  by  the  defendant's 
lirm,  the  credits  could  not  be  regarded  as  an  unequivocal 
•acknowledgment  of  the  old  debt,  or  as  evidence  of  a  new 
promise  to  pay  the  amount  unpaid.  It  was  with  reference  to 
that  peculiar  situation  that  Judge  Brown  wrote  that  *' There 
would  be  some  force  in  this  argument  if  the  debt  had  been 
barred  by  the  statute  at  the  time  the  work  was  performed ; 
but  the  debt  was  at  that  time  an  existing  obligation  enforce- 
able against  defendant's  firm."  (p.  415.)  This  language  is  to 
1)0  construed  in  the  light  of  the  salient  facts  that  the  special 
agreement  was  made  by  the  debtors  themselves,  and  that  the 
learned  judge  who  wrote  for  the  court  was  considering  the 
weight  of  the  evidence  relied  upon  as  constituting  a  new 
promise.  The  debtor  can  always  make  a  new  promise,  but 
where  circumstances  are  relied  upon  to  constitute  such  a 
promise  it  may  make  a  radical  difference  whether  they 
occurred  before  or  after  the  debt  was  barred.  In  the  former 
case,  with  a  debt  still  alive,  it  would  require  less  evidence  to 
create  a  promise  to  extend  the  running  of  the  statute  than  in 
the  latter  case,  with  a  debt  barred,  to  revive  the  debt  and 
renew  the  expired  period.  That  is  not  the  question  in  the 
case  at  bar.  Here  the  inquiry  is  whether  the  plaintiff  ever 
had  any  authority  to  make  a  new  promise  that  would  bind  the 
defendant,  and  if  it  never  had  such  authority  it  can  make  no 
difference  whether  the  attempt  to  exercise  it  was  before  or 
after  the  debt  had  been  barred  by  the  statute.  Upon  this 
feature  of  the  case  one  other  authority,  relied  upon  by  the 
plaintiff,  remains  to  be  considered.  That  is  Holly  v.  Oib- 
hons  (176  N.  Y.  520).  That  was  a  case  involving  the  right 
of  an  executor  to  acknowledge  and  keep  in  force  a  valid 
debt  against  his   testator's  estate  as   distinguished  from  an 
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attempt  to  revive  an  indebtedness  wliicli  lias  been  barred  by 
the  statnte.  That  case  also  presented  a  situation  which  has  no 
analogy  to  the  facts  of  the  case  at  bar.  An  executor  has  the 
right  to  acknowledge  and  pay  all  honest  and  subsisting  claims 
against  his  testator  to  the  full  extent  of  the  latter's  estate. 
For  that  purpose  the  executor  is  a  trustee  for  all  concerned, 
with  all  the  powers  required  by  his  duties.  It  is  differefit, 
however,  as  to  a  debt  already  barred  by  the  statute.  In  such 
a  case  his  only  duty  is  to  interpose  the  statutory  defense, 
because  no  right  of  action  remains.  {Butler  v.  Johnson^  111 
if.  Y.  204.)  In  the  ffolli/  case  the  executor  acknowledged  a 
valid  and  subsisting  debt  and  made  payments  thereon  from 
time  to  time.  This  was  strictly  within  his  power.  Later  it 
transpired  that  the  personal  property  would  not  suffice  to  pay 
the  debt,  and  the  creditor  commenced  an  action,  within  the 
time  limited  by  law  after  the  executor's  last  payment,  to  have 
the  testator's  real  estate  sold  under  a  power  of  sale  contained 
in  the  will.  The  right  to  maintain  the  action  was  upheld  in 
the  courts  below,  but  the  judgment  was  reversed  in  this  court 
on  account  of  the  plaintiff's  failure  to  bring  in  a  necessary 
party  defendant. 

In  view  of  the  repeated  and  unequivocal  declarations  of 
this  court  that  a  part  payment,  whether  made  before  or  after 
a  debt  is  barred  by  the  statute,  does  not  revive  the  contract 
unless  made  by  the  debtor  himself  or  by  some  one  having 
authority  to  make  a  new  promise  for  the  residue,  I  deem  it 
nimecessary  to  refer  to  the  cases  in  other  states,  for  that  could 
not  be  satisfactorily  done  without  extending  this  discussion 
beyond  reasonable  limits.  It  is  sufficient  to  say  that  the  great 
weiglU  of  authority  in  other  states  supports  the  rule  adopted 
by  this  court. 

A  further  point  relied  upon  by  the  plaintiff  remains  to  be 
noticed.  It  is  urged  that  the  defendant  ratified  the  act  of  the 
plaintiff  in  applying  upon  the  note  the  proceeds  of  the  stock 
and  bonds  sold,  and  that  this  is  the  equivalent  of  a  new  promise 
by  the  defendant.  That  claim  is  based  upon  tlie  letter  mailed 
by  the  plaintiff  to  the  defendant,  notifying  the  latter  that  the 
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securities  had  been  sold,  and  upon  the  defendant's  neglect  or 
failure  to  object  to  that  procedure.  If  the  conchision  is  well 
founded  that  the  written  authority  accompanying  the  note 
gave  to  the  plaintiff  no  greater  right  than  it  had  under  the 
law,  except  as  to  the  details  of  sale,  it  is  obvious  that  the 
defendant  was  not  called  upon  to  protest  or  object.  Ilis 
creditor  was  simply  doing  what  it  had  the  right  to  do,  and 
tliat  was  to  sell  the  securities  to  satisfy  the  debt.  This  was  a 
right  which  could  not  be  affected  by,  nor  affect,  the  Statute 
of  Limitations.  {Ilulbert  v.  Cla?*kj  128  N.  Y.  295 ;  House 
V.  CarTj  185  id.  453.)  The  plaintiff's  silence  in  these  circum- 
stances, far  from  being  evidence  of  ratiiication,  is  quite  con- 
sistent with  his  determination  to  stand  upon  his  legal  rights. 

These  views  lead  to  the  conclusion  that  the  transaction  of 
1901  was  not  such  a  payment  as  to  arrest  the  running  of  the 
Statute  of  Limitations  by  virtue  of  a  new  promise  made  by 
the  defendant,  but  was  simply  the  plaintiff's  exercise  of  the 
right  to  sell  pledged  collateral  and  apply  its  proceeds  in 
reduction  of  the  debt. 

Some  of  my  brethren  who  dissent  from  the  foregoing 
views'have  receded  from  the  position  that  the  defendant,  by 
his  silence  after  receiving  notice  of  the  sale  of  the  Eagle 
Warehouse  Company  stock  and  of  the  application  of  its  pro- 
ceeds upon  his  note,  ratified  the  acts  of  the  plaintiff  so  as  to 
raise  the  legal  implication  of  a  new  promise  which  extended 
the  period  of  limitation.  But  they  have  now  taken  a  position 
which,  in  my  judgment,  is  even  less  tenable  than  the  one 
which  they  have  abandoned.  The  latest  argument  is  that 
although  the  plaintiff's  right  of  action  upon  the  note,  as  a 
note,  is  barred  by  the  Statute  of  Limitations,  yet  a  right  of 
action  survives  upon  the  defendant's  special  written  promise 
to  pay  any  deficiency  which  might  exist  after  a  sale  of  the 
pledged  collaterals  and  the  application  of  the  proceeds  of 
Fuch  sale  upon  the  note.  As  I  understand  it  this  conclusion 
is  based  upon  the  premise  that  the  deficiency  did  not  l^ecome 
due  until  the  amount  thereof  became  fixed  and  that  the  stat- 
ute did  not  begin  to  run  until  that  time.     This  is  a  novel  con- 
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tention,  but  I  think  it  is  unsound  in  principle.  The  effort  to 
rescue  the  plaintiff's  claim  from  the  bar  of  the  statute  lias 
suggested  an  expedient  which  may  be  designed  to  promote 
justice  in  this  particular  case,  but  which  is  antagonistic  to  a 
general  rule  of  law  established  by  centuries  of  usage.  At 
common  law  a  right  of  action  wliicli  had  once  accrued  was 
immortal.  Experience  long  ago  demonstrated  the  unwisdom 
of  such  a  rule.  Practical  considerations  applied  to  the  admin- 
istration of  justice  demanded  that  legal  disputes  should  be 
settled  while  evidence  was  readily  obtainable.  Since  the 
twelfth  century  actions  concerning  real  estate  have  been 
regulated  by  statutes  of  limitation  and  since  the  sixteenth 
century  choses  in  action  have  been  similarly  restricted. 
Under  our  statute  the  period  of  limitation  as  applied  to 
promissory  notes  has  been  fixed  at  six  years,  and  when 
such  notes  are  payable  on  demand  the  statutory  declara- 
tion has  been  held  to  mean  that  an  action  must  be  com- 
inonced  within  six  years  of  the  date  of  the  instrument. 
(Herrick  v.  Woolvertony  41  N.  Y.  581 ;  Wheeler  v.  Warner ^ 
47  N.  Y.  519 ;  McMuUen  v.  Bafferty,  89  N.  Y.  456 ;  Mills 
V.  Davisy  113  N.  Y.  243.)  In  the  case  at  bar  this  period  of 
limitation  was  extended  for  six  years  from  the  last  payment 
made  by  the  defendant,  which  was  on  August  24th,  1899. 
This  action  was  not  commenced  until  September  12th,  1906,  or 
eleven  months  after  the  period  of  limitation  had  expired,  and 
at  that  time  no  right  of  action  survived  upon  the  note.  The 
complaint  discloses  that  this  is  an  action  upon  the  note,  and 
nothing  else.  The  record  is  barren  of  any  hint  or  suggestion 
that  the  plaintiff's  right  of  action  is  founded  upon  a  special 
promise  which  survived  the  period  of  limitation  upon  the 
note,  because  no  right  of  action  accrued  upon  the  special 
promise  until  the  amount  of  the  deficiency  had  been  ascer- 
tained by  computation.  Neither  at  the  trial  of  this  action, 
nor  upon  the  argument  of  the  several  appeals  to  the  Appel- 
late Division  and  to  this  court,  have  counsel  for  the  plaintiff' 
tendered  any  such  argument,  and  it  has  remained  for  judicial 
indnstry  to  make  the  discovery  that,  although  no  action  can 


228  Brooklyn  Bank  v,  Barnaby.  [Jan., 


Opinion  of  the  Court,  per  Wehnkr,  J.  [Vol.  197. 

be  maintained  upon  the  note,  the  defendant  may  yet  be  cast 
in  judgment  upon  his  8])ecial  promise  to  pay  the  deficiency. 
Tlie  question  which  is  now  for  the  tiret  time  injected  into  tliis 
controversy  is  whether  there  is  liere  a  special  or  independent 
promise  by  the  defendant  wliich  can  be  separated  from  Iiis 
general  promise  to  pay  tlie  wliole  debt.  When  the  defendant 
executed  and  delivered  tlie  note  in  suit,  ho  promised  to  pay 
the  whole  debt  represented  by  it,  and  he  promised  to  pay  it 
on  demand.  The  Statute  of  Limitations,  therefore,  began  to 
run  at  once  as  to  the  whole  debt.  It  was  extended  from  time 
to  time  by  the  payments  made,  but  not  beyond  six  years  from 
the  date  of  the  last  payment.  When  the  defendant  made 
the  note  he  also  pledged  certain  collateral  as  security  for  its 
payment  and  promised  in  writing  to  pay  any  deficiency 
which  might  remain  if  resort  should  be  had  to  the  collateral 
and  that  should  prove  insufficient.  But  does  the  fact  that  the 
promise  was  in  writing  invest  it  with  the  characteristics  of 
a  separate  and  independent  undertaking?  In  making  this 
express  written  promise  the  defendant  did  only  what  the  law 
would  have  implied  from  the  transaction  if  he  had  remained 
silent.  His  promise  was  to  pay  the  debt,  and  that  he 
could  do  in  either  of  two  ways.  He  could  pay  the  whole  in 
money  and  demand  the  return  of  his  pledged  collateral ;  or 
he  could  subn)it  to  a  sale  of  his  securities  at  the  risk  of 
having  a  deficiency  to  pay.  In  either  event,  however,  he 
would  only  be  paying  what  he  had  promised  to  pay  in  the 
beginning.  When  a  bond  is  given  for  the  payment  of  a  speci- 
fied sum  of  money,  accompanied  by  a  mortgage  of  even  date 
upon  real  estate,  the  bond  represents  primarily  the  debtor's 
personal  undertaking  while  the  mortgage  represents  the  land 
pledged  to  secure  the  payment  of  the  debt.  A  suit  may  be 
commenced  in  the  first  instance,  upon  either  the  bond  or  the 
mortgage,  but  not  upon  both  concurrently.  Usually  tlrj 
mortgage  is  first  foreclosed  and  the  decree  of  sale  provider 
for  the  payment  of  any  deficiency  which  may  arise.  Such  a 
deficiency  is  never  ascertainable  until  the  land  has  been  sold, 
and  yet  I  think  it  would  startle  the  profession  to  have  it  judi- 
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cially  announced  that  the  promise  of  a  mortgagor  to  pay  such 
a  deficiency  constitutes  a  new  engagement  which  fixes  a  dif- 
ferent period  of  limitation  from  tliat  which  attaches  to  the  whole 
debt.  To  my  mind  the  illustration  just  cited  marks  clearly 
the  distinction  between  a  definite  promise  to  pay  an  exact 
sum  at  a  stated  time,  and  a  conditional  undertaking  to  pay  an 
uncertain  amount  upon  the  happening  of  a  contingent  event. 
In  the  one  case  the  promise  is  precise  and  fixed  but  the  method 
of  payment  may  depend  upon  circumstances  which  arise  after 
the  promise  has  been  made  and  tlie  Statute  of  Limitations 
has  begun  to  run ;  in  the  other  case  the  promise  is  to  pay 
upon  the  happening  of  an  ultimate  possibility  which  may  or 
may  not  materialize  and,  therefore,  no  liability  arises  until 
it  is  fixed  by  subsequent  events,  and  the  Statute  of  Limita- 
tions does  not  begin  to  run  until  the  contingency  has  been 
resolved  into  certainty. 

In  the  light  of  this  distinction  I  have  no  criticism  to  make 
upon  the  authorities  cited  by  my  brother  Hisoook,  except 
that  they  have  no  application  to  the  case  at  bar.  They  are 
all  characterized  by  contingencies  or  alternatives  which  con- 
template no  original  undertaking  or  liability,  and  under  which 
the  conditional  promises  depended  upon  the  mere  possibility  of 
future  events.  A  brief  analysis  of  these  cases  will  show  the 
difference  between  them  and  the  case  at  bar.  In  Teho  v. 
Robinson  (100  N.  Y.  27)  the  defendant  promised  to  pay  a 
certain  sum  of  money  "  the  moment  1  am  able  to  pay  it." 
That  was  a  promise  conditioned  upon  the  promisor's  ability  to 
pay  ;  and  his  ability  to  pay  was  the  principal  question  of  fact 
litigated.  The  defense  was  the  Statute  of  Limitations.  That 
raised  the  subsidiary  question  of  fact  whether  he  was  able  to 
pay  within  six  years  before  the  action  was  brought,  for  it  was 
properly  assumed  that  no  cause  of  action  arose  until  the 
promisor  was  able  to  pay.  The  case  of  Goodell  v.  Sanford 
(31  Mont.  175),  stripped  of  many  confusing  details  not  essen- 
tial to  the  point  here  involved,  dealt  with  a  sale  of  lands  by 
an  executrix  to  a  syndicate  acting  through  a  trustee.  It 
was  part  of  the  arrangement  that  upon  the  failure  of  the 
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grantee  to  pay  the  stipulated  installments  of  purchase  price 
as  they  became  due,  all  his  rights  under  the  conveyance 
should  be  forfeited  together  with  all  payments  made  to  the 
grantor,  and  that  the  grantee  should  reconvey  the  premises 
unless  at  tlie  option  of  the  grantor  the  premises  should 
be  sold  at  public  auction,  in  which  event  the  proceeds  sliould 
be  applied  upon  the  amount  due  from  the  grantee,  and  for 
the  balance  remaining  due  the  grantor  should  have  her 
action.  This  was  the  situation  upon  which  the  court  decided 
that,  for  the  purpose  of  determining  when  the  Statute  of 
Limitations  began  to  run,  the  grantee's  right  of  action  accrued 
when  the  property  was  sold  under  the  declaration  of  trust 
Had  there  been  no  exercise  of  the  option  reserved  to  the 
grantor,  the  liability  of  the  grantee  would  have  remained  fixed 
by  the  terms  of  the  deed  of  conveyance.  But  the  exercise  of 
the  option  created  a  new  right  of  action,  the  extent  of  which 
depended  wholly  upon  the  amount  which  might  remain  unpaid 
after  the  public  sale  of  the  land  and  the  application  of  the 
proceeds  to  the  payment  of  the  original  purchase  price.  Pre* 
cisely  the  same  question  was  decided  in  Preston  v.  Fitch 
(137  N.  y.  41),  although  it  arose  upon  diflferent  facts.  The 
assignee  of  a  surviving  partner  brought  suit  against  the  estate 
of  a  deceased  partner  to  compel  contribution  toward  disburse- 
ments, costs  and  expenses  incurred  by  the  survivor  in  the  care 
of  real  estate,  payment  of  interest  on  prior  mortgages,  costs  of 
foreclosure,  etc.,  as  to  which  it  was  simply  held  that  no  cause 
of  action  arose  in  favor  of  the  survivor  until  it  was  ascer- 
tained how  much  more  than  his  share  ho  had  properly 
advanced  for  the  joint  account.  In  Chaplin  v.  Wilkinson 
(62  Barb.  46)  the  plaintiff  had  an  account  for  $200  against 
F.  That  account  Chaplin  assigned  to  Wilkinson  upon  an 
agreement  that  any  sum  which  should  be  allowed  to  Wilkin- 
son by  way  of  set-oflE  or  counterclaim  in  a  suit  about  to  be 
commenced  against  him  by  F.  should  be  paid  to  Chaplin.  In 
that  suit  judgment  was  rendered  allowing  Wilkinson  the  sum 
of  $137  upon  the  assigned  claim,  and  it  was  held  that  the 
Statute  of  Limitations  did  not  begin  to  rim  until  the  entry  of 
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that  judgment.  Tliat  decision  was  obviously  correct  because, 
until  the  whole  or  a  part  of  the  assigned  claim  had  been 
allowed  to  Wilkinson  in  the  form  of  a  judgment  in  the  suit  of 
F.,  no  cause  of  action  arose  in  favor  of  Chaplin  upon  Wilkin- 
son's conditional  promise.  Finally  the  case  of  United  States 
V.  Louisiana  (123  U.  S.  32)  is  cited  in  support  of  the  argu- 
ment that  the  Statute  of  Limitations  does  not  preclude  the 
maintenance  of  the  action  at  bar.  What  was  that  case }  The 
state  sued  the  Federal  government  under  an  act  of  Congress 
which  provided  for  the  sale  of  certain  swamp  land  within  the 
borders  of  the  state.  The  statute  required  the  secretary  of  the 
interior  to  identify  the  lands,  but  this  was  not  done.  What 
was  decided  as  regards  the  Statute  of  Limitations  is  best 
stated  in  a  brief  quotation  from  the  opinion  of  Mr.  Justice 
Field:  "By  the  act  of  1855,  which  provided  for  the 
payment  to  the  State  of  moneys  received  by  the  United 
States  on  the  sales  of  swamp  lands  within  her  limits,  the 
payment  was  made  to  depend  upon  proof  of  the  sales  by  the 
authorized  agent  of  the  State  before  the  Commissioner  of  the 
General  Land  Office.  No  such  proof  was  ever  made  or  offered, 
and,  therefore,  until  in  some  other  equally  convincing  mode 
the  swampy  character  of  the  lands  sold  was  established  to  the 
satisfaction  of  the  Commissioner,  no  definite  ascertaintnent 
of  the  atnount  due  to  the  State  was  had^  so  as  to  constitute  a 
ground  of  action  for  its  recovery  in  the  Court  of  Claims^^ 
(p.  37.)  Quite  diflferent  is  the  case  at  bar,  for  here  the  defend- 
ant's promise  was  definite  and  unequivocal,  covering  the  whole 
debt,  dependent  upon  no  condition  or  contingency  which 
might  relieve  him  from  it,  and  embracing  nothing  that  the 
law  would  not  have  implied  if  he  had  not  reduced  it  to  writ- 
ing. If  judicial  construction  can  metamorphose  such  an 
indivisible  transaction  into  two  or  more  separate  and  distinct 
parts,  governed  by  as  many  different  periods  of  limitation, 
we  may  as  well  abolish  the  statute,  for  it  will  no  longer  be  the 
shield  of  him  who  is  sued,  but  the  sword  of  him  who  sues. 

I  recommend  that  the  judgment  herein  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
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HisoooR,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  and  conclusions  of  Judge  Wernbr. 

The  action  was  brought  to  recover  the  balance  or  deficiency 
remaining  unpaid  on  a  collateral  note  executed  by  the  appel- 
lant and  owned  by  the  respondent  for  the  sum  of  $68,000 
and  interest,  dated  February  12, 1894,  and  payable  on  demand, 
and  whereby  and  wherewith  there  were  deposited  certain 
collaterals  with  power  of  sale  of  the  latter,  and  wherein  were 
contained  certain  provisions  for  the  payment  of  any  deficiency 
remaining  after  the  application  of  the  proceeds  of  collaterals. 

From  time  to  time,  between  March  7,  1894,  and  October  3, 
1895,  the  appellant  took  up  various  pieces  of  his  collateral 
by  the  payment  of  various  sums  of  money  which  were 
applied  as  credits  on  his  notes.  There  is  no  question  that 
these  transactions  amounted  to  voluntary  payments  which 
prevented  the  operation  of  the  Statute  of  Limitations. 
August  24,  1899,  the  appellant  wrote  to  the  respondent  a 
letter  dated  that  day  and  reading  as  follows : 

"  Brooklyn,  N.  Y.,  Aug.  24,  1899. 
"  The  Brookly-n  Bank  : 

"  Please  deliver  to  bearer  75  shares  Knickerbocker  Steam- 
boat Company  now  held  as  collateral  security  in  my  loan  of 
Feby.  12th,  1894,  and  accept  in  place  thereof  Five  hundred 
and  sixty-two  50  Dollars  ($562.50) 

"  Kespectfully, 

"F.  A.  BAENABY." 

The  respondent  complied  with  the  request  in  this  letter 
contained  and  credited  the  money  received  in  place  of  the 
collateral  which  was  delivered  up  as  a  payment  on  said  note, 
and  this  is  one  of  the  disputed  transactions  relied  on  by  the 
respondent  as  a  partial  payment  withdrawing  the  note  from 
the  operation  of  tlie  statute  up  to  tliat  time.  On  or  about 
December  11,  1901,  in  accordance  witli  the  terms  of  the  note, 
respondent  sold  at  private  sale  25  shares  of  Eiigle  "Warehouse 
Company  stock,  being  part  of  the  collateral  security  deposited 
by  and  with  the  note  aforesaid,  and  received  on  said  sale  the 
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Bam  of  $1,775,  which  it  credited  on  said  note.  It  notified 
appellant  of  said  sale  and  credit  on  said  debt  by  letter,  to 
which  he  made  no  response.  This  transaction  happened  less 
than  six  vears  before  the  commencement  of  the  action  and  is 
relied  on  by  the  respondent  as  a  partial  payment  prevent- 
ing the  operation  of  the  statnte  down  to  the  date  of  the  sale 
and  application  as  aforesaid. 

The  Statute  of  Limitations  has  been  invoked  as  a  defense 
to  this  action  and  the  effectiveness  of  this  defense  has  been 
tested  by  two  transactions  occurring,  respectively,  August  24, 
1899,  and  December  10, 1901,  whereby  the  proceeds  of  cer- 
tain collaterals  were  applied  as  credits  on  said  note.  It  has 
been  assumed  that  if  those  transactions  amounted  to  volun- 
tary partial  payments  by  the  debtor  on  his  notes,  they  stayed 
or  avoided  the  operation  of  the  statute  down  to  the  last  date 
which  was  within  six  years  before  the  commencement  of  the 
suit,  and  on  tlie  other  hand,  that  if  they  did  not  amount  to 
such  payments  then  respondent's  cause  of  action  had  become 
barred  when  this  action  was  brought.  While  the  first  alterna- 
tive embodied  in  this  assumption  is  doubtless  correct,  the 
second  one  in  my  opinion  is  not  so. 

We  are  all  agreed  that  the  fii*st  transaction  involved,  and 
which  has  been  fully  set  forth  in  the  statement  of  facts, 
amounted  to  a  partial  payment ;  that  when  the  debtor  sent  to 
the  creditor  a  sum  of  money  and  asked  that  it  be  accepted  in 
lien  of  a  piece  of  collateral  security,  he  must  have  expected 
that  this  money  would  not  be  kept  in  a  separate  account  as 
security,  but  that  it  would  be  credited  as  a  payment  on  the 
note  and,  therefore,  that  here  was  a  voluntary  partial  payment 
by  the  debtor  which  acknowledged  a  remaining  balance  of 
indebtedness  and  wherefrom  could  be  inferred  a  promise  to 
pay  such  indebtedness  which  within  all  applicable  principles 
stayed  the  operation  of  the  statute  to  that  date. 

The  second  transaction  presents  different  considerations. 
Under  the  powers  conferred  by  the  note  respondent  sold  some 
of  appellant's  collateral  applying  the  proceeds  on  his  note  and 
notifying  him  of  what  had  been  done.     It  is  urged  that  appel- 
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lant^B  silence  for  many  years  after  notification  and  knowledge 
of  what  had  been  done,  amounted  to  an  acquiescence  in  and 
ratification  of  the  sale  of  the  securities  and  the  application  of 
the  proceeds  to  the  payment  of  his  note  and  that,  therefore, 
here  also  was  what  amounted  to  a  voluntary  partial  payment 
wliich  acknowledged  a  remaining  indebtedness  still  to  be  paid 
and  from  which  could  be  inferred  a  promise  to  pay  such 
indebtedness  and  which,  therefore,  was  effective  to  prevent 
the  running  of  the  statute.  It  is  urged  on  the  other  hand, 
that  the  authority  which  permitted  the  sale  of  the  security  and 
the  application  of  the  proceeds  thereof  to  the  note,  did  not 
include  any  power  to  acknowledge  the  remainder  of  indebted- 
ness or  to  promise  to  pay  such  remainder,  and  furthermore  that 
the  creditor  having  a  perfect  right  to  sell  the  security  and 
apply  the  proceeds,  appellant  was  not  called  on  to  and  could 
not  object  to  what  had  been  done,  and  that,  therefore,  there 
was  no  element  of  acquiescence  or  ratification  in  his  silence. 

I  shall  assume  for  the  purpose  of  this  discussion  that  the 
latter  contention  is  the  correct  one,  and  that  under  all  of  the 
ch'cumstances  of  this  case  the  sale  by  respondent  of  appel- 
lant's securities  and  the  application  of  the  proceeds  thereof  to 
his  note  with  notice  to  him  did  not  amount  to  a  partial  pay- 
ment sufficient  to  stay  the  running  of  the  statute  down  to  that 
date  within  the  principles  enunciated  in  the  cases  of  Craw  v. 
Gleaso7i  (141  N.  Y.  489);  Smith  v.  Ht/an  {Q6  K  Y.  352); 
Harper  v.  Fairley  (53  N.  Y.  442). 

This,  however,  as  intimated,  does  not  seem  to  me  to  cast 
the  decision  of  this  appeal  in  appellant's  favor. 

As  already  stated,  from  time  to  time,  during  a  period  of 
several  years,  the  debtor  had  made  payments  to  his  creditor 
in  consideration  of  which  various  pieces  of  his  security  were 
surrendered  back  to  him  and  the  sums  accepted  in  place 
thereof  credited  as  payments  on  the  note.  I  think  we  may 
assume  from  tlie  findings  and  evidence  and  from  the  state- 
ments in  the  briefs  that  with  the  sale  of  tlie  £agle  Warehouse 
Company  stock  on  the  occasion  in  question  all  of  appellant's 
collateral  of  anv  value  had  been  released  or  exhausted.    After 
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the  application  of  the  proceeds  of  tliis  last  piece  of  security 
there  remained  unpaid  an  undisputed  balance  and  deficiency 
anionnting  at  the  time  of  the  trial,  with  interest,  to  $24,815.77, 
for  the  recovery  of  which  this  action  was  brought.  If  the 
sale  of  the  collateral  and  the  application  of  its  proceeds  had 
amounted  to  a  voluntary  act  and  payment  by  the  defendant, 
there  would  be  inferi-ed  an  acknowledgment  of  and  promise 
to  pay  this  deficiency.  I  have  assumed,  however,  that  this 
did  not  arise.  But  in  the  note  itself  are  specific  provisions 
which  take  the  place  of  such  promise.  After  enumerating 
the  securities  pledged  for  the  payment  of  the  note,  the  latter 
reads  as  follows:  "Which  (I)  hereby  authorize  said  bank 
or  its  President  or  Cashier,  to  sell  *  *  *  in  case  of 
the  non-performance  of  this  promise,  applying  the  net  pro- 
ceeds to  the  payment  of  this  note,  including  interest,  and 
accounting  to  for  the  surphis,  if  any.     In  case  of  defi- 

ciency (I)  promise  to  pay  to  said  Bank  the  amount  thereof 
forthwith  after  such  sale,  with  legal  interest."  Thus  we  find 
an  explicit  promise  to  pay  the  deficiency  remaining  unpaid  on 
tlie  note  after  the  collaterals  had  been  exhausted.  The  bank, 
at  a  time  when  tiie  note  was  not  barred  by  the  statute,  although 
past  due,  sold  its  remainine^  piece  of  collateral  and  applied  the 
proceeds,  and  there  remained  a  deficiency.  No  question  was 
raised  of  its  right  to  do  just  as  it  did  do  with  reference  to  all 
of  tlie  collaterals  which,  with  the  exception  of  this  piece,  were 
taken  up  by  the  debtor,  and  no  qnestion  was  raised  about  the 
amount  of  the  deficiency  after  the  application  thereof,  and  I 
am  unable  to  see  how  any  question  can  be  raised  concerning 
tlie  applicability  of  this  promise  to  pay  the  deficiency  which 
remained.  This  promise  was  conditioned  on  and  measured 
by  the  deficiency  which  might  arise  or  exist  after  the  disposi- 
tion and  sale  of  the  collaterals.  It  then  for  the  first  time 
became  operative  and  effective.  It  took  the  place  of  the 
promise  to  pay  tlie  balance  which  might  have  been  inferred 
at  that  date  in  case  of  a  voluntary  payment,  and  it  was  only 
then  that  the  Statute  of  Limitations  commenced  to  run,  and 
the  bar  of  this  stotute  had  not  accrued  when  the  action  was 
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commenced.  {Goodell  v.  Sanford^  31  Mont.  163;  Tebo  t. 
Robimon,  100  N.  Y.  27 ;  Preston  v.  Fitch,  137  N.  Y.  41 ; 
Chaplin  V.  Wilkinson^  62  Barb.  46 ;  United  States  v.  Louis- 
iana, 123  U.  S.  32.) 

It  seems  to  me,  therefore,  that  this  disposes  of  this  appeal 
and  leads  to  an  affirmance  of  tlie  judgment. 

CuLLEN,  Ch.  J.,  Vann  and  Willard  Bartlbtt,  JJ.,  con- 
cur with  Werner,  J. ;  Gray  and  Chase,  JJ.,  concur  with 

HiSCOOK,  J. 

Judgment  reversed,  etc. 


The  People  op  the  State  of  New  York  ex  rel.  John  S. 
Ferguson,  Kespondent,  v.  Edward  Reardon,  as  Peace 
Officer  of  the  County  of  New  York,  Appellant. 

Cronatitutional  law  —  statute  taxing  transfers  of  stock  —  unconsti- 
tutionality of  provisions  authorizing  comptroller  to  examine 
private  books  for  evidence  of  violations  of  the  law. 

The  provisions  of  chapter  2i\  of  the  Laws  of  1905  (now  article  12  of  the 
Tax  Law,  Cons.  Laws,  ch.  60)  purport  to  authorize  a  compulsory  gen- 
eral  examination  of  all  the  private  books  and  papers  of  a  person  having 
made,  or  suspected  of  having  made,  transfers  of  stock  as  enumerated 
in  the  statute,  for  the  purpose  of  ascertaining  whether,  if  made,  he  had 
kept  a  record  thereof  and  paid  taxes  thereon  as  required  by  the  statute. 

The  statute,  in  attempting  to  authorize  the  comptroller  to  secure  evi- 
dence from  relator's  private  books  and  papers  of  violations  thereof 
which  might  be  made  the  basis  of  criminal  proceedings  against  him 
thereunder  or  of  an  action  for  penalties,  violates  the  provisions  of  section 
6  of  article  1  of  the  State  Constitution,  which  provides  that  no  person 
shall  be  compelled  "in  any  criminal  case  to  be  a  witness  against  himself. " 

The  condemnation  of  so  much  of  the  statute  providing  for  a  tax  on  trans- 
fers of  stock  as  attempts  to  authorize  the  comptroller  to  secure  evidence 
of  violations  of  the  statute  from  private  books  and  papers  of  the  party 
under  investigation  does  not  afifect  the  general  scheme  of  the  statute. 

PeopU  ex  rd,  Ftrguson  v.  Heardon,  124  App.  Div.  818,  affirmed. 

(Argued  December  6,  1909;  decided  January  11,  1910.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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6,  1908,  which  reversed  an  order  of  Special  Term  dismissing 
a  writ  of  habeas  corpus,  and  directed  the  discharge  of  the 
relator  from  custody. 

The  relator  was  a  member  of  a  firm  of  stockbrokers. 
Claiming  to  act  under  the  provisions  of  article  15  of  the 
General  Tax  Law  (now  article  12  of  the  Tax  Law  in  the  Con- 
solidated I^ws)  in  relation  to  the  tax  on  transfers  of  stock,  an 
agent  of  the  state  comptroller  demanded  of  the  relator  the 
right  to  examine  the  books  and  papers  of  said  firm  for  the  pur- 
pose of  ascertaining  whether  the  relator's  firm  had  complied 
with  the  provisions  of  said  article,  and  when  this  demand  was 
refused  the  relator  was  taken  into  custody  in  accordance  with 
the  provisions  of  said  Tax  Law  as  for  a  violation  thereof. 
One  of  the  grounds  set  forth  in  relator's  petition  for  the  writ 
of  habeas  corpus  and  upon  which  his  discharge  was  demanded 
was  that  the  statute  under  which  the  examination  of  the 
books  and  papers  was  demanded  was  unconstitutional  because 
it  sought  to  make  relator  a  witness  against  himself  in  a 
criminal  case. 

Edioard  R.  O^Malley^  Attorney-General^  and  William 
Travers  Jerome^  District  Attorney  {Robert  C.  Taylor  oi  coun- 
sel), for  appellant.  The  state  is  entitled  to  information  concern- 
ing a  man's  taxability.  (C,  etc,^  Assn.  v.  State,  156  Ind.  463.) 
Information  in  the  forui  of  books  and  papers  cannot  be  withheld 
from  legitimate  search  linless  perhaps  they  are  strictly  pri- 
vate. {Boyd  v.  17.  S,,  116  U.  S.  627;  Adants  v.  State,  192 
U.  S.  585 ;  Oomm.  v.  Dana,  43  Mass.  329  ;  £x  pa7*te  Clarke, 
126  Cal.  235.)  The  papere  of  the  relator's  firm  were  not 
private.  {People  v.  Coomha,  36  App.  Div.  284 ;  3  ^Wigmore 
on  Ev.  3116,  3128.)  These  documents  were  properly  receiv- 
ai>le  in  evidence  because  none  of  the  defendants  was  in  a 
position  to  claim  any  exclusive  right  to  their  possession  as 
strictly  private  papers.  {State  v.  Smith,  74  Iowa,  680 ;  State 
v.  Cummins,  76  Iowa,  133;  PeopU  y,  Ilenwood,  123  Mich. 
317;  State  w  Donovan,  10  N.  D.  203;  Park  v.  Cotton  Mill , 
75  S.  C.  560;  State  v.  Armeno,  72  Atl.  Rep.  216.)    No 
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compulsion  was  employed  upon  tlie  relator  Ferguson  as  a 
witness.  (3  Wigmore  on  Ev.  §§  2263,  2264;  People  v. 
Gardner^  144  N.  Y.  119;  People  v.  Comnbs^  36  App.  Div, 
294;  People  v.  KenimUr,  119  N.  Y.  580;  People  v.  Trucks 
170  N.  Y.  203 ;  People  v.  Furlong,  187  N.  Y.  198  ;  People 
V.  Van  Worrner,  175  N.  Y.  188.) 

John  O.  Milhurn  and  Grenville  Clark  for  respondent. 
The  provision  of  section  321  of  tlie  Tax  Law  authorizing  the 
examination  of  the  books  and  papers  of  any  person,  firm, 
company,  association  or  corporation  violates  the  provision  of 
section  6  of  article  1  of  the  Constitution  of  the  state  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself.  {People  ex  rel.  Taylor  v.  Forbes,  143 
N.  Y.  227 ;  Matter  of  Peck  v.  CargiU,  167  N.  Y.  391 ; 
Councihnan  v.  Hitchcock,  142  U.  S.  562 ;  Fmery^e  Case,  107 
Mass.  181 ;  Boyd  v.  U,  S,,  116  U.  S.  616  ;  Matter  qfXanter, 
117  Fed.  Rep.  356;  Boyh  v.  Smithman,  146  Penn.  St.  255; 
Whart.  on  Ev.  §§  533,  751;  Laimon  v.  Boydm,  160  III. 
613.) 

HiscooK,  J.  This  appeal  involves  the  disposition  of  cer- 
tain questions  arising  under  chapter  241  of  the  Laws  of  1905, 
as  amended,  entitled  "  An  Act  to  amend  the  tax  law,  by  pro- 
viding for  a  tax  on  transfers  of  stock,"  and  which  provisions 
have  now  been  re-enacted  as  part  of  the  Tax  Law  in  the 
Consolidated  Laws. 

As  the  title  of  the  original  act  indicated,  this  statute  pro- 
vided for  the  imposition  of  a  tax  on  transfers  of  stock  as  evi- 
denced or  accomplished  by  various  methods  and  contracts 
enumerated  therein,  and  contained  various  provisions  looking 
to  the  enforcement  of  said  law,  and  prescribing  both  criminal 
punishment  and  civil  penalties,  so  called,  for  violations 
thereof. 

We  have  already  had  occasion  to  affirm  the  constitution- 
ality of  the  act  in  its  general  scope.and  as  a  revenue-producing 
measure.     {People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431.) 
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The  qnestions  now  preBeiited  arise  under  certain  special  and 
subordinate  provisions  which  became  incorpomted  in  section 
321  of  the  Tax  Law,  and  as  thus  presented  they  are : 

(1)  Did  said  provisions  of  said  section  purport  to  authorize 
a  compulsory  general  examination  of  all  the  private  books 
and  papers  of  a  pei-son  having  made  or  suspected  of  having 
made  transfers  of  stocks  as  enumerated  in  the  statute,  for  the 
purpose  of  ascertaining  whether,  if  made,  he  had  kept  a 
record  thereof  and  paid  taxes  thereon  as  required  by  tlie 
statute  ? 

(2)  Did  the  comptroller  through  his  representative  on  the 
occasion  which  became  the  basis  for  this  proceeding  demand 
such  general  examination  of  the  private  books  and  papers  of 
relator's  firm  ? 

(3)  If  these  questions  be  answered  in  the  affirmative,  did 
the  statute,  in  attempting  to  authorize  the  comptroller  to 
secure  evidence  from  relator's  private  books  and  papers  of 
violations,  if  any,  of  the  statute,  which  might  be  made  the 
basis  of  criminal  proceedings  against  him  thereunder  or  of  an 
action  for  penalties,  violate  tlie  provision  of  the  Constitution 
which  secures  every  individual  against  any  attempt  to  comj)el 
him  '^  in  any  criminal  case  to  be  a  witness  against  himself  ? " 

The  answer  to  the  first  question  seems  to  me  to  be  so  clear 
as  not  to  require  extended  discussion  beyond  mere  quotations 
from  the  statute  itself. 

Section  321  of  chapter  241,  L.  1905,  as  amended  L.  1907, 
chapter  324  (ch.  60,  Consolidated  Laws,  section  276),  first  pro- 
vides :  "  Every  person,  firm,  company,  association  or  corpo- 
ration making  a  sale,  agreement  to  sell,  delivery,  or  transfer, 
of  shares  or  certificates  of  stock,  or  conducting  or  transacting 
a  brokerage  business  shall  keep  or  cause  to  be  kept  a  just  and 
true  book  of  account  wherein  shall  be  plainly  and  legibly 
recorded,"  amongst  other  things  tlie  date  of,  the  number  of 
shares  covered  by  and  the  name  of  the  party  to  sucli  sale, 
agreement  to  sell,  etc.,  "and  such  book  shall  at  all  times  be 
subject  to  the  inspection  of  the  comptroller,  or  any  of  his  rejv 
resentatives,"  within  certain  hours  and  excepting  certain  days. 
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No  attack  upon  the  foregoing  provision  is  involved  in  this 
proceeding,  and  in  onr  opinion  it  is  entirely  valid  and  consti- 
tutional. If  this  provision  was  complied  with,  the  state 
required  no  further  assurances  tlian  would  be  contained  in 
this  book  to  enable  it  to  determine  that  proper  taxes  had  or 
had  not  been  paid.  But  the  legislature  apprehended  that 
some  persons  might  surrender  too  readily  to  a  doubt  whether 
a  given  transaction  came  within  the  provisions  of  the  statute, 
and  that  others  might  willfully  attempt  to  evade  its  provisions, 
and  that,  therefore,  this  prescribed  "book  of  account"  might 
not  be  reliable.  To  guard  against  these  contingencies  it  then 
added  the  provisions  which  are  here  attacked.  It  provided : 
"  The  state  comptroller  may,  at  any  time  after  transfers  of 
stock  *  *  *  inquire  into  and  ascertain  whether  the  tax 
imposed  by  the  provisions  of  this  article  has  been  paid.  For 
the  purpose  of  ascertaining  such  fact  the  comptroller  shall 
have  the  right  and  it  shall  be  his  duty  to  examine  the  books 
and  papera  of  any  person,  firm,  company,  association  or  cor- 
j)oration,  and  memoranda  of  transfers  shall  remain  accessible  for 
such  inspection  for  three  months  from  their  respective  dates. 
*  *  *  Every  person,  firm,  company,  association  or  corpora- 
tion who  shall  refuse  to  permit  the  comptroller  or  any  of  his 
representatives  to  inspect  such  books  or  any  memorandum  or 
record  relating  to  such  sale,  agreement  to  sell,  delivery,  or  trans- 
fer, or  transaction  at  any  time  as  above  provided,  or  who  shall 
fail  to  keep  such  book  of  account,  or  who  shall  in  any  other 
respect  violate  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor." 

Independent  of  banks  and  other  persons  it  is  manifest  that 
in  the  ordinary  course  of  affairs  a  person  like  relator's  firm 
carrying  on  a  brokerage  business  would  keep  many  books  and 
records  showing  bought  and  sold  tmnsactions  in  stocks.  He 
would  be  compelled  to  keep  accounts  with  his  customers  and 
with  other  brokers  with  whom  he  dealt ;  there  would  be  either 
the  originals  or  copies  of  statements,  reports  and  correspond- 
ence relating  to  and  evidencing  such  transactions  and  very 
likely  other  memoranda  or  copies  thereof  under  chapter  458 
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of  the  Laws  of  1908,  "  relative  to  bucket  shops,  and  fixing 
penalties,"  all  showing  the  sale  or  purchase  of  stocks.  It  is 
impossible  to  adopt  any  normal  conception  of  private  books 
and  papers  which  would  not  include  those  of  the  general 
description  enumerated,  showing  a  broker's  private,  and  often- 
times most  confidential,  transactions  with  his  customers,  and 
others.  Yet  there  can  be  no  doubt  that  the  statute  attempted 
to  authorize  the  comptroller  and  his  agents  to  enter  the  place 
of  business  of  any  individual  and  at  will  demand,  open  up 
and  examine  any  and  all  such  books  and  records.  The  book 
which  the  statute  required  to  be  kept  for  public  inspection  is 
clearly  and  repeatedly  described  throughout  the  statute  as  a 
certain  and  specific  ^'  book  of  account,"  and  when  the  statute 
describes  as  subject  to  inspection  "the  books  and  papers" 
and  "  any  memoranda  or  record  relating  to  "  the  sales,  agree- 
ments to  sell,  etc.,  described  in  the  statute,  it  clearly  passes 
beyond  this  prescribed  and  required  book  of  account  and  deals 
with  all  books  and  all  papers  in  the  possession  of  the  person 
proceeded  against.  No  entry  of  any  confidential  transaction 
would  be  protected  from  the  inquisitive  examination  of  the  pub- 
lic ofiicial.  The  purpose  of  this  broad  provision  is  of  course 
apparent.  The  legislature  intended  to  provide  a  means  by 
general  examination  of  ascertaining  whether  the  book  required 
by  the  statute  had  been  truly  kept  and  whether  all  of  the 
taxes  provided  by  the  statute  had  been  paid. 

To  my  mind  it  is  scarcely  less  clear  that  the  comptroller 
through  his  representative  on  the  occasion  in  question 
demanded  a  general  examination  of  the  private  books  and 
papers  of  relator's  firm  and  not  an  examination  of  the  book 
specified  by  the  statute  and  that,  therefore,  the  second  ques- 
tion outlined  above  must  be  answered  in  the  affirmative. 

It  appears  that  the  comptroller  had  equipped  his  represent- 
ative with  a  certificate  stating  that  he  was  "  a  duly  authorized 
representative  of  the  Comptroller  of  the  State  of  New  York 
to  inspect  and  examine  the  books,  memoranda,  records  and 
papers  of  any  person,  firm  *  *  *  who  has  made  sale,  agree- 
ment to  sell,  delivery  or  transfer  of  shares  or  certificates  of 
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stock,  or  who  is  condncting  or  transacting  a  brokerage  bnsi* 
ness,  to  ascertain  whether  the  tax  imposed  by  law  has  been 
paid."  When  the  comptroller's  representative  appeared  at 
the  oiSce  of  the  relator's  firm  he  presented  the  above  author- 
ization and  thus  indicated  the  purpose  for  which  he  had  come, 
and  thereby  very  clearly  defined  the  meaning  and  scope  of 
his  subsequent  demand.  Accoi-ding  to  his  own  affidavit  pre- 
sented in  response  to  relator^s  petition  he  ^^  requested  and 
demanded  that  he  be'allowed  to  inspect  the  books  of  said  firm  of 
Benjamin,  Ferguson  and  McMurty  which  contained  any  entries, 
record  or  memoranda  of  any  sale,  agreement  to  sell  or  transfer 
of  stock  made  within  three  months,"  and  this  demand  was  the 
one  which  was  refused.  By  no  i-easonable  interpretation,  as  it 
seems  to  me,  can  this  demand  be  construed  as  applicable 
simply  to  the  "  book  of  account,"  required  by  the  statute  to 
be  kept  for  inspection.  The  language  employed  in  the  demand 
is  for  all  intents  and  purposes  as  broad  as  that  employed  in 
the  statute  itself.  If  the  question  was  as  to  the  effect  of  a  sub- 
j)CB7ia  duces  tecum  containing  the  language  of  the  demand  no 
one  would  doubt  that  it  was  broad  enough  to  require  the  pro- 
duction of  every  book  which  contained  any  information 
relating  to  any  sale  or  transfer  of  stock  within  the  period 
named.  If  the  agent  desired  to  inspect  the  particular  book 
described  by  the  statute  he  should  and  would  have  used 
entirely  different  language  in  his  demand  and  never  would 
have  employed  that  which  has  been  quoted. 

We  thus  reach  the  third  and  important  question  whether 
the  statute  under  the  process  and  penalties  prescribed  could 
compel  a  person  to  submit  to  an  investigation  of  books  and 
papers  kept  in  his  private  business  for  the  purpose  of  furnish- 
ing evidence  which  might  be  used  against  him  as  a  basis  for 
criminal  prosecution  or  suits  to  recover  penalties. 

It  will  be  observed  that  I  am  not  considering  the  question 
which  has  been  discussed  in  the  briefs  of  counsel  whether  this 
statute  offends  against  the  Bill  of  Rights  as  incorporated  in 
our  statutes  securing  people  '^  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures."    It 
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seems  quite  sufficient  for  the  purposes  of  this  appeal  to  test 
the  provisions  in  question  by  section  6  of  article  1  of  our  Con- 
atitution  against  compelling  an  individual  in  a  criminal  case 
to  be  a  witness  against  himself,  and  which  is  the  same  pro- 
vision found  in  the  Constitution  of  the  United  States. 

How  can  there  be  any  doubt  that  this  statute,  if  enforced, 
wonld  violate  the  latter  provision  ?  The  state  comptroller  is 
authorized  to  'inquire  into  and  ascertain  whether  the  tax 
*  *  *  has  been  paid,"  and  for  this  purpose  it  made  it  his 
right  and  duty  to  examine  the  books  and  papers.  If,  from 
such  examination,  he  ascertains  that  the  tax  has  not  been  paid 
he  "  shall "  bring  an  action  for  the  recovery  of  the  tax  and 
"  for  any  penalty  incurred,"  etc.  Any  violation  of  the  statute 
18  made  a  misdemeanor,  and  in  addition  the  violator  will 
"  forfeit  *  *  *  a  civil  penalty  "  of  five  hundred  dollars 
in  an  action  which  the  comptroller  "shall"  bring.  Thus  we 
have  an  investigation  to  be  conducted  by  a  state  official,  the 
purpose  of  which  is  the  detection  of  violations  of  a  statute, 
tlie  procedure  of  which  is  to  compel  a  party  to  produce  his 
private  books  as  eviderjce  against  himself,  and  the  sequel  of 
which  is  penalties  and  criminal  prosecution.  If  the  statute 
had  in  terms  enacted  that  the  comptroller  might  summon  and 
examine,  under  oath,  the  relator  for  the  purpose  of  securing 
evidence  of  violations  by  him  and  his  firm  of  the  statute  in 
order  that  such  evidence  might  be  used  as  a  basis  for  criminal 
proceedings  or  an  action  to  recover  the  prescribed  penalties 
either  then  pending  or  thereafter  to  be  instituted,  I  suppose 
that  no  one  would  seriously  contend  that  it  did  not  violate 
the  Constitution. 

Practically  this  question  under  the  milder  aspect  of  a  civil 
action  to  recover  penalties  has  been  passed  on  under  a  consti- 
tutional provision  worded  as  ours.  {Robson  v.  Doyle^  191 
HI.  566.) 

Is  the  statute  any  the  less  effective  or  obnoxious  when  it 
attempts  to  force  the  relator  to  produce  before  the  comptrol- 
ler private  books  and  papers  duly  identified  as  his  whose 
entries  as  well-established  evidentiary  admissions  will  be  just  as 
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probative  of  any  violation  as  any  sworn  testimony  for  the  pur- 
pose of  sustaining  against  him  a  criminal  prosecution  or  the 
action  for  a  penalty  which  the  comptroller  is  required  to  insti- 
tute ?  The  investigation  is  authorized  ;  the  violations  are  all 
defined;  the  punishment  and  penalties  are  prescribed;  the 
duty  of  prosecution  is  laid.  There  is  only  lacking  the  evi- 
dence, and  for  any  practical  or  substantial  purpose  what  diflfer- 
ence  dues  it  make  whether  this  is  secured  by  statements  of  a 
witness  under  oath  or  by  entries  from  his  books  and  papers, 
which  are  competent  evidence  against  him  without  an  oath  } 

It  seems  to  me  that  this  kind  of  an  inquisition  and  the 
attempt  to  secure  from  an  individual  evidence  which  may  be 
used  to  convict  him  of  a  crime  '>r  to  forfeit  his  property 
comes  well  within  the  principles  which  have  been  appli'id  to 
the  interpretation  of  the  Constitution.  {liobson  v.  Vayhy  191 
111.  566;  Emen/s  Case,  107  Mass.  172;  People  v.  Conihs,  36 
App.  Div.  284,  2D3;  Boyd  v.  U.S.,  116  U.  S.  616;  Counsd- 
man  v.  Hitchcock,  142  U.  S.  5-1:7 ;  Peopls  ex  rel,  Taylor  v. 
Forbes,  143  N.  Y.  219;  Peopls  ex  reL  Lewisohn  v.  O^Brien^ 
176  N.  Y.  253.) 

In  Eiiterys  case  it  was  held  that  a  constitutional  provision 
that  a  citizen  should  not  "  be  compelled  to  accuse  or  furnish 
evidence  against  himself,"  privileged  him  to  refuse  to  testify 
before  a  legislative  committee  merely  authorized  "to  inquire 
if  the  state  police  is  guilty  of  bribery  and  corruption,"  on  the 
ground  that  his  evidence  might  tend  to  incriminate  him.  The 
court  said  (p.  181) :  "  13y  the  narrowest  construction  this  pro- 
hibition extends  to  all  investigations  of  an  inquisitorial  nature, 
instituted  for  the  purpose  of  discovering  crime  ♦  ♦  * 
by  putting  suspected  parties  upon  their  examination  in  respect 
thereto,  in  any  manner;  although  not  in  the  coui'se  of  any 
pending  prosecution."  The  doctrine  of  this  case  was  approved 
in  the  Coitnselnuui  case. 

In  the  Counselman  case,  where  the  grand  jury  was  engaged 
in  an  investigation  of  alleged  violations  by  other  parties,  it  was 
held  that  a  witness  could  not  be  compelled  to  testify  where 
his  evidence  might  tend  to  convict  him  of  a  crime,  it  thus 
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being  held  that  such  an  investigation  by  a  grand  jury  was  a 
"  criminal  case  "  within  the  meaning  of  the  Constitution.  It 
was  said :  ^^  The  matter  under  investigation  by  the  grand  jury 

*  *  *  was  a  criminal  matter,  to  inquire  wliether  there  had 
been  a  criminal  violation  of  the  Interstate  Commerce  Act. 
If  Coanselman  had  been  guilty  of  the  matters  inquired  of 

*  *  *  he  himself  was  liable  to  criminal  prosecution  under 
the  act.  The  case  before  the  grand  jury  was,  therefore,  a 
criminal  case.  *  *  *  Tlie  object  (of  the  constitutional 
provision)  was  to  insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  any  investigation,  to  give  testi- 
mony which  might  tend  to  show  that  he  himself  had  com- 
mitted a  crime.  The  privilege  is  limited  to  criminal  matters, 
bat  it  is  as  broad  as  the  mischief  against  which  it  seeks  to 
guard."    (p.  562.) 

In  the  Taylor  case  it  was  written :  "  The  right  of  a  witness  to 
claim  the  benelit  of  these  provisions  has  frequently  been  the  . 
subject  of  adjudication  in  both  the  Federal  and  State  courts. 
The  principle  established  by  these  decisions  is  that  no  one 
shall  be  compelled  in  any  judicial  or  other  proceedings  against 
himself,  or  upon  the  trial  of  issues  l>etween  others,  to  disclose 
facts  or  circumstances  that  can  be  used  against  him  as  admis- 
sions tending  to  prove  his  guilt  or  connection  with  any 
criminal  oflEence  of  which  he  may  then  or  afterwards  be 
charged."    (p.  227.) 

In  the  Lewishon  case  it  was  held  that  the  Constitution 
applies  to  a  criminal  proceeding  against  another  than  the  wit- 
ness and  protects  him  from  testifying  therein  where  the  effect 
of  his  answers  might  be  to  furnish  tlie  evidence  upon  which 
criminal  proceedings  might  thereafter  be  instituted  against 
him.  In  the  course  of  the  opinion  the  interpretation  adopted 
by  the  Counselman  case  is  approved. 

The  foregoing  cases  involved  attempts  to  compel  a  witness 
to  give  oral  testimony,  but  the  other  cases  above  cited  have 
made  it  plain  that  a  person  is  protected  from  furnishing 
evidence  against  himself  through  the  medium  of  his  books 
and  papers. 
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In  People  v.  Coinha  the  qaestion  was  presented  whether 
certain  papers  and  records  made  or  authorized  by  the  defend- 
ant might  be  used  against  him.  It  was  held  that  thej  were 
of  a  public  and  official  nature  and  might  be.  But  in  the 
course  of  the  discussion  Judge  Cullen  wrote :  ^^  A  defendant 
in  a  criminal  prosecution  cannot  be  compelled  to  give  such  an 
inspection  (of  books  and  papers) ;  not  because  his  papers  are 
anv  more  free  from  seizure  than  those  of  other  citizens,  but 
because  under  tlie  Bill  of  Rights  (§  13)  he  cannot  be  *  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself.' 
*  *  *  Therefore,  a  defendant  in  a  criminal  prosecution 
could  not  be  compelled  by  suhposnas  duces  tecum  or  other 
process  to  produce  his  papers  for  the  purpose  of  incriminating 
him,  nor  could  he  be  subjected  to  any  examination  to  disclose 
their  existence  or  place  of  deposit.  But  if  the  prosecution 
can  obtain  possession  of  the  papera  of  a  defendant  without 
violation  of  the  immunity  guaranteed  by  the  Bill  of  Bights, 
it  is  permitted  to  offer  these  papers  in  evidence  against  the 
defendant." 

In  the  Boyd  case  it  was  held  that  a  statute  in  effect  requir 
ing  a  person  in  a  revenue  case  involving  a  forfeiture  or  pen- 
alty to  produce  his  private  books  and  papers  for  the  purpose 
of  furnishing  evidence  against  himself  was  unconstitutional. 
This  case  has  been  criticised.  The  prevailing  opinion  was 
based  on  the  fourth  amendment  to  the  Constitution  against 
unreasoi)al)1e  search  and  seizure  as  well  as  the  lifth  amend- 
ment, identical  with  our  own  here  under  discussion.  What- 
ever criticism  has  prevailed  has  been  directed  against  the 
views  expressed  concerning  the  application  of  the  former 
amendment.  Neither  the  dissenting  judges  in  that  case  nor 
those  in  any  other  court  so  far  as  I  am  aware  then  differed 
from  or  since  have  questioned  the  view  therein  affirmed  with 
great  vigor  that  "  to  require  such  an  owner  (of  goods  involved 
in  the  customs  case)  to  produce  his  private  books  and  papers, 
in  order  to  prove  his  breach  of  the  laws,  and  thus  to  establish 
the  forfeiture  of  his  property,  is  surely  compelling  him  to 
furnish  evidence  against  himself."     (p.  637.) 
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There  have  not  been  overlooked  the  many  cases  induBtri- 
onsly  cited  by  the  district  attorney  and  whicli  are  believed 
by  him  to  be  opposed  to  the  views  above  expressed.  Most 
of  these  cases  may  be  classified  either  as  affirming  the  consti- 
tntionality  of  laws  permitting  an  examination  of  citizens  for 
the  purely  civil  purpose  of  discovering  and  listing  taxable 
property,  or  as  holding  that  evidence  of  observations,  includ- 
ing conversations,  made  by  experts  for  the  purpose  of  express- 
ing an  opinion  as  to  the  sanity  of  an  accused  and  directions 
by  the  court  in  tlie  course  of  a  trial  to  an  accused  to  exhibit 
himself  for  the  purposes  of  identification  will  not  be  con- 
demned as  a  violation  of  the  Constitution,  and  that  evidence 
derived  from  an  examination  of  tlie  pei^son  of  a  prisoner  for 
weapons  or  marks  or  uncovered  perhaps  improperly  in  con- 
nection with  the  execution  of  legal  process  like  a  search  war- 
rant, will  not  be  i-ejected  because  of  the  method  by  which  it 
has  been  secured.  It  would  undesirably  lengthen  this  opinion 
to  analyze  the  particular  facts  and  principles  of  law  upon 
which  those  decisions  have  been  based  and  thus  to  point 
out  just  what  they  did  decide.  It  may,  however,  confidently 
and  broadly  be  asserted  that  they  did  not  decide  directly  or 
indirectly  that  the  legislature  could  compel  a  porson  to  sub- 
mit himself  or  his  private  books  for  examination  in  an  inves- 
tigation of  which  the  primary  purpose  was  to  discover  that 
he  had  been  guilty  of  offenses  for  which  by  the  aid  of  the 
evidence  thus  discovered  he  could  be  punished  criminally  or 
by  penalties. 

And  so  I  reach  the  conclusion  that  each  of  the  questions 
formulated  at  the  beginning  of  this  opinion  must  be  answered 
in  the  affirmative  and  with  the  result  of  justifying  the  resist- 
ance which  the  relator  offered  to  the  attempt  of  the  comp- 
troller to  invade  the  privacy  of  his  books,  papers  and  confi- 
dential business  transactions  with  the  hope  of  procuring 
against  him  some  incriminating  evidence. 

While  that  question  is  not  directly  involved  in  this  pro- 
ceeding, it  seems  proper  to  state  that  the  condemnation  of 
the  clause  which  has  been  considered  and  which  of  course 
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carries  with  it  condemnation  of  the  other  clauses  respectively 
providing  for  mandamus  to  enforce  the  right  to  examine  such 
books  and  papers  and  making  it  a  misdemeanor  to  refuse  to 
allow  an  examination  thereof,  does  not  work  any  emascula- 
tion or  destruction  of  the  statute  imposing  taxes  on  stock 
transfers,  and  in  the  general  scheme  of  which  there  is  noth- 
ing to  criticise.  The  sections  other  than  the  one  including 
these  clauses  are  so  independent  that  obviously  they  are  not 
affected  by  the  elimination  of  the  latter  and  mobt  if  not  all  of 

m 

the  other  provisions  in  the  same  section  with  those  condenmed 
are  so  complete  and  so  independent  that  they  may  be  separated 
from  those  which  are  objectionable  and  preserved. 

The  order  appealed  from  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Werner  and  Willard  Bartlbtt, 
JJ.,  concur ;  Haioht  and  Vann,  JJ.,  dissent. 

Order  affirmed. 


Mary  E.  Maurer,  Respondent,  v,  Samuel  Friedman  et  al., 

Appellants. 

Beal  property  —  conveyance  with  reservation  of  damages  result- 
ing from  construction  of  an  elevated  railroad  —  when  reserva- 
tion personal  to  first  grantees  and  not  binding  upon  subsequent 
purchasers. 

Plaintiff,  during  the  pendency  of  an  action  brought  by  her  to  recover 
damages  resulting  from  the  construction  of  an  elevated  railroad,  conveyed 
the  premises  affected  thereby,  reserving  to  herself  by  the  deed  and  a 
contract  accompanying  it,  the  right  of  action  for  such  damages,  the 
vendees  agreeing  to  execute  any  release  which  might  be  required  and 
to  procure  from  their  vendees  a  like  agreement ;  it  was  further  pro- 
vided that  "this  agreement  shall  not  be  construed  in  any  manner  as  a 
lien  or  incumbrance  or  binding  or  affecting  said  described  premises." 
Both  the  deed  and  contract  were  recorded.  Through  mesne  convey- 
ances defendants  became  the  owners  of  the  premises  by  a  full  covenant 
deed,  without  any  reservation  or  mention  of  the  agreement  with  the 
plaintiff.  On  recovery  from  the  railroad  company  by  plaintiff  of  the 
damages  reserved,  defendants  refused  to  execute  a  release ;  thereupon 
this  action  was  brought  to  compel  the  execution  of  such  release  or,  on 
defendants'  failure  to  do  so,  to  have  the  amount  of  plaintiff's  recovery 
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declared  a  lien  on  the  premises.  Held,  that  the  covenants  contained  in 
the  deed  and  in  the  contract  were  personal  to  parties  executing  thcni  or 
taking  title  subject  thereto,  and  that  inasmuch  as  the  defendants  pur- 
chased under  a  full  covenant  deed  wrthout  the  reservation  alluded  to 
in  the  contract,  the  covenants  cannot  now  be  enforced  against  them. 
Maurer  v.  Fiiednian,  125  App.  Div.  754,  reversed. 

(Argued  December  2,  1909;  decided  January  11,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  iiret  judicial  department,  entered  May 
8,  1908,  which  reversed  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

A.  Deloa  Kneeland  and  George  TF.  Files  for  appellants. 
Tiie  clause,  "  But  this  agreement  shall  not  be  construed  in  any 
manner  as  a  lien  or  incumbrance  or  binding  or  affecting  said 
described  premises,"  is  a  bar  to  this  action.  {Cornell  v.  Todd^ 
2  Den.  133 ;  HilU  v.  Miller,  3  Paige,  254 ;  Craig  v.  ^Yelh, 
11  N.  Y.  315  ;  Pingrey  on  Real  Prop.  §  U31  ;  Estahrookw. 
Smith,  6  Gray,  572;  Ayer  v.  Brick  Co.,  157  Mass.  57; 
Otisbf/  V.  Jofies,  73  N.  Y.  621  ;  Grafton  v.  Moir,  130  N.  Y. 
4(55 ;  Welh  v.  Garhutt,  132  N.  Y.  430 ;  Blackman  v.  Striker, 
142  N.  Y.  555.) 

Z.  3f,  Berkeley  for  respondent.  The  reservation  agree- 
ment vested  in  the  plaintiff  the  equitable  title  to  the  fee 
damages.  (TT.  U.  T,  Co,  v.  Shepard,  169  N.  Y.  170; 
Freund  v.  Biel,  1 14  App.  Div.  400.)  The  plaintiff's  title  to 
the  damages  was  not  divested  by  the  clause  at  the  end  of  the 
reservation  agreement.  (Tucker  v.  Meeks,  2  Sweeney,  748; 
52  N.  Y.  638 ;  2  Black.  Com.  381  ;  Rouse  v.  (7.,  etc,  Co,,  59 
Hun,  83  ;  Munn  v.  Worrall,  53  N.  Y.  44 ;  Robinson  v.  Ins, 
Co,,  27  N.  J.  L.  141.) 

Haight,  J.  The  order  of  the  reversal  by  the  Appellate 
Division  entered  in  this  action  recites  that  it  was  reversed 
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upon  questions  of  fact  and  of  law.  There  is,  however,  no  con- 
flict with  reference  to  the  facts,  and,  therefore,  the  only 
question  open  upon  which  the  Appellate  Division  could 
reverse  was  upon  the  law.  The  facts  are  correctly  stated  in 
the  prevailing  opinion  below.  Tlie  plaintiff  was  the  owner 
of  real  property  abutting  on  Park  avenue,  in  the  city  of  New 
York,  and  she  had  commenced  an  action  against  the  railroad 
company  engaged  in  constructing  an  elevated  railroad  on  the 
street  in  front  of  her  premises  for  tlie  damages  to  her  easement 
of  light,  air  and  access.  While  such  action  was  pending  she 
conveyed  the  premises  to  Adolf  Mandel  and  Moses  Kinzler, 
by  a  deed  dated  October  1st,  1904,  duly  recorded  in  the  office 
of  the  register,  which  deed  contained  the  following  covenant : 
"  Party  of  the  first  part  (referring  to  the  plaintiff),  however, 
reserves  her  right  of  action  and  demand  against  the  railroad 
company  for  damages  sustained  by  her  by  reason  of  the  oper- 
ation of  the  railroad  in  front  of  said  premises,  and  parties  of 
second  part  (referring  to  the  purchasers)  agree  to  sign  &nd 
execute  any  and  all  releases  which  may  be  required."  Simul- 
taneously with  the  execution  and  the  delivery  of  the  deed  the 
parties  thereto  entered  into  a  contract,  which  was  also  recorded 
in  the  office  of  the  register,  which  provided  as  follows : 

"  Whereas  party  of  first  part  is  about  to  convey  to  the  par- 
ties of  second  part  certain  real  property  situated  on  the  north- 
west corner  of  111th  street  and  Park  avenue  in  the  Borough 
of  Manhattan,  City  of  New  York,  and  whereas  a  deed  to  said 
property  is  about  to  be  delivered,  and  whereas  it  is  the  inten- 
tion of  both  the  parties  hereto  that  the  party  of  the  firet  part 
shall  reserve  and  hereby  does  reserve  unto  herself  all  claims 
and  causes  of  action  against  the  Railroad  Company  for  rental 
or  part  and  fee  or  future  damages  to  said  property  caused  by 
the  construction,  maintenance  and  present  operation  of  the 
said  Railroad  through  said  avenue  in  front  of  said  premises. 

"  Now,  therefore,  the  parties  of  tlie  second  part  hereby 
covenant  and  agree  with  the  party  of  the  first  part  as  a  part 
of  the  consideration  of  said  conveyance  to  allow  and  hereby 
does  allow  said  party  of  the  first  part  at  her  own  proper  cost 
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and  expense  liowever  to  bring  in  the  names  of  parties  of 
second  part  or  their  assigns  any  or  all  actions  or  suits  at  law 
or  in  equity  or  proceedings  as  well  as  to  continue  any  present 
action  which  may  now  be  pending  to  recover  of  said  Railroad 
Company  any  and  all  fee  future  or  permanent  damages  to 
said  property  on  account  thereof  and  the  value  of  the  ease- 
ments appurtenant  to  said  premises  taken  and  used  by  said 
Railroad  Company  and  the  depreciation  of  the  value  of  said 
premises  in  consequence  of  the  construction,  maintenance  and 
operation  of  said  Railroad  in  front  of  said  premises  as  now 
operated,  upon  first  giving  proper  and  sufficient  security  by  a 
Surety  Company  to  be  approved  by  party  of  second  part  or 
their  assigns  to  hold  them  harmless  from  all  claims  costs  dam- 
ages and  expenses  by  reason  of  sucli  action  so  to  be  brought. 

"Said  party  of  second  part  further  agree  that  they  will 
execute  and  procure  to  be  executed  any  and  all  necessary 
releases  of  said  damages  and  any  and  all  necessary  convey- 
ances of  the  said  easements  to  wit :  to  operate  said  Road  as 
now  operated  that  they  may  liereafter  be  presented  to  them 
for  execution  by  the  party  of  first  part  her  heirs  or  assigns 
wliether  said  claims  are  settled  after  action  or  by  compromise. 

"  Said  party  of  second  part  further  agree  that  in  case  they 
shall  hereafter  sell  the  said  premises  they  will  procure  from 
their  vendees  an  agreement  assuming  the  obligations  of  par- 
ties of  second  part  hereunder  and  upon  procuring  such 
agreement  they  are  liereby  absolved  and  released  from  this 
agreement,  and  upon  a  resale  of  said  premises  by  any  subse- 
quent owner  npon  his  obtaining  from  his  grantees  an  assump- 
tion of  this  agreement  then  in  that  event  such  subsequent 
owner  or  ownera  shall  be  absolved  from  this  agreement  — 
but  this  agreement  shall  not  be  construed  in  any  maimer  as  a 
lien  or  incumbrance  or  binding  or  affecting  said  described 
premises. 

"  Said  parties  further  agree  and  covenant  tliat  this  agree- 
ment shall  apply  and  be  binding  upon  the  heirs  executors 
and  administrators  and  assigns  of  each  of  said  parties." 

Subsequently  Adolf  Mandel  and  Moses  Kinzler  conveyed 
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tlie  premises  to  two  other  individuals,  and  in  the  deed  the 
conveyance  was  stated  to  be  subject  to  the  plaintiflPs  right  of 
action  against  the  railroad  company  for  damages  sustained  by 
reason  of  the  operation  of  the  railroad  in  front  of  the  prem- 
ises, and  that  the  grantees  would  execute  any  and  all  releases 
which  might  be  required.  These  grantees  in  turn  conveyed 
the  premises  to  three  individuals,  in  which  it  was  stated  to  be 
subject  to  the  rights  of  any  prior  owner  or  grantor  of  the 
aforesaid  premises  to  action  and  demands  for  damages  against 
any  railroad  company  and  subject  to  any  and  all  agreements 
in  that  regard  heretofore  made,  which  agreements  the  parties 
of  the  second  part  hereby  agree  to  assume  and  perform,  the 
agreement  being  referred  to  and  identified  as  to  date  and  place 
of  record  made  by  plaintiff  with  her  first  grantees.  Subse- 
quently one  of  tlie  grantees  conveyed  the  premises  to  the 
other  two  and  thereupon  they  conveyed  the  premises  to  the 
defendants  by  full  covenant  deed  without  any  reservations  or 
mention  of  the  agreement  with  the  plaintiff.  At  the  time  of 
the  conveyance  to  the  defendants  all  the  prior  deeds  had  been 
duly  recorded,  together  with  the  contract  made  with  the 
plaintiflF,  but  no  Us  pendens  had  been  filed  by  her,  and  the 
defendants  had  no  notice  of  the  reservations  of  the  plaintifTs 
rights  other  than  the  constructive  notice  flowing  from  the 
record. 

Subsequently  the  plaintiffs  action  against  the  railroad  com- 
pany terminated  in  theusualjudgment,  fixing  the  fee  damages 
at  82,600,  and  provided  that  that  sum  be  paid  to  her  by  the 
niilroad  company  upon  the  execution  and  delivery  of  a  proper 
release.  Thereupon  the  plaintiff  requested  the  defendants  to 
execute  such  release,  which  they  refused  to  do,  claiming  that 
whatever  damages  the  property  had  suffered  or  would  suffer 
by  reason  of  the  erection  of  the  elevated  railroad  and  the 
operation  thereof,  belonged  to  them.  This  action  was  brought 
to  compel  the  defendants  to  execute  such  release  or  in  the 
event  of  their  failure  so  to  do  to  declare  the  amount  of  the 
plaintiffs  recovery  a  lien  upon  the  premises  and  that  they  be 
sold  to  satisfy  the  same.     The  learned  trial  court  dismissed 
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tlic  plaintifiTs  complaint,  Iiolding  that  tlie  clause  in  the  agree- 
me^L  "  but  tliis  agreement  sliall  not  be  construed  in  any  manner 
as  a  lien  or  incumbrance  or  binding  or  affecting  said  prem- 
ises," operated  to  release  the  premises  from  any  claim  on  the 
part  of  the  plaintiff  as  against  the  defendants. 

Upon  the  trial  Theodore  Sattler  was  sworn  as  a  witness  on 
behalf  of  the  plaintiff,  and  testified  that  he  was  an  attorney  at 
law;  was  the  attorney  for  the  plaintiff  at  the  time  slie  sold 
her  property  to  Mandel  and  Kinzler ;  that  he  acted  for  her  in 
the  transfer  and  drew  the  deed ;  that  at  that  time  the  con- 
tract, which  had  been  drawn  by  other  persons,  was  altered  by 
the  insertion  of  the  clause  in  the  agreement  alluded  to  by  the 
trial  court ;  that  the  reason  that  this  insertion  was  made  was 
that  the  attorney  who  represented  the  buyers  said  that  if  that 
deed  did  not  contain  this  particular  phraseology,  that  they 
would  be  unable  to  raise  money  on  it  by  a  mortgage.  This 
evidence  was  taken  without  objection  and  stands  uncontra- 
dicted in  the  case.  But  we  do  not  deem  it  necessary  to  rely 
upon  it,  for  to  our  minds  the  language  of  the  clause  itself  is 
so  clear  and  specific  as  to  admit  of  but  one  construction  — 
"but  this  agreement  shall  not  be  construed  in  any  manner  as 
a  lien  or  incumbrance  or  binding  or  affecting  said  premises." 
The  premises  are  expressly  relieved  from  the  provision  of  the 
contract.  How,  then,  can  the  plaintiff,  in  the  face  of  this 
agreement,  have  a  judgment  that  her  claim  is  a  lien  upon  the 
premises  and  that  the  owiiers  should  execute  a  release,  or  that 
a  referee  should  be  appointed  to  sell  and  convey  the  premises  ? 
To  our  minds  but  one  answer  can  be  given  to  this  question, 
and  that  is,  that  it  is  prevented  by  the  express  terms  of  the 
agreement.  The  learned  Appellate  Division  appeared  to 
have  entertained  the  view  that  this  question  was  settled  by 
the  case  of  Schomacker  v.  Michaels  (189  N.  Y.  Gl).  We  do 
not  so  understand  that  case.  No  such  provision  as  that  now 
under  consideration  appeared  in  the  prior  deeds  or  in  any 
contract.  That  case  was  the  review  of  a  motion  to  cancel  lis 
pendens.  For  the  purpose  of  the  motion  it  was  held  that  the 
title  or  possession  of  real  property  was  involved  in  which  a 
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party,  under  tlio  Code  of  Civil  Procedure,  was  entitled  to  tile 
a  notice  of  the  pendency  of  the  action,  and  that  under  the 
facts  disclosed  the  court  had  no  power  to  cancel  the  pendency 
of  the  action.  Cullen,  Ch.  J.,  writing  for  the  court,  con- 
cludes with  the  following  statement:  '' We  shall  not  pursue 
the  discussion  further,  for  we  do  not  intend  to  decide  the 
questions  involved  in  the  case.  It  is  sufficient  to  say  that  the 
plaintiffs^  contention  is  plausible,  not  destitute  of  merit,  and 
that  it  ought  to  be  decided  after  trial  and  not  be  disposed  of 
summarily  on  an  interlocutory  application."     (p.  66.) 

We  conclude,  therefore,  in  this  case,  the  covenants  con- 
tained in  the  deed  and  in  thecontmct  were  pereonal  to  parties 
executing  them  or  taking  title  subject  thereto,  and  that  inas- 
much as  the  defendants  purchased  under  a  full  covenant  deed 
without  the  reservation  alluded  to  in  the  contract,  the  covenants 
cannot  now  be  enforced  against  them. 

The  order  of  the  Appellate  Division  should,  therefore,  be 
reversed,  and  the  judgment  of  the  trial  court  affirmed,  with 
costs  in  all  courts. 

Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Willard 
Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 

James  Dillon,  Appellant. 

Crimes  —  Court  of  Special  Sessions  —  effect  of  discliarge  by  exam- 
ining magistrate  —  when  discharged  prisoner  may  be  thereafter 
prosecuted  for  the  same  offense. 

A  prosecution  is  terminated  by  tlie  discharge  of  a  defendant  by  an  exnm- 
iuing  magistrate,  but  sucii  a  discharge  does  not  bar  a  subsequent  prose- 
cution for  the  same  offense.  The  defendant  cannot,  however,  be  tried 
therefor  by  a  Court  of  Special  Sessions,  except  in  case  where  a  com> 
plaint  has  been  made  and  he  has  been  held  before  another  magistrate. 
In  the  city  of  New  York  the  offender  may  thereafter  be  prosecuted  by 
indictment. 

People  V.  Dillon,  128  App,  Div.  926,  reversed. 

(Argued  November  30,  1909;  decided  January  11,  1910.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
November  8,  1908,  which  afiirmed  a  judgment  of  the  Conrt 
of  Special  Sessions  of  the  citj  of  New  York,  convicting  the 
defendant  of  a  violation  of  the  Liquor  Tax  Law. 

On  the  27tUday  of  October,  1^07,  James  Dillon,  the  defend- 
ant, was  arrested,  and  on  the  next  day  he  was  arraigned  before 
one  of  the  magistrates  of  the  city  of  New  York  and  was  charged 
by  a  complainant,  in  writing,  upon  oath,  with  having  sold  liquor 
on  Sunday  in  violation  of  the  Liquor  Tax  Law.  A  prelimi- 
nary examination  then  took  place  before  the  magistrate  and  at 
the  conclusion  thereof  the  defendant  was  discharged.  Subse- 
quently and  on  the  6th  day  of  November  thereafter,  upon  infor- 
mation filed  by  the  district  attorney  of  the  county  of  New  York, 
based  upon  the  information  tiled  with  the  magistrate  upon  the 
arrest  of  the  defendant,  an  order  of  the  Conrt  of  Special  Sessions 
was  entered  that  a  bench  warrant  issue  for  the  arrest  of  the 
defendant,  and  subsequently,  upon  his  being  arrested,  he  was 
brought  to  trial  upon  the  information  so  tiled  and  upon  that  trial 
was  convicted  of  the  offense  charged  and  fined  the  sum  of  ten 
dollars.  Upon  the  case  being  called  for  trial  the  defendant's 
counsel  moved  for  his  discharge  upon  the  ground  that  the  Court 
of  Special  Sessions  was  without  jurisdiction  to  hear,  try  and 
determine  the  charge  made  therein,  for  the  reason  that  it 
afiirmatively  appears  from  the  record  that  the  defendant  was 
arraigned  upon  the  identical  charge  before  the  magistrate  and 
after  examination  was  discharged ;  that  the  discharge  was  abso- 
lute and  final  and  that  he  cannot  again  be  prosecuted  for  that 
offense  except  by  indictment.  The  court  denied  the  motion 
and  the  defendant  excepted.  The  same  motion  was  renewed 
at  the  close  of  the  evidence  and  in  arrest  of  judgment,  with 
like  ruHngs  and  exceptions. 

P.  A.  McManus  for  appellant.  The  Court  of  Special 
Sessions  never  acquired  jurisdiction  in  this  action.  (Code 
Civ.  Pro.  §§  221,  743 ;  People  v.  Spier,  120  App.  Div.  786  ; 
People  V.  Paillion,  78  Hun,  74 ;  People  v.  2\ith!lly  79  App. 
Div.  24;  People  v.  Robertaoriy  3  Wheeler  Cr.  Cas.  180.) 
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WiUiaifi  Travers  Jerome^  Diatnct  Attorney  {/iobert  S. 
Johnstone  of  counsel),  for  res|)ondent.  The  district  attorney 
liad  the  riglit  to  tile  an  information  against  the  defendant 
even  though  the  defendant  had  been  discharged  in  the  Magis- 
trate's Court  at  the  conclusion  of  the  preliminary  examina- 
tion. {Peojyle  v.  Zahor^  41  Misc.  Rep.  633^  Code  Cr.  Pro. 
§§  221,  741-743;  1  Bishop's  New  Cr.  Pro.  [4th  ed.]  §  144; 
10  Ency.  of  PI.  &  Pr.  449;  Beale's  Crim.  PI.  &  Pr.  §§  8-10; 
State  V.  Kijl*\  106  Mo.  2S7 ;  People  v.  Levy^  24  Misc.  Rep. 
4^)9;  People  v.  Butts,  121  A  pp.  Div.  220;  People  v.  Spier ^ 
120  App.  Div.  7SG;  PeopU  ex  rel,  jBurns  v.  Flaherty^  119 
App.  Div.  462.) 

Cullen,  Ch.  J.  I  do  not  see  that  any  constitutional  ques- 
tion is  involved  in  this  case,  as  undoubtedly  the  discharge  by 
a  magistrate  on  a  preliminary  examination  is  not  such  an 
adjudication  in  defendant's  favor  that  bare  a  subsequent  prose- 
cution for  the  offense.  But  as  the  only  right  of  the  district 
attorney  to  file  an  information  against  the  appellant  and 
prosecute  it  in  the  Court  of  Special  Sessions  (the  ai)pellant 
liMving  been  discharged  by  the  magistrate)  is  based  on  section 
743  of  the  Code  of  Criminal  Procedure,  as  amended  in  1904, 
the  question  is  whether  that  section  applies  only  to  cases 
where  the  defendant  has  been  held  for  trial  in  the  Court  of 
S[)ecial  Sessions,  or  also  includes  those  where  the  defendant 
has  been  discharged.  I  think  it  perfectly  clear  from  8ul>- 
division  2  of  the  section  that  it  is  only  applicable  to  the  firet 
class  of  cases.  By  that  subdivision  the  district  attorney, 
unless  he  tiles  an  information,  is  required  to  move  for  a  dis- 
missal of  the  prosecution  of  the  action.  It  is  well-settled  law 
that  a  prosecution  is  terminated  by  the  discharge  of  an  exam- 
ining magistrate.  {Rohhliis  v.  Rabbins^  133  N.  Y.  597.)  Yet, 
if  the  construction  of  the  statute  that  has  been  adopted  below 
is  to  prevail,  the  district  attorney  is  required  to  move  for  the 
dismissal  of  the  prosecution  which,  as  a  matter  of  law,  is  already 
terminated.  The  application  of  the  case  cited  to  the  point 
here  stated  is  not  that  the  discharge  of  the  magistrate  bars  a 
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Bubseqnent  prosecution  for  the  ofifense  with  which  a  defend- 
ant is  charged,  for,  of  coiii'se,  it  has  no  such  effect,  but  it  does 
show  that  tliat  particular  prosecution  is  terminated  and  a  dis- 
missal by  the  district  attorney  under  the  section  of  the  new 
statute  would  have  no  greater  effect  than  the  discharge  by  the 
magistrate.  It  would  not  bar  a  subsequent  prosecution.  But 
still  more  absurd  results  from  the  construction  below  remain. 
If  he  moves  to  dismiss  the  prosecution  the  district  attorney 
must  lile  with  the  clerk  a  written  statement  of  his  reasons  for 
failing  to  prosecute.  If  the  presumption  is  to  prevail  that  the 
action  of  a  magistrate  in  discharging  a  person  against  whom  a 
criminal  complaint  is  made  is  erroneous  —  and  the  construc- 
tion referred  to  necessarily  imports  such  a  presumption  —  what 
is  the  sense  of  having  examining  magistrates  or  proceedings 
before  them  ?  Why  not  abolish  the  magistrates  and  save  the 
expense  incurred  both  by  the  parties  and  the  public  ?  Con- 
strued as  limited  to  the  cases  of  persons  held  for  trial  the  statute 
is  reasonable  and  appropriate.  An  information  is  required 
so  that  the  charge  to  be  tried  in  the  court  of  Special  Sessions 
may  liave  a  definite  form  and  shape.  While  if  the  district 
attorney  fails  to  prosecute  in  that  court  a  person  who  lm&. 
been  held  to  await  trial  therein  by  the  examining  magistrate 
he  must  give  his  reasons  for  abandoning  the  prosecution, 
and  in  analogy  to  application  to  nolle  an  indictment,  apply  to 
the  court  for  a  dismissal  and  termination  of  the  prosecution. 
But  to  require  the  district  attorney  to  file  in  the  court  of 
Special  Sessions  the  reasons  why  he  does  not  prosecute  each 
of  the  thousand  or  more  petty  cases  in  which  the  defendant 
has  been  discharged  by  the  magistrate  seems  to  me  unreason- 
able. I  am  clear  the  legislature  never  intended  anything  of 
the  kind. 

It  is  said  to  be  unreasonable  to  charge  the  legislature  with 
the  intent  to  deprive  the  district  attorney  of  the  power  of 
prosecuting  persons  charged  with  a  crime  on  being  satisfied 
they  had  been  improperly  discharged  by  the  magistrate,  and 
it  is  suggested  that  the  right  which  the  district  attorney  has  to 
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rene>v  the  complaint  before  another  magistrate,  which  lie  could 
undoubtedly  do  (Bishop's  Crim.  Law,  vol.  1,  §  114;  Ex  parte 
Fenton,  77  Cal.  183 ;  Gaffney  v.  Aldnch,  85  Mich.  138 ;  Mars- 
ton  V.  JeniiesSy  UN.  II.  156 ;  Coinmonwealth  v.  Sullivafi,  156 
Mass.  487),  would  be  inadequate  or  inconvenient.  Nevertheless 
it  is  the  only  method  that  has  obtained  in  this  state  ever  since 
its  organization  and  that  still  exists  in  all  of  the  rest  of  the  states 
for  bringing  an  offender  for  trial  in  the  Court  of  Special  Ses- 
sions. Before  the  amendment  of  the  Constitution  in  1869  and 
the  statutes  passed  in  pursuance  thereof  giving  Courts  of  Spe- 
cial Sessions  exclusive  jurisdiction  to  try  certain  specified  misde- 
meanors, all  offenses  might  be  prosecuted  by  indictihent  and, 
as  already  said,  discharge  by  an  examining  magistrate  would 
be  no  bar  to  such  a  prosecution.  But  now  under  the  statutes 
of  the  diameter  named  offenses  of  which  the  Court  of  Special 
Sessions  has  exclusive  jurisdiction  cannot  be  prosecuted  by 
indictmcTit  unless  on  the  application  of  the  defendant  the 
charge  against  him  has  been  renioved  to  the  higher  courts. 
{People  V.  Knatt,  156  N.  Y.  302.)  This  rule  obtains  through- 
out  the  state  except  in  the  city  of'  New  Fork.  Therefore, 
the  only  method  that  the  district  attorney  now  has,  or  for 
years  has  had,  to  prosecute  petty  offenders  in  any  court  is  the 
one  which  is  now  said,  for  the  fii'st  time,  to  be  inadequate. 
In  New  York,  however,  the  prosecuting  officer  is  more  for- 
tunate. Under  section  1409  of  the  charter  he  may  prosecute 
any  offense  by  indictment.  {People  v.  McCarthy^  168  N.  Y. 
549.)  Hence,  if  there  has  been  any  miscarriage  of  justice  by 
the  discharge  of  a  prisoner  by  a  magistrate  he  may  be  indicted 
for  the  offense  charged  against  him. 

Curiously  enough  this  provision  for  requiring  the  dismissal 
}»y  the  court  of  a  charge  from  which  a  defendant  has  already 
been  discharged  by  the  magistrate  is  asserted  to  be  similar  to 
the  requirement  of  the  consent  of  the  court  to  the  nolle  of 
an  indictment.  I  cannot  imagine  any  case  where  the  analogy 
is  more  completely  the  reverse.  An  analogous  provision 
would  be  a  law  requiring  the  district  attorney  to  file  with  the 
court  his  reasons  for  not  submitting  to  a  new  grand  jury  every 
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cliarge  vvliich  a  previous  grand  jury  had  ignored,  and  requiring 
the  order  of  the  court  giving  permission  for  sucli  course. 
The  law  on  the  subject  is  the  exact  reverse,  for  when  one 
grand  jury  has  dismissed  a  bill  it  cannot  be  presented  to 
another  grand  jury  without  the  leave  of  the  court.  (Code  Crim. 
Pro.  §  270.)  The  presumption  of  the  innocence  of  a  per- 
son charged  with  a  criminal  offense  has  been  the  immemorial 
principle  of  the  common  law  and  still  is  it  specially  declared 
in  the  Code  of  Criminal  Procedure.  (§  389.)  But  it  seems 
that  in  the  city  of  New  York  a  contrary  presumption  of  guilt 
is  to  obtain,  a  presumption  which  a  discharge  by  the  magis- 
trate does  not  sufficiently  rebut  to  save  the  defendant  from 
further  prosecution,  unless  also  the  district  attorney  states 
affirmative  reasons  why  he  should  not  be  prosecuted. 

It  is  quite  possible  tliat  in  this  case  the  magistrate  erred 
r.nd  that  the-appellant  was  guilty  of  the  charge  made  against 
him.  The  remedy-,  however,  of  the  prosecuting  officer  is  very 
simple.  The  defendant  cai:  he  prosecuted  by  indictment  even 
now.  But  we  are  dealing  not  with  the  guilt  or  innocence  of 
the  appellant  but  with  the  construction  of  the  statute  declar- 
ing a  principle  applicable  to  thousands  of  cases. 

The  judgment  of  conviction  should  be  reversed  and  appellant 
discharged. 

Haight,  J.  (dissenting).  Under  the  Code  of  Criminal  Pro- 
cedure, when  a  defendant  is  brought  before  a  magistrate  upon 
an  arrest  either  with  or  without  a  warrant,  charged  with  having 
committed  a  crime,  it  is  the  duty  of  the  magistrate  to  inform  him 
of  the  charge  and  of  his  right  to  the  aid  of  counsel,  and  to  give 
him  reasonable  opportunity  to  procure  the  same.  It  then  is  the 
duty  of  the  magistrate  to  proceed  and  examine  the  case  and  after 
hearing  the  proofs  and  the  statement  of  the  defendant,  if  he 
wishes  to  make  one,  and  it  appears  to  the  magistrate  that  no 
crime  has  been  committed  or  that  there  is  no  sufficient  cause  to 
believe  the  defendant  guilty  thereof,  the  magistrate  may  make 
an  order  discharging  him  by  an  indorsement  to  that  effect  upon 
the  depositions  taken.     If,  however,  it  appears  from  the  exam- 
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ination  that  a  crime  lias  been  committed  and  there  is  sufficient 
cause  to  l)elieve  the  defendant  guilty  tliereof,  the  magistrate 
is  required  to  make  an  order  holding  him  for  trial  by  an 
indorsement  upon  tlie  depositions  taken  by  him.  If  the  ch;  e 
is  bailable  and  bail  is  offered,  he  is  then  authorized  to  admit  to 
bail ;  otherwise  to  commit  for  trial.  Under  the  Revised  Stat- 
utes Courts  of  S|>ecial  Sessions  wei*e  given  jurisdiction  to  try 
misdemeanors,  but  the  right  of  election  on  the  part  of  the 
accused  to  waive  examination  and  to  await  the  intervention  of 
a  grand  jury  existed,  thus  enabling  him,  if  indicted,  to  be 
tried  either  in  a  Court  of  Oyer  and  Terminer  or  Court  of 
Sessions.  The  Code  of  Criminal  Procedure  has  modified  this 
practice  to  some  extent,  by  giving  to  Courts  of  Special  Ses- 
sions in  the  first  instance  exclusive  jurisdiction  to  hear  and 
determine  certain  charges  specified  as  misdemeanors.  In  the 
city  of  New  York  such  exclusive  jurisdiction  is  given  to  the 
Court  of  Special  Sessions  of  all  misdemeanors  except  charges 
of  libel ;  except,  however,  where  a  grand  jury,  before  trial, 
shall  present  an  indictment  against  the  person  for  the  same 
offense  or  a  justice  of  the  Supreme  Court,  the  recorder,  or 
county  judge,  in  their  resj^ective  jurisdictions  shall  certify 
that  it  is  reasonable  that  such  charge  sliall  be  prosecuted  by 
indictment.     (Greater  New  York  charter,  §  1409.) 

Section  221  of  the  Code  of  Criminal  Procedure  provides 
that : 

^^  Whenever  a  magistrate  has  discharged  a  defendant,  or 
has  held  hiui  to  answer,  as  provided  in  sections  two  hundred 
and  Beven  and  two  hundred  and  eight,  he  must,  within  five 
days  thereafter,  return  to  the  clerk  of  the  Supreme  Court  or 
County  Court,  or  other  court  having  power  to  inquire  into 
the  offenses  by  the  intervention  of  a  grand  jury,  the  warrant, 
if  any,  the  depositions,  the  statement  of  the  defendant,  if  he 
have  made  one,  and  all  undertakings  of  bail,  or  for  the 
appearance  of  witnesses,  taken  by  him.  In  the  city  of  New 
York  such  return  shall  be  made,  in  the  case  of  all  misde- 
meanors, except  charges  of  libel,  to  the  district  attorney  of  the 
county  wherein  the  offense  charged  was  committed.     Except 
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in  a  county  containing  or  wholly  contained  in  a  city  of  the 
iirst  class,  any  such  magistrate,  within  five  days  after  so  dis- 
charging or  holding  a  defendant,  mnst  also  return  to  the  dis- 
trict attorney  of  the  county  a  statement  of  the  name  and 
address  of  the  defendant,  the  crime  charged,  the  name  and 
address  of  tlie  informant,  and  the  names  and  addresses 
of  all  of  the  witnesses  subpoenaed  or  sworn  upon  the  exam- 
ination, or  who  have  made  depositions  in  support  of  the 
information." 

Section  742  provides  that  ''all  criminal  actions  in  the 
Courts  of  Special  Sessions  of  the  city  of  New  York  *  *  * 
must  he  prosecuted  by  information  made  by  the  district 
attorney,"  prescribing  the  form,  and  then  section  743  pro- 
vides that 

"The  district  attorney  of  a  county  within  the  city  of  New 
York,  on  the  receipt  by  him  of  the  papera  in  a  criminal  action, 
returned  to  him  by  a  magistrate  as  provided  by  section  two 
hundred  and  twenty-one  hereof,  shall  either  make  and  iile 
with  the  clerk  of  the  Court  of  Special  Sessions  an  informa- 
tion against  the  defendant  in  such  action,  as  provided  in  the 
last  preceding  section,  or,  move  in  said  court  for  the  dismissal 
of  the  prosecution  of  the  action.  This  duty,  unless  the  time 
prescribed  therefor  be  extended  by  the  court,  shall  be 
performed  in  manner  following : 

"  1.  Where  a  defendant  is  in  custody  the  information  shall 
be  filed  not  later  than  the  day  following  the  receipt  by  the 
district  attorney  of  the  magistrate's  return,  and  in  all  other 
cases  within  ten  days  thereafter. 

"2.  In  all  actions  where  return  has  been  made  to  the  dis- 
trict  attorney  as  required  by  section  two  hundred  and  twenty- 
one  of  this  code,  and  he  has  failed  to  make  and  iile  an  informa- 
tion as  provided  in  subdivision  one  of  this  section,  he  shall, 
within  thirty  days  after  such  return,  move  for  the  dismissal 
of  the  prosecution  of  such  action,  filing  with  the  clerk  of  the 
court  a  statement  in  writing  of  his  reasons  for  making  such 
motion. 

**  3.  The  district  attorney  shall  file  with  the  clerk  of  the 
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court  all  papers  i*etnnied  to  him  under  the  provisions  of  sec- 
tion two  hundred  and  twenty-one  of  this  code,  those  upon 
which  informations  are  based  with  the  informations  and  all 
otliers  when  he  moves  to  dismiss  the  prosecution  of  the  action 
in  which  they  were  taken." 

It  will  tlius  be  observed  that  the  mas:istrate  who  took  the 
preliminary  examination  had  no  power  to  hear,  try  and 
determine  the  guilt  or  innocence  of  a  pei'son  charged  with 
crime.  His  jurisdiction  is  limited  to  a  preliminary  examina- 
tion for  the  purpose  of  determining  whether  the  person  charged 
should  be  held  for  trial.  If  the  evidence  produced  before 
him  did  not  satisfy  him  that  a  crime  had  been  committed  or  if 
there  was  no  sufficient  cause  to  believe  the  defendant  guilty 
then  ho  was  authorized  to  discharge  him,  but  if  it  appeared 
that  a  crime  had  been  committed  and  there  was  sufficient 
cause  to  believe  the  defendant  guilty  then  it  was  his  dutj^  to 
hold  him  for  trial.  The  discharge,  however,  is  not  an  acquit- 
tal of  the  crime  charged,  for  there  has  been  no  trial.  It  is 
not,  therefore,  putting  the  person  charged  in  jeopardy  within 
the  provisions  of  the  Constitution.  (Const,  art.  1,  §  6.)  The 
accused  may,  therefore,  be  rearrested  or  indicted  by  a  grand 
jury  in  cases  where  the  grand  jury  has  jurisdiction  to  do  so. 
{(banter  v.  PeopUy  1  Abb.  Ct.  App.  Dec.  305;  Bishop  on 
Criminal  Law,  §  1014  and  authorities  there  cited.)  The  case 
of  liohbins  V.  liohhii^s  (133  N.  Y.  597)  has  no  bearing  upon 
the  question.  That  action  was  for  malicious  prosecution  and 
the  question  raised  was  as  to  whether  a  discharge  by  a  police 
justice  was  a  sufficient  termination  of  the  proceeding  in  order 
to  enable  the  plaintiff  to  maintain  the  action.  It  was  finally 
held  that  the  action  for  malicious  prosecution  could  be 
brought  but  the  circumstances  under  which  the  discharge  was 
made  may  furnish  competent  evidence  upon  the  issue  of 
probable  cause  and  malice  and  l>earupon  the  question  of  dam- 
ages, but  that  a  discharge  under  a  promise  of  good  behavior 
in  the  future  did  not  furnish  an  absolute  bar  to  the  action. 

In  this  case,  however,  the  exclusive  jurisdiction  in  the  firet 
instance  to  hear,  try  and  determine  has  been  given  to  the 
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Court  of  Special  Sessions,  and  no  indictment  had  been  found, 
or  certificate  of  a  judge  obtained  before  trial,  to  the  effect  that 
the  case  should  be  prosecuted  by  indictment.  It  follows, 
therefore,  that  the  Court  of  Special  Sessions  still  retained 
jurisdiction  of  the  case. 

It  will  be  observed  that  nnder  the  provisions  of  section  221 
that  the  magistrate  is  required  to  return  to  the  district  attor- 
ney of  the  county  of  New  York  all  the  depositions  taken  and 
statements  made  by  the  defendant,  if  any,  and  giving  the 
name  and  address  of  the  defendant,  the  crime  charged,  the 
names  and  address  of  the  informant  and  the  names  and 
addresses  of  all  witnesses  subposnaed  or  sworn  upon  the 
examination,  or  who  have  made  depositions  in  support  of  the 
information,  within  five  days,  in  every  case  whether  he  had 
discharged  or  held  the  defendant.  Then,  under  the  i)rovision8 
of  section  743,  it  became  the  duty  of  the  district  attorney  of 
the  county  of  New  York,  on  the  receipt  of  such  papers  from 
the  magistrate,  to  make  and  file  with  the  clerk  of  the  Court 
of  Special  Sessions  an  information  against  the  defendant  in 
such  action,  or  to  move  in  that  court  for  the  dismissal  of  the 
prosecution.  If  the  defendant  is  in  custody,  the  information 
shall  be  filed  not  later  than  the  day  following  the  receipt  by 
the  district  attorney  of  the  magistrate's  return,  and  in  all 
other  cases  within  ten  days  thereafter.  Within  thirty  days 
thereafter  he  is  required  to  file  with  the  clerk  of  the  court 
all  papers  returned  to  him  by  the  magistrate,  together  with  a 
statement  in  writing  giving  his  reasons  for  the  dismissals  of 
the  cases  in  which  he  had  not  filed  an  information.  It  is  con- 
tended that  the  provisions  of  this  section  do  not  give  to  the 
district  attorney  the  right  to  file  an  information  against  a 
person  discharged  by  the  magistrate;  that  the  provision 
requiring  him  to  move  for  a  dismissal  of  the  prosecution  in 
case  he  does  not  see  fit  to  file  an  information  is  unreasonable 
and  absurd  in  cases  where  the  person  charged  had  already 
been  discharged  by  the  magistrate.  It  may  be  conceded 
that  the  wording  of  this  section  is  not  as  clear  and  specific 
as  it  might  have  been  made,  but  it  appears  to  me  that  the  leg- 
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islative  intent  is  quite  apparent.  No  question  lias  arisen 
ill  regard  to  tlie  intent  with  reference  to  section  221  in 
which  the  magistrate  is  required  to  return  the  de^Kisi- 
tions  taken,  both  in  cases  where  lie  has  discharged,  as 
well  as  in  tliose  which  he  lias  held  the  person  charged. 
The  purpose  of  this  was  evidently  to  enable  the  district 
attorney  to  i*eview  the  depositions  and  determine  whether 
there  should  be  further  prosecution  or  not.  The  lan- 
guage of  section  743  in  expi*ess  terms  refers  to  the  papei*s 
returned  by  the  magistrate  as  provided  in  section  221.  Tins, 
of  necessity,  includes  the  depositions  in  cases  where  the 
magistrate  has  discharged  the  accused  upon  the  preliminary 
examination.  The  district  attorney  then  is  authorized  to  file 
an  information  against  the  defendant.  No  limitations  are 
liere  made  to  those  defendants  who  were  held  but  all  are 
included,  those  discharged  as  well  as  those  held.  It  is  true 
that  the  section  then  provides  that,  as  to  those  that  the  dis- 
trict attorney  has  not  filed  information  against,  he  shall 
move  for  the  dismissal  of  the  prosecution.  Some  of  those 
held  by  the  committing  magistrate  may  be  under  commit- 
ment ;  othere  msLy  be  on  bail.  If  the  district  attorney  reaches 
the  conclusion  that  the  evidence  is  insufiicient  to  warrant 
their  further  prosecution  they  are  entitled  to  their  discharge 
in  order  that  they  may  be  released  from  jail  or  have  the  sure- 
ties upon  their  undertakings  released.  The  provision  criti- 
cised as  absurd  is  that  requiring  the  divstrict  attorney  to 
move  for  a  dismissal  in  the  cases  in  which  the  magistrate  had 
already  discharged  the  defendant ;  but  it  would  be  much  more 
unreasonable  to  charge  the  legislature  with  the  intent  to 
deprive  the  district  attorney  of  the  power  to  prosecute  per- 
sons charged  with  crime  upon  becoming  satisfied  that  they 
were  guilty  when  they  had  been  improperly  discharged  by 
the  magistrate.  It  is  suggested  that  the  district  attorney 
might  go  to  another  magistrate  and  have  the  accused  re  arrested 
and  re-examined  and  then  held  for  trial ;  but  this  necessitates 
one  magistrate  of  co-ordinate  jurisdiction  overruling  another  in 
the  same  case  and  upon  the  same  question,  and  would  impute 
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to  the  legislature  an  intent  wliich  would  be  much  more  unrea- 
sonable than  that  of  requiring  the  district  attorney  to  move  for 
a  dismissal  in  all  cases  in  which  he  had  decided  not  to  file  an 
information  for  further  prosecution.  But  it  appears  to  me  that 
the  statute  is  wise  and  just.  The  discharge  by  the  magistrate 
upon  tlie  preliminary  examination  is  not  a  final  determination 
of  the  charge  that  a  crime  had  been  committed  by  the  accused. 
He  is  still  liable  to  be  re-arrested  or  indicted.  Section  221, 
above  referred  to,  requires  the  magistrate  to  file  with  the  dis- 
trict attorney  the  depositions  taken  before  him.  For  what 
purpose?  Manifestly,  to  enable  the  district  attorney  to  deter- 
mine whether  further  prosecution  should  follow.  In  the 
meantime,  the  person  accused  must  remain  in  suspense  await- 
ing the  determination  of  the  district  attorney,  and  when  he 
finds  the  evidence  insufficient,  then  the  accused  is  entitled  to 
l>e  relieved  and  finally  discharged  by  a  court  that  has 
jurisdiction  to  try  and  determine  his  innocence. 

It  is  also  urged  that  the  statute  is  unreasonable  in  requiring 
the  depositions  in  each  case  to  be  filed  in  the  office  of  the  clerk 
of  the  court  with  the  reasons  of  the  district  attorney  for  not 
prosecuting.  The  practice  requiring  reasons  to  be  given  is 
but  that  which  has  always  been  in  force  where  the  district 
attorney  seeks  to  enter  a  fiolle  prosequi  upon  an  indictment 
found.  He  must  apply  to  the  court  and  give  his  reasons  for 
not  wishing  to  prosecute.  The  provisions  of  this  statute  not 
only  advise  the  public  but  the  complainant  of  the  reasons  of 
the  district  attorney  for  failing  to  prosecute  the  charge.  The 
tiling  of  the  papers  has  a  two-fold  purpose.  It  preserves  the 
record  in  each  case,  becoming  a  protection  to  the  parties 
charged,  and  also  becomes  record  evidence  upon  which  the 
board  of  supervisors  or  other  auditing  officer  determines  the 
amount  of  fees  that  the  magistrates  arc  entitled  to  in  counties 
in  which  they  are  not  given  a  fixed  salary. 

My  conclusion  is  that  the  Court  of  Special  Sessions  had 
jurisdiction.  The  provision  of  the  Code  under  consideration 
has  l)een  in  force  for  a  number  of  years,  and  doubtless  many 
persons  have  been  convicted  thereunder,  some  of  whom  may 
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still  be  in  prison.  Tlie  question  liero  presented  does  not  ap|)ear 
to  have  l>een  raised  before  in  any  reported  case  to  wliich  atten- 
tion has  been  called.  To  now  hold  that  the  provisions  of  that 
section  should  be  limited  to  the  cases  in  which  accused  persons 
had  been  held  for  trial  would  seriously  impair  the  power  of  the 
district  attorney  to  bring  to  trial  those  whom  the  magistrate  on 
preliminary  examination  had  impro))er]y  discharged. 

The  judgment  and  conviction  should  be  affirmed. 

Edward  T.  Bartlett,  Willard  Bartlett  and  Hiscock, 
JJ.,  concur  with  Cullen,  Ch.  J. ;  Gray  and  Chase,  JJ., 
concur  with  IIaight,  J. 

Judgment  of  conviction  reversed,  etc. 


Marshall  T.  Davidson,  A  ppellant,  v.  The  Village  op  White 

Plains,  Respondent. 

Municipal  corporations  —  methods  of  paying  obligations  of  munici- 
pal corporations  —  when  water  commissioners  of  a  village  are 
agents  thereof  with  power  to  contract  obligations  binding  on 
the  village  ^  enforcement  thereof  by  creditor. 

Tlicre  is  n  distinction  between  a  provision  of  law  which  prescribes  how  a 
creditor  of  n  municipal  C(  rporution  inay  obtain  payment  of  his  claim 
and  one  whicli  simply  prescribes  the  method  by  which  the  corporation 
is  authorized  to  obtain  funds  with  which  to  pay  the  claim,  merely  reg- 
ulating the  internal  management  of  the  c  Tporation  itself. 

As  a  general  practice,  municipal  undertakings  of  a  permanent  character, 
involving  great  and  extraordinary  expense,  are  defrayed  by  the  issue 
of  municipal  bonds,  and  in  many,  if  not  most,  cases  it  is  enacted  that 
the  proceeds  of  the  bonds  shall  be  devoted  solely  to  the  special  public 
work  authorized,  but  such  provisions  are  not  held  to  constitute  a  par- 
ticular mode  of  paying  a  claim. 

Where  the  water  commissioners  of  a  village,  under  the  provisions  of  a 
statute,  arc  directed  to  acquire  the  necessary  lands  and  easements  in  the 
name  and  on  behalf  of  the  villaire,  and  all  the  revenues  derived  from 
the  supply  of  water  are  paid  to  the  village,  the  relation  of  principal  and 
agent  exists  between  the  commissioners  and  the  village.  Although  in 
such  case  it  is  the  duty  of  a  creditor  to  apply  to  the  commissioners  to 
audit  and  certify  his  claim,  upon  their  refusal  he  is  not  restricted  to  pro- 
ceedings by  mandamus  but  can  maintain  an  action  against  the  village. 
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The  failure  to  allege  in  the  complaint  that  the  water  commissioners 
unreasonably  refused  to  audit  and  certify  the  claim  would  be  ground  for 
demurrer,  but  upon  the  trial  plaintiff  had  a  right  to  rely  upon  the  admis- 
sions in  the  answer  which  show  that  the  commissioners  had  repudiated 
all  liability  for  the  demand.  (Dannat  v.  ^fayor,  etc.,  of  N.  F.,  66  N.  Y. 
585 ;  Swift  V.  Mayor,  etc.,  of  N.  F.,  88  N.  Y.  528,  distinguished.) 

Quare,  as  to  whether  mandamus  would  lie  in  such  case. 

Davidwn  y.  ViUage  of  White  Plaitm,  121  App.  Oiv.  287,  reversed. 

(Argued  November  30,  1900;  decided  January  11,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Sapreine  Court  in  the  second  judicial  department,  entered 
October  21,  1907,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  .opinion. 

Frank  Vetnier  Johnson  for  appellant.  The  action  was 
properly  brought  against  the  village  of  White  Plains  and  a 
cause  of  action  stated.  {Fleming  v.  Vil,  of  Suspension 
Bridge,  92  N.  Y.  368;  King  v.  ViL  of  Randolph,  28  App. 
Div.  25;  PettengiU  v.  City  of  Yonkers,  116  N.  Y.  558; 
Seeley  v.  City  of  Amsterdam,  54  App.  Div.  9;  Bolton  v. 
ViL  of  New  RocJtelle,  84  Ilun,  281 ;  Walsh  v.  Mayor,  etc., 
107  N.  Y.  220 ;  AppUton  v.  Water  Comrs.,  2  Hill,  452 ; 
Gunnison  v.  Board  of  Education,  80  App.  Div.  480;  176 
N.  Y.  11;  i^.  cfe  D.  Co.  v.  City  of  New  York,  108  App. 
Div.  263;  Reilly  v.  City  of  Albany,  112  N.  Y.  30.) 

John  M.  Digney  for  respondent.  The  method  of  securing 
payment  of  a  claim  affecting  the  water  supply  of  the  village 
of  White  Plains  is  prescribed  by  the  statute.  (L.  1896,  ch. 
769.)  The  claimant  is  confined  in  the  first  instance  to  the 
method  of  payment  prescribed  by  the  statute.  {Dannat  v. 
Mayor,  etc.,  66  N.  Y.  585 ;  Swift  v.  Mayor,  etc.,  83  N.  Y. 
528 ;  F\  cfe  D.  Co.  v.  Nero  York,  108  App.  Div.  263  ;  Gun- 
nisony.  Board  of  Education,  80  App.  Div.  480  ;  176  N.  Y. 
11;  ITeiser  v.  Mayor,  104  N.  Y.  68;  Ilolroyd  v.  Toxon  of 
Indian  Lake,  180  N.  Y.  318.)     In  the  event  of  the  refusal 
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of  the  water  commissioners  to  audit  or  certify  the  plaintiffs 
bill,  or  the  refusal  of  the  village  authorities  to  issue  a  draft 
for  its  payment  out  of  the  water  fund,  or  the  refusal  of  the 
treasurer  to  pay  such  dmft,  the  plaintiffs  remedy  is  by  man- 
damus. (Dannat  v.  Mayo}\  etc.y  66  N.  Y.  585 ;  Swift  v. 
Mat/or,  efr.,  S3  >f .  Y.  528 ;  People  ex  rel,  MeCahe  v.  Mat- 
thieSy  Wd  N.  Y.  242 ;  People  ex  reL  Root  v.  Board  o/  Super- 
vUorSy  146  N.  Y.  107 ;  People  ex  reL  v.  W.  S.  S.  R.  Co.  v. 
Barnard^  110  N.  Y.  548;  People  ex  ?*el,  Wooster  v.  MoAer^ 
141  N.  Y.  330;  Baird  v.  Supervisors,  138  N.  Y.  95;  Hql- 
royd  V.  Town  of  Indian  Lake,  180  N.  Y.  318.) 

CuLLKK,  Ch.  J.  The  action  was  brought  to  i-ecover  the 
price  of  a  pumping  engine  alleged  to  have  been  sold  and 
delivei*ed  to  the  village  of  White  Plains,  for  which  defend- 
ant failed  to  pay.  The  answer  denied  the  sale  to  the  defend- 
ant, alleged  that  the  sale  was  to  the  water  commissioners  of 
the  village;  that  there  was  an  agreement  that  the  engine 
would  do  certain  work;  that  the  pump  failed  to  comply  with 
the  terms  of  the  agreement,  and  that  it  was  rejected  by  the 
commissioners  and  the  plaintiff  notified  to  remove  the  same. 
At  the  opening  of  the  case  the  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  the  action  could  not  lie 
maintained  against  the  village  and  that  the  plaintiffs  remedy, 
if  finy,  wa*^  by  mandamus  against  the  board  of  water  commis- 
sioners. The  motion  was  granted  and  the  judgment  entered 
on  that  nonsuit  has  been  affirmed  by  the  Appellate  Division. 

The  plaintiff  has  been  defeated  on  the  principle  that  where 
a  particular  mode  of  discharging  the  obligation  of  a  municipal 
corporation  is  provided  by  law  that  mode  must  be  pursued, 
the  learned  courts  l)elow  placing  their  decision  on  the  author- 
ity of  Dannat  v.  Mayor,  ei-c,,  of  N,  Y.  (66  N.  Y.  585)  and 
Swift  V.  Mayor,  etc.,  (f  N.  Y.  (83  N.  Y.  528).  That  this 
principle  is  correct  cannot  be  gainsaid,  but  we  must  be  care- 
ful to  distinguish  between  a  provision  of  law  that  prescribes 
how  a  creditor  of  a  municipal  corporation  may  obtain  pay- 
ment of  his  claim  and  one  which  simply  prescribes  the  method 
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by  which  tlie  corporation  is  authorized  to  obtain  funds  with 
which  to  pay  the  claim,  merely  regulating  internal  management 
of  the  corporation  itself.  We  think  the  case  before  us  does  not 
fall  within  the  principle  of  the  Darmat  or  Swift  case.  In  tlie 
Dannat  case  the  contract  was  made  not  with  the  corporation 
but  with  the  board  of  education,  which  discharged  the  govern- 
mental function  of  providing  public  instruction.  Under  the 
stiitutory  scheme  the  board  of  education  was  to  deliver  to  the 
creditor  its  draft  on  the  comptroller,  who  was  required  to 
pay  the  same  if  there  were  funds  to  the  credit  of  the  board 
sufficient  for  the  purpose.  It  was  held  that  the  action 
of  the  comptroller,  if  a  draft  were  presented,  was  merely 
ministerial  and  could  be  enforced  6y  mandamus,  and  that 
he  was  not  required  to  act  until  the  draft  was  procured. 
In  the  Swift  case  the  contract  was  not  that  of  the  city  but  of 
the  board  of  police,  which  had  its  own  treasurer,  to  whom  all 
the  funds  to  be  disbursed  by  the  department  were  paid  by  the 
city  officers.  In  neither  of  these  cases  was  there  any  general 
obligation  upon  the  city  to  discharge  obligations  incurred  by 
the  contracts  made  by  those  boards.  The  case  before  us  is 
different.  The  water  commissioners,  under  the  statute,  are 
directed  to  acquire  the  necessary  lands  and  easements  in  the 
name  and  on  behalf  of  the  village,  and  all  the  revenues  derived 
from  the  supply  of  water  are  paid  to  the  village.  That  the  rela- 
tion of  principal  and  agent  existed  between  the  commissioners 
and  the  village  seems  clear  under  the  authorities.  {Flerniiuj 
V.  ViUitge  of  Suspemioii  Bridge^  92  N.  Y.  368;  Walsh  v. 
Mayor,  etc,,  of  N,  Y,,  107  N.  Y.  220.)  There  is  no  pre- 
scribed  limit  to  the  amount  which  commissioners  are  authoi"- 
ized  to  expend.  The  liability  of  the  village  for  the  obligations 
incurred  by  the  comini86ionei*s  is  general  and  unlimited. 
They  are  directed  from  time  to  time  to  tile  a  statement  of  the 
sums  which  are  I'equired  by  them  for  the  purpose  of  the  act, 
on  the  receipt  of  which  the  trustees  of  the  village  are  directed 
to  insne  bonds  of  the  village,  sell  the  same  and  place  the  pro- 
ceeds in  the  village  treasury  to  the  credit  of  the  commission- 
erB|  and  the  clerk  of  the  village  upon  the  receipt  of  a  requisi- 
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tion  fronl  the  water  commissioners  is  required  to  prepare  and 
sign  a  draft  for  any  account  or  bill  which  is  presented  and 
certified  by  the  president  and  secretary  of  the  commission  as 
audited  by  it,  which  draft  it  is  made  the  duty  of  the  president 
of  the  village  to  sign  ^^in  the  same  manner  as  drafts  of  the 
village  are  signed."  This  scheme  is  radically  different  from 
those  in  the  Dannat  and  Swift  cases.  The  creditor  gets  no 
draft  of  the  water  commissioners  on  the  village  or  its  treasurer. 
If  his  claim  is  recognized  it  is  the  duty  of  the  commissioners 
to  certify  to  that  effect  to  the  clerk,  and  the  creditor  gets  the 
draft  of  the  village  itself.  A  bond  is  not  to  be  given  for 
the  particular  debt  or  liability  incurred  by  the  commissioners, 
but  bonds  are  to  be  sold  in  sufficient  amount  to  provide  a 
fund  from  which  those  debts  or  obligations  can  be  paid.  In 
my  opinion  this  scheme  does  not  provide  any  particular  mode 
for  the  payment  of  the  obligations  of  the  village  in  the  dis- 
charge of  liabilities  incurred  in  the  construction  and  main- 
tenance of  the  water  plant  within  the  true  meaning  of  that 
rule.  As  a  general  practice  municipal  undertakings  of  a  per- 
manent character  involving  great  and  extraordinary  expense 
are  defrayed  by  the  issue  of  municipal  bonds  and  in  many,  if 
not  most  cases,  it  is  enacted  the  proceeds  of  the  bonds  shall  be 
devoted  solely  to  the  special  public  work  authorized.  But  such 
provisions  are  not  held  to  constitute  a  particular  mode  of  pay- 
ing a  claim  within  the  rule  to  which  reference  has  been  made. 
The  case  of  O'Brien  v.  Mayor,  etc.,  of  N,  Y,  (139  N.  Y.  345) 
was  an  action  to  recover  on  a  contract  fnade  by  the  aqueduct 
commission  of  the  city  of  New  York  for  the  construction  of  the 
new  aqueduct.  The  claim  was  for  a  very  large  sum.  The  stat- 
ute (L.  1883,  ch.490)  provided  for  the  issue  by  the  city  of  water 
stock  to  defray  the  expenses  of  the  improvement,  and  directed 
the  comptroller  to  make  payments  on  the  certification  of  the 
commissioners.  The  plaintiff  received  no  such  certificate.  The 
point  was  not  decided,  but  it  was  assumed  in  the  opinion  that  if 
r  the  certificate  was  unreasonably  refused  an  action  would  lie 
against  the  city.  In  principle  we  tliink  the  present  case  is  simi- 
lar to  that  of  Fleming  v.  Village  ofSnspenaion  Bridge  (supra). 
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Thongli  it  was  tliediity  of  the  plaintiff  in  the  first  instance 
to  apply  to  the  board  of  water  commissioners  to  andit  and 
certify  liis  claiu),  upon  their  refusal  to  comply  with  the 
demand  he  was  not  restricted  to  proceedings  agtiiiist  the  com- 
missioners by  mandamus.  It  may  be  questioned  whether 
mandamus  would  lie  in  case  the  claim  was  in  dispute.  How- 
ever this  may  be,  such  refusal  would  give  a  right  of  action 
against  the  village  itself.  In  Reilly  v.  City  of  Albany  (112 
N.  Y.  30)  the  contract  price  was  in  express  terms  pay- 
able only  out  of  the  proceeds  of  the  local  assessment  to  be 
levied  for  the  improvement.  The  common  council  having 
failed  to  levy  a  proper  assessment  it  wjis  held  that  an  action 
against  the  city  would  lie,  and  that  the  plahitiff  was  not 
restricted  to  mandamus  to  com|)el  the  common  council  to 
impose  an  assessment.  The  same  rule  was  held  in  Weston  v. 
City  of  SyraeuLse  (158  N.  Y.  274).  It  is  urged  that  vjrhilo  the 
complaint  alleges  that  the  claim  was  presented  to  the  water 
commissioners  as  well  as  to  the  other  village  authorities,  it 
does  not  allege  that  the  water  commissionei-s  unreasonably 
refused  to  audit  and  certify  the  same.  This  objection  may  be 
well  founded,  and  had  it  been  taken  by  demurrer  might  prop- 
erly have  prevailed.  But  the  defendant  having  waited  till  the 
trial  of  the  action,  the  plaintiff  could  rely  on  the  admissioi  s 
in  the  answer,  which  showed  that  the  water  connnissioners 
and  the  village  had  repudiated  all  liability  for  the  plaintiff's 
demand.  {Cohu  v.  Husson^  113  N.  Y.  6G2;  ITaddow  v. 
Lundy^  50  id.  320.)  Moreover,  the  complaint  was  dismissed 
solely  on  the  ground  that  no  action  could  be  maintained 
against  the  village,  not  on  the  ground  now  suggested.  Had 
that  objection  been  then  taken,  doubtless  the  trial  court  would 
have  permitted  an  amendment. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

HiscocK,  J.  (dissenting).  This  action  was  brought  to 
recover  the  price  of  materials  and  the  value  of  services  alleged 
to  have  been  f  nrnished  to  and  performed  for  the  defendant. 
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Tlic  complaint  was  dismissed  on  the  ground  that  a  Bpecial 
luetliod  and  fund  liad  been  prescribed  and  fnrnislied  for  the 
payment  of  plaintifTs  claims  and  that,  therefore,  he  could  not 
in  tlie  first  instance  recover  from  the  defendant  on  its  general 
liability. 

While  some  little  question  has  been  raised  concerning  that 
fact,  it  clearly  appears  that  plaintiff's  material  and  services 
were  used  and  employed  in  constructing  a  plant  for  the  su|)- 
ply  of  water  in  the  defendant  village  under  chapter  769  of 
the  Laws  of  1896,  entitled  "An  Act  to  provide  for  supplying 
the  village  of  White  Plains  with  water  and  authorizing  the 
issue  of  bonds  therefor,  and  to  create  a  board  of  water  com- 
missionere  for  said  village."  This  act  created  and  provided 
for  the  perpetuation  of  a  board  of  water  commissionera  in 
said  village.  Said  board  generally  was  authorized  to  acquire 
real  estate,  water  rights,  etc.,  and  to  purchase  materials 
and  employ  labor  necessary  for  establishing  and  maintaining 
a  water  supply  and  was  given  exclusive  management  and  con- 
trol of  the  same.  For  the  purpose  of  meeting  the  expeiie^es 
incurred  in  so  doing  it  was  provided  that  "  the  said  commission- 
ers are  hereby  authorized  and  directed  to  file  with  the  board  of 
trustees  of  the  village  of  White  Plains,  from  time  to  time  a  state- 
ment of  the  sum  or  sums  of  money  which  are  required  by  them 
for  the  purposes  of  this  act,"  (section  4)  and  upon  recipt  of  such 
statement  or  requisition  it  became  the  duty  of  the  board  of  trus- 
tees to  issue  bonds  of  the  defendant  for  the  amount  required. 
It  was  then  further  provided  that  "  the  proceeds  thereof  (said 
bonds)  shall  be  placed  b}'  the  treasurer  of  the  village  of  White 
Plains  to  the  credit  of  the  board  of  water  commissioners  to  be 
used  by  the  said  board  of  water  commissioners  for  the  |)uri)oses 
of  purchasing,  constructing,  extending  or  adding  to  said 
water  works  as  provided  for  in  this  act  and  for  no  other  pur- 
pose whatsoever,  and  the  said  funds  when  so  raised  shall 
not  be  subject  to  draft  or  disbursement  by  the  board  of  trustees 
for  any  purpose  whatsoever  and  shall  be  used  for  the  pur- 
pose of  supplying  water  to  the  village  as  provided  by  this  act 
and  then  only  on  the  requisition  or  certificate  of  said  board  of 
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water  coiiiinissionera.  It  shall  be  the  duty  of  the  clerk,  upon 
receipt  of  a  requisition  from  the  board  of  water  commission- 
el's  to  prepare  and  sign  a  draft  for  each  and  every  account 
or  bill  which  is  presented  and  duly  certified  by  the  president 
and  secretary  of  said  water  commissioners  that  said  account 
or  bill  has  been  audited  by  said  commissioners,  and  it  shall  be 
and  is  hereby  made  the  duty  of  the  president  of  the  village 
to  sign  said  drafts  in  the  same  manner  as  the  drafts  for  bills 
of  the  village*  are  now  signed,  and  when  the  drafts  are  >o 
signed  and  presented  to  the  treasurer  of  the  village  he  shall 
pay  the  same  from  the  water  commissioners^  account." 

It  was  further  expressly  provided  that  in  their  management 
of  the  water  department  said  board  of  water  commissioners 
should  have  exclusive  power  to  fix  and  collect  water  rates 
and  that  all  moneys  received  for  water  rentals  should  be 
deposited  to  the  credit  of  the  board  of  water  coimnissioners 
with  the  village  treasurer  and  said  moneys  after  payment  of 
necessary  expenses  connected  with  the  operation  and  mainte- 
nance of  the  water  department  were  made  applicable  to  the 
payment  of  the  interest  and  principal  of  the  bonds  issued  as 
above  provided. 

Plainti£Ps  complaint  simply  alleged  that  he  had  presented 
a  written  veritied  statement  of  his  claims  both  to  the  board 
of  water  commissionci's  and  to  the  board  of  trustees  of  the 
defendant  and  demanded  payment  thirty  days  before  the 
commencement  of  the  action.  It  alleged  no  other  proceeding 
or  attempt  to  procure  payment  or  unreasonable  conduct  on  the 
part  of  the  defendant. 

It  must  be  assumed  for  the  purposes  of  this  appeal  that  the 
plaintiff  has  a  valid  claim  for  material  and  services  supplied 
and  )>erformed  in  the  course  of  the  erection  of  water  works 
for  the  defendant  on  the  order  and  under  the  suj>ervi8ion  of 
the  board  of  water  commissioners  of  the  latter.  Thus  far  he 
has  been  defeated  on  the  ground  that  his  claim  was  payable 
from  a  special  fund  to  be  supplied  by  the  defendant  to  said 
l)oardof  water  commissioner  with  which  to  pay  such  bills  and 
that  nntil  he  had  used  proper  efforts  to  secure  payment  from 

18 


274  Davidson  v.  Villaok  of  Whitk  Plains.         [Jan., 


Disseoting  opinion,  per  iliscocK  J.  [Vol.  197 

said  fund  or  the  village  in  some  way  had  repudiated  or  disre- 
garded its  obligation  to  provide  the  same,  lie  could  not  reeovt  r 
against  the  latter  on  its  general  liability.  It  seems  to  me  that 
the  view  thus  adopted  by  the  learned  courts  below  is  proper 
and  should  be  afKrmed  on  the  facts  as  they  appear  to  us. 

If  the  statute  creating  the  lx>ard  of  water  commissioners  of 
the  defendant  and  prescribing  their  powers  and  duties  and 
covering  the  ei*ection  and  maintenance  of  water  works  does 
lawfully  prescribe  a  special  method  in  which  9  contractor  like 
the  plaintiff  shall  collect  his  pay,  it  is  well  settled  that  such 
statute  governs  and  must  be  read  as  a  part  of  this  contract. 
This  is  what  the  statute  which  has  been  referred  to  ap|)ear8  to 
me  to  do.  It  created  a  board  of  water  commissioners  and 
while  such  board  in  a  cert}iin  sense  was  doubtless  an  instru- 
mentality and  agent  of  the  village  it  w;is  given  a  very  well- 
defined  and  distinct  status  and  it  was  broadly  invested  with  all 
of  the  powers  necessary  to  the  construction,  maintenance  and 
operation  of  a  water  department  to  the  exclusion  of  all  other  vil- 
lage departments  or  officials.  It  was  not  given  a  separate  cor|>o- 
rate  capacity  by  virtue  of  which  it  could  sue  and  be  sued,  but  in 
other  respects  its  powers  were  quite  as  complete  as  they  well 
could  be.  As  a  part  of  these,  it  had  the  sole  power  to  incur  indebt- 
edness in  constructing  and  maintaining  the  water  supply  and 
was  invested  with  the  sole  power  to  audit  and  pay  claims  thus 
incurred  through  a  special  fund  created  by  the  sale  of  bonds 
which  was  placed  to  its  credit  and  could  not  be  disbursed 
except  for  its  purposes  and  by  virtue  of  its  audit  and  di-aft. 
In  view  of  the  other  provisions  on  this  subject  it  does  not 
seem  a  matter  of  any  materiality  that  the  proceeds  of  the 
bonds  issued  by  the  defendant  for  the  purpose  of  creating  the 
water  fund  in  the  first  instance  passed  into  the  hands  of  the 
village  treasurer  because  he  was  compelled  forthwith  to  deposit 
them  to  the  credit  of  the  board  of  water  connnissioners. 
Neither  does  it  seem  important  that  before  presentation  to 
the  village  treasurer  for  payment  from  said  account  drafts 
were  to  be  signed  by  the  presfdent  of  the  village  because 
before  he  was  authorized  to  do  this  the  draft  must  liave  been 
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signed  by  or  in  belialf  of  the  board  of  water  commissioTiers 
on  a  claim  duly  certified  and  audited  by  it,  and  after  this  had 
been  done  it  became  obligatory  on  the  village  president  with- 
out discretion  to  sign  sucli  draft  on  the  village  treasurer. 
Furthermore,  the  provisions  for  the  collection  by  the  board  of 
water  commissioners  of  water  rentals  and  their  application 
after  other  expenses  to  the  payment  of  interest  and  principal 
on  the  bonds  emphasize  the  intention  of  the  statute  to  make 
a  complete  financial  system  for  the  benefit  of  and  under  the 
control  of  the  water  department  and  separate  and  distinct  from 
the  general  financial  department  and  operations  of  the  defend- 
ant. It  was  the  purpose  and  bo  enacted  that  the  board  of 
water  commissioners  alone  should  contract  indebtedness,  should 
j)ay  it  through  a  special  fund  absolutely  controlled  by  it,  and 
should  provide  payment  for  the  bonds  whereby  that  fund  was 
created  so  far  as  possible.  Thus  the  statute  provided  in  most 
precise  and  complete  terms  a  special  method  for  the  payment 
of  plaintiff's  claims  and  which  may  not  be  disregarded  by  him 
when  the  time  of  payment  has  arrived. 

It  might  happen  that  a  municipality  by  fanciful  and  unsub- 
stantial distinctions  would  attempt  to  give  a  certain  form  to 
the  payment  of  claims  which  after  all  really  would  be  pa}-^ 
able  tinder  its  general  financial  system  and  from  its  general 
funds  and  that  the  court  would  disregard  such  attempts  in  an 
action  like  this.  That,  however,  is  not  this  case.  The  statute  by 
substantial  provisions  has  separated  the  financial  operations  of 
defendant's  water  department  from  its  general  administration, 
and  has  clearly  provided  a  special  means  of  paying  claims  con- 
tracted by  it,  and  there  very  well  may  be  reasons  for  so  doing. 
Independent  of  others,  following  the  spirit  of  provisions  which 
in  the  case  of  cities  make  water  bonds  a  class  of  indebtedness 
by  themselves,  the  defendant  might  well  prefer  that  the  cost 
of  its  water  supply  when  constructed  should  not  be  commin- 
gled with  its  oi*dinary  expenses  and  met  from  its  general 
resources,  but  rather  that  it  should  be  kept  separate  and  met 
from  a  special  fund  created  by  the  sale  of  bonds. 

It  is  well  established  that  a  municipality  may  provide  special 
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methods  for  the  payment  of  claims  which  are  chargeable 
against  it.  It  is  true  that  this  provision  lias  most  often  l>een 
made  in  the  case  of  local  improvements  ultimately  to  be  paid 
by  taxation  of  property  benefited,  and  where  stipulation  has 
been  made  that  payments  under  the  contract  should  not  be 
payable  until  such  taxes  had  been  collected. 

The  principle,  however,  is  not  limited  to  such  cases,  but 
must  be  regarded  as  applicable  to  the  payment  of  claims  for 
general  municipal  purposes.  {Hunt  v.  Oiti/  of  Utica^  18 
N.  Y.  442 ;  Weston  v.  City  of  Syracuse,  158  N.  Y.  274,  283  ; 
Damiat  v.  Mayor,  etc,  of  N.  Y.,  66  N.  Y.  585 ;  Swift  v. 
Mat/or,  etc,,  of  New  York,  83  N.  Y.  528.) 

In  the  Weston  case  the  rule  is  stated  in  general  terms  by 
Judge  Parker  ^'  that  where  a  way  of  payment  (of  a  municipal 
contract)  is  prescribed  by  statute  or  by  contract  that  way  must 
be  strictly  pui*8ued." 

In  the  Da7inat  case  the  plaintiff  sought  to  recover  for 
services  and  materials  furnished  under  a  contract  entered 
into  by  and  with  the  authority  of  the  department  of  public 
instruction  of  the  defendant  for  the  erection  of  a  schoolhouse. 
It  appeared  that  there  was  in  the  government  of  the  city  of 
New  York  a  department  called  the  department  of  public 
instruction  which  in  general  terms  had  exclusive  control  and 
management  of  educational  matters,  including  the  erection  of 
schoolhouses.  Said  department  had  no  general  sources  of 
income  and  its  only  means  of  discharging  obligations  was 
through  appropriations  made  and  agreed  upon  in  advance  by 
designated  officials  of  the  defendant,  and  which  amounts  so 
appropriated  were  certified  by  said  officials  to  the  board  of 
supervisors  of  the  county  of  New  York,  and  when  miscd  and 
collected  by  tax  were  paid  to  the  chamberlain  of  said  city  and 
])laced  in  its  treasury,  and  thence  paid  out  on  drafts  drawn  by 
said  board  of  education.  Thus  the  board  of  education  was 
only  responsible  on  contracts  to  the  extent  of  the  moneys 
appropriated  for  its  purposes,  and  on  the  other  hand  the  city 
of  New  York  was  ultimately  responsible  for  the  payment  and 
for  the  discharge  of  obligations  entered  into  by  the  depart- 
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iiieiit  of  education  through  its  obligation  to  make  appro- 
priations and  supply  funds.  There  was  tlius  the  case  of  a 
municipality  acting  through  a  distinct  department  and  under 
obligations  to  provide  a  special  appropriation  for  the  purpose 
of  discharging  obligations  entered  into  by  said  department. 
Under  these  circumstances  it  was  decided  that  no  action  would 
lieasfainst  the  citv  on  the  contract  in  suit  unless  and  until  it 
had  failed  to  provide  funds  for  the  use  of  said  department  as 
recpiired  by  statute  to  do.  The  plaintiff  was  not  defeated  on 
the  ground  that  the  department  of  education  was  not  an 
instrumentality  and  agent  of  the  defendant  or  on  the  ground 
that  his  contract  was  not  in  terms  and  name  made  with  said 
city. 

The  Swift  case  seems  fully  to  sustain  the  defendant's  posi- 
tion ill  this  case.  In  that  case  plaintiff  sought  to  recover  for 
services  rendered  for  the  street  cleaning  bureau,  which  was 
under  the  control  of  the  police  department.  In  the  charter 
of  the  defendant  were  general  provisions  making  provision 
for  the  expenses  of  various  departments  which  had  control  of 
the  fiscal  concerns  of  the  corporation.  Among  the  depart- 
ments of  the  city  was  the  police  department,  charged  with  the 
establishment  and  maintenance  of  a  bureau  of  street  clean- 
ing, an  ordinary  municipal  function.  It  was  written  by  Judge 
Ratalu),  ^*  The  right  to  maintain  actions  upon  demands 
against  it  (the  defendant)  is  expressly  recognized,  and  although 
in  the  case  of  street  cleaning  the  power  of  incurring  the  obli- 
gations is  conferred  upon  the  police  department,  yet  that 
department  exercises  the  power  simply  as  one  of  the  execu- 
tive branches  and  instrumentalities  of  the  city  government 
created  for  the  piu'pose  of  performing  a  duty  of  the  corpora- 
tion, and  the  obligations  are  incurred  in  its  behalf,  and  if  the 
duty  not  only  of  providing  means  for  their  payment,  but  also 
of  paying  them  out  of  its  treasury  through  its  finance  depart- 
ment, rested  upon  the  corporation,  I  can  see  no  reason  why 
it  should  not  be  treated  as  the  debtor  and  suable  as  such." 
(p.  534.)  It  appeared,  however,  that  the  financial  affairs  of  the 
prilice  department  were  not  part  of  the  general  financial  system 


278  Davidson  v.  Village  of  White  Plains.        [Jan., 


DissentiDg  opinion,  per  Uiscock,  J.  [Vol.  197. 

of  tlio  city.  Tho  judge  said  :  "  The  general  system  provided 
by  the  charter  of  1S73  for  tlie  payment  of  ex[)en8es  or  obliga- 
tions incurred  by  the  several  departments  is,  liowever,  departed 
from  in  tlie  case  of  tlie  police  department.  By  tiie  act  sn|>- 
plementary  to  the  charter  ♦  *  ♦  the  police  department 
is  intrnsted  with  the  payment  of  its  own  expenditures, 
through  its  own  treasurer.  By  this  section  the  comptroller  is 
required  to  pay  over  to  the  treasurer  of  police  the  total  amount 
annually  estimated,  levied,  raised  and  appropriated  for  tho 
support  and  maintenance  of  the  police  department  and  force, 
on  its  requisition  *  ♦  ♦  and  the  l>oard  through  its  treas- 
urer is  authorized  to  pay  all  obligations  lawfully  incnri*ed  by 
or  by  authority  of  tho  l)oard,  and  it  is  its  duty,  if  required,  to 
transmit  duplicate  vouchers  for  such  payments  to  tlie  finance 
department.  Under  this  special  system  it  is  very  clear  that 
an  action  will  not  lie  in  the  iirst  instance  against  the  corporaticm 
for  an  indebtedness  incurred  by  the  police  department. 
There  must  be  an  appropriation,  to  create  a  liability,  and  if 
the  comptroller  pays  the  sum  appropriated  to  the  treasui-er  of 
the  police  department,  he  has  performed  his  whole  duty. 
The  creditor  must  follow  it  and  look  to  it  for  his  pay,  and  if 
the  police  department  refuses  to  audit  his  claim  and  order 
payment  by  its  treasurer,  the  remedy  of  the  creditor  is  by 
mandamus.  *  *  *  Where  a  particular  mode  of  discharg- 
ing the  obligation  of  municipal  corporations  is  provided  by 
law,  that  mode  must  be  pursued  ;  and  it  is  only  when  the 
corporation  is  put  in  default  in  omitting  to  discharge  some 
duty  imposed  upon  it  by  statute  after  tho  proper  steps 
have  been  taken,  that  an  action  will  lie  {Dannat  v.  Mayor^ 
etc.j  of  N.  Y,^  ^^  N.  Y.  585),  unless  indeed  it  has  by  some 
act  of  its  own,  outside  of  the  original  indebtedness,  rendered 
itself  liable."     (pp.  534,  535.) 

As  I  have  already  indicated,  there  are  no  allegations  in  the 
complaint  which  indicate  that  the  board  of  water  commis- 
sioners have  unreasonably  refused  to  audit  or  give  a  draft  for 
plaintiflf's  claim  or  that  the  village  has  repudiated  or  disre- 
garded its  obligations  to  provide  a  fund  for  the  payment 
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thereof  and,  therefore,  the  case  does  not  come  within  Reilly 
V.  City  cf  Albany  (112  K  Y.  30,  46)  or  Weston  v.  City  of 
Syracuse  (158  N.  Y.  274,  282). 

The  judgment  should  be  aflinned. 

Edward  T.  Baetlett,  Haioht  and  Willard  Bartlett, 
JJ.,  concur  with  Collen,  Oh.  J. ;  Gray  and  Chase,  JJ., 
concnr  with  Hiscogk,  J. 

Judgment  reversed,  etc. 


Theodore  W.  Stone,  as  Receiver  of  the  Electric  Mutual 
Casualty  Association  of  Philadelphia,  Respondent,  v. 
The  Penn  Yan,  Keuka  Park  and  Branchport  Railway, 
Appellant. 

Kiaurance  (casualty)  —  when  receivers  of  insolvent  casualty 
association  may  make  valid  assessment  upon  its  members  — 
right  of  non-resident  receiver  of  such  corporation  to  maintain 
action  for  such  assessment  against  member  residing  in  this  state. 

When  the  directors  of  a  cnsimlty  company  were  autliorized  to  muke  nn 
assessment  upon  its  members,  tlie  court,  assuming  charge  of  its  assets 
upon  its  insolvency,  may  make  a  valid  assessment,  altliougli  the 
member  so  assessed  is  not  a  party  to  the  proceeding.  In  an  action 
brought  in  this  state  by  a  foreign  receiver  of  tlie  company  to  recover, 
the  decree  directing  the  assessment  is  not  subject  to  collateral  attack  as  to 

^  the  necessity  therefor,  but  the  member  so  assessed  is  not  debarred  from 
pleading  or  showing  that  it  is  not  liable  upon  its  contmct. 

Where  no  public  policy  will  be  contravened  and  no  rights  of  our  citizens 
Interfered  with,  the  right  of  a  foreign  receiver  to  maintain  such  an 
action  in  this  state,  upon  the  principle  of  comity,  is  well  recrognized.- 

An  insurance  company  had  no  office  or  agency  in  this  state,  and  does  not 
appear  to  have  solicited  business  here  or  attempted  to  evade  the  opera- 
lion  of  our  statute.  An  application  for  insurance  was  made  by  mail  to 
the  office  of  the  company  in  another  state  and  the  policies  maiU  d  to  the 
applicant  in  this  state.  Edd,  that  the  contmct  was  made  in  the  foreign 
state,  and  if  valid  there,  as  to  which  there  is  no  question,  is  valid  every- 
where, and  that  the  circumstances  were  not  such  as  to  constitute  a  viola- 
tion of  the  laws  of  this  state  prohibiting  any  corporation  from  transacting 
the  business  of  insurance  in  the  state  without  the  certificate  of  the  super- 
intendent of  insurance. 

Stone  V.  P^nn  Tan,  K.  P.  dbB,  Railway,  125  App.  Div.  94,  affirmed. 

(Submitted  December  17.  1009;  decided  January  18,  1910.) 
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Appeal  from  a  jndginent  of  the  Appellate  Division  of  the 
Snpreine  Court  in  the  fourth  judicial  department,  entered 
March  13,  1908,  af&rming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  as  receiver  of  the 
Electric  Mutual  Casualty  Association  of  Philadelphia,  a  cor- 
poration organized  under  the  laws  of  the  state  of  Pennsyl- 
vania, having  its  principal  office  in  the  city  of  Philadelphia,  to 
recover  the  amount  unpaid  of  a  premium  on  an  insurance 
policy  and  tlie  unpaid  assessments  upon  policies  of  insurance 
issued  by  the  association  to  the  defendant.  The  defendant  is 
a  domestic  corporation,  operating  an  electric  railway  between 
tlie  villages  of  Penn  Yan  and  Branchport,  in  this  state.  The 
policies  indemnified  the  defendant  against  legal  liability  for 
accidents  occurring  upon  its  railway  and  they  were  issued 
under  the  following  circumstances.  The  defendant's  treas- 
urer resided  in  the  state  of  Massachusetts  and  the  application 
for  the  firet  of  the  policies  came  from  him,  at  Penn  Yan,  in 
August,  1897,  to  the  home  office  of  the  association,  in  Phila- 
delphia; which,  thereupon,  issued  and  sent  the  first  policy. 
The  application  for  the  two  subsequent  policies,  issued  in 
September,  1898,  and  in  September,  1899,  were  sent  by  the 
defendant's  treasurer  from  his  residence  in  Massachusetts,  and 
the  association  transmitted  the  policies  applied  for  to  that 
place.  The  transactions  between  the  assured  and  the  insurer 
were  conducted  through  the  post  offices.  The  defendant 
retained  the  policies  transmitted  by  the  insurer;  but,  at  the 
time  of  the  appointment  of  the  plaintiff  as  receiver,  it  had  not 
paid  all  of  the  face  premium  due  on  the  last  policy.  In  May, 
1900,  the  insurer  was  adjudged  by  the  court  in  Pennsylvania 
to  be  insolvent;  the  plaintiff  was  duly  appointed  receiver 
thereof  and  he  duly  qualified,  and  has  been  acting,  as  such 
receiver.  The  proceedings  adjudging  the  insolvency  of  the 
association  and  the  appointment  of  the  plaintiff  as  receiver 
were  regular,  according  to  the  laws  and  practice  of  the  state 
of  Pennsylvania.  The  receiver,  among  other  things,  was 
directed  to  take  charge  of  the  estate  and  effects  of  the  insol- 
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vent  afisociatioii  and  to  collect  the  debts  and  property  belong- 
ing to  it. 

Each  of  the  policies  issued  provided,  among  other  things, 
that  the  rate,  upon  which  the  premium  thereon  was  based, 
was  to  be  three  per  cent,  of  the  gross  tratlic  receipts  of  the 
defendant  and  ^^  if  the  iixed  premium  rate  charged  by  said 
association  shall  be  insufficient  to  pay  losses,  the  directors  may 
charge  Aj/ro  rata  additional  sum  to  make  up  said  deficiency, 
but  in  no  event  shall  the  total  amount  of  premium  and  lia- 
bility exceed  five  per  centum  of  the  gross  traffic  receipts  of 
the  assured."  In  July,  1903,  the  court  in  Pennsylvania 
ordered  and  decreed  that  an  assessment  be  levied  upon  all 
members,  including  the  defendant,  who  held  assessable  poli- 
cies in  the  association,  and  an  assessment  of  two  per  cent,  was 
levied  upon  the  gross  traffic  receipts,  under  the  three  policies 
issued  to  the  defendant ;  which  amounted,  in  the  aggregate, 
to  $1,139.33.  Notice  of  the  assessments  was  duly  served  by 
the  plaintiff  upon  the  defendant  and  the  demand  for  their 
payment,  and  of  the  unpaid  balance  of  the  premium  on  the 
last  policy,  not  having  been  complied  with,  the  receiver  com- 
menced this  action  to  recover  their  amounts. 

In  addition  to  the  foregoing  facts  found  by  the  referee, 
before  whom  the  trial  was  had,  it  was,  also,  found,  as  a  fact, 
that  the  association,  of  which  the  plaintiff  is  the  receiver,  had 
never  complied  with  any  of  the  requirements  of  the  statutes 
of  the  state  of  New  York,  obligatory  upon  insurance  com- 
panies of  other  states  seeking  to  transact  business  in  this 
state.  The  referee  directed  judgment  in  favor  of  the  plain- 
tiff for  the  sum  demanded  and  the  judgment  entered  in 
accordance  with  his  direction  has  been  affirmed  by  the  Appel- 
late Division,  in  the  fourth  department,  by  the  unanimous 
vote  of  the  justices.  The  defendant  has,  further,  appealed 
to  this  court. 

Charles  A.  TTawley  and  Galvin «/.  Huaon  for  appellant. 
The  company  for  which  the  plaintiff  is  receiver  was  not 
authorized  to  do  business  within  this  state,  but  was  prohibited 
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becHUse  of  non-compliance  with  the  Insurance  Law.  (L  1906, 
ch.  326,  §§  9,  25,  26,  29-34,  41,  44,  60.)  The  policies  sned 
upon  were  not  Pennsylvania  but  New  York  contracts,  and 
were  to  be  performed  in  the  latter  state,  and  their  perform- 
ance, as  well  as  their  making,  was  the  transaction  of  insur- 
ance business  in  this  state.  {Hale  v.  Patten,  60  N.  Y.  233 ; 
Sinith  V.  Smith,  25  Wend.  405.)  The  issuing  of  the  policies 
in  suit  was  the  ^^  transaction  of  the  business  of  insurance  in 
this  state,"  and  was  unlawful.  Without  compliance  with  the 
statutes  of  this  state  neither  the  foreign  insurance  corporation 
nor  its  receiver  will  be  permitted  to  maintain  an  action  to 
recover  premiums  or  assessments.  {N.  IT.  D,  B.  Co.  v.  P. 
S,  Co.,  25  Wend.  648;  Pennington  v.  Totonsend,  7  Wend. 
276 ;  De  Gro(it  v.  Van  Dt/7ie,20  Wend.  390 ;  Swing  v.  Munson, 
191  Penn.  St.  582  ;  Hose  v.  K  Cib  (7a,  89  Wis.  545  ;  Pierce 
v.  PeopU,  106  III.  11;  JE  Z.  A.  Co.  v.  E.  Z.  Z  Co.,  61 
Ilun,  552 ;  Williams  v.  Clieney,  74  Mass.  206 ;  11.  Lie.  Co.  v. 
Prescott,  42  N.  H.  547 ;  Cowing  v.  Z.  Ine.  Co.,  73  Miss.  321 ; 
Seamans  v.  T.  Co.,  105  Mich.  400.) 

Thomas  Carmody  for  respondent.  The  contracts  of  insur- 
ance were  made  in  the  state  of  Pennsylvania.  ( White  v. 
Corlies,  46  N.  Y.  467;  S.  B.  Co.  v.  Hor^^ey,  113  App.  Div. 
382 ;  IF.  M.  F.  Ins.  Co.  v.  Hilton,  42  App.  Div.  52 ;  iT.  T. 
T.  C  Co.  v.  WilliaDis,  102  App.  Div.  1 ;  HunUey  v.  Merrill, 
32  Barl>.  626 ;  B.  M.  F.  Ins.  Co.  v.  Hendricks,  41  Misc.  Rep. 
479 ;  I.  F.  Dept.  v.  Bice,  108  App.  Div.  100.)  The  receiver 
herein  had  the  right  to  maintain  this  action  to  recover  npon 
Pennsylvania  contracts.  {Howarth  v.  Angle,  39  App  Div. 
151;  161  N.  Y.  179;  Bunk  v.  St.  John,  29  Barb.  685; 
Pugh  V.  Ilurtt,  52  IIow.  Pr.  22 ;  Braclay  v.  Q.  M.  Co.,  6 
Lans.  25 ;  T.  G.  T.  Co.  v.  C,  B.  dk  Q.  B.  B.  Co.,  126  N.  Y. 
37.)  Tiie  public  policy  of  the  state  of  New  York  has  not 
been  violated  by  the  contracts  in  question.  {Stoddard  v. 
Lxim,  159  N.  Y.  265  ;  Howarth  v.  Angle,  39  App.  Div.  161.) 
The  assessments  made  by  the  Pennsylvania  courts  and  sought 
to  be  enforced  herein  are  valid  and  binding  as  against  the 
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defendant  and  cannot  be  questioned  in  tliis  case.  {Pringle 
V.  Woolworth^  90  N.  Y.  502;  Hammond  v.  Knox^  125  App. 
Div.  9.) 

Gray,  J.  As  tlic  case  comes  up  to  this  court,  all  questions 
of  fact  are  conclusively  settled  by  the  action  of  the  courts 
below.  We  are  not  concerned  with  any  questions,  which 
relate  to  the  manner  of  the  application  for,  and  of  the  issu- 
ance of,  the  policies  of  insurance;  or  to  the  subsequent  adju- 
dication of  the  insolvency  of  the  insurer,  the  Electric  Mutual 
Casualty  Association,  a  corporation  organized  under  the  laws 
of  the  state  of  Pennsylvania,  for  the  purpose  of  carrying  on 
the  business  of  accident  insurance  and  of  insuring  its  mem- 
bers on  the  mutual  assessment  plan  ;  or  to  the  appointment 
of  tBe  plaintiff  as  receiver,  in  proceedings  instituted  by  the 
attorney  geneml  of  the  state  of  Pennsylvania,  in  the  Court  of 
Common  Pleas,  of  Dauphin  count}',  in  that  state,  which  were 
regular  according  to  the  laws  and  practice  of  that  state ;  or  to 
the  decree  ordering  and  levying  an  assessment  upon  all  mem- 
bers, 'including  this  appellant,  holding  assessable  policies 
The  defendant,  notwithstanding  it  was  not  a  party  before  the 
Pennsylvania  court,  was  bound  by  the  proceedings  there  had, 
which  resulted  in  the  order  for  an  assessment;  so  far  as  the 
necessity  for  making  it  was  determined.  The  directora  might 
have  made  it  and  the  court,  having  assumed  the  charge  of  the 
assets  and  affairs  of  the  corporation,  could  exercise  their 
office,  in  that  respect.  The  decree,  however  subject  to  direct 
attack,  was  not  subject  to  collateral  attack.  {Great  Western 
Telegraph  Co.  v.  Purdy,  162  U.  S.  329,  330 ;  Ilowarth  v. 
Anglsy  162  N.  Y.  179,  180;  Hammond  v.  Knox^  125  App. 
Div.  9;  affd.,  194  N.  Y.  555.)  In  this  suit  by  the  receiver  to 
recover  the  amount  of  the  assessments  upon  the  policies  held 
by  the  appellant,  while  the  decree  of  the  foreign  court  is  not 
o|>en  to  attack,  as  to  the  matters  determined  thereby,  the  lat- 
ter was  not-  debarred  from  pleading,  or  showing,  that  it  was 
not  liable  upon  its  contract;  whether  by  reason  of  payment, 
or  of  release,  or  of  the  running  of  the  Statute  of  Limitations, 
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or  of  any  otlier  legal  defense.  The  decree  of  the  foreign 
court  wastVi  reniy  not  in  personam^  and  the  receiver's  action 
must  rest  n{)on  the  theory  that,  an  assessment  having  been 
validly  made,  the  appellant  was  liable  npon  its  agreement  in 
the  contract  of  insurance.  To  this  claim  the  ap|>eHani;  could 
interpose  any  defense,  which  established  the  cessation  of  its 
liability,  or  its  non-en forceability.  The  appellant  pleaded  in 
defense  the  incapacity  of  the  association  to  issue  the  particu- 
lar policies,  by  reason  of  its  having  failed  to  comply  with 
certain  requirements  of  the  Insurance  I^w  of  this  state, 
obligatory  upon  foreign  corporations  transacting  the  business 
of  insurance  here,  and  other  defenses,  denying  the  capacity 
of  the  plaintiff  to  maintain  the  action  and  setting  up  the  bar 
of  the  Statute  of  Limitations.  No  evidence,  however,  was 
offered  on  its  part  and  the  case  was  submitted  to  the  trial 
court  upon  sufficient  proof  by  the  plaintiff ;  consisting 
in  the  recoi'ds  of  the  Pennsylvania  court,  in  the  Penn- 
sylvania statutes,  in  stipulations  as  to  certain  facts  and  in 
admissions  of  the  defendant  bearing  upon  plaintiff's  case. 
The  case  must  be  considered  as  made  upon  the  decrees 
of  the  foreign  court,  having  jurisdiction  to  make  them,  in 
proceedings  regularly  had  under  the  laws  of  the  state,  which 
established  the  insolvency,  the  custody  by  the  court,  through 
the  appointment  of  its  receiver,  and  the  necessity  for  an 
assessment  upon  the  policies  held  by  members  of  this  mutual 
association,  in  order  to  discharge  its  liabilities,  and  u]K)n  the 
appellant's  agreement  in  the  contract  with  the  insurer. 

The  first  important  question  for  our  consideration,  upon 
this  appeal,  is  whether  these  policies  of  insurance  represented 
contracts  of  the  parties,  made  in  the  state  of  Pennsylvania,  or 
in  this  state.  The  referee  does  not  find  upon  this  subject, 
otherwise  than  by  a  statement  of  the  facts,  showing  how  they 
came  to  be  issued.  According  to  them,  written  applications 
for  the  policies  were  mailed  by  the  treasurer  of  the  appellant 
to  the  association,  at  its  office  in  Philadelphia;  one  from  Penn 
Yan,  in  the  state  of  New  York,  and  two  from  Worcester,  in 
the  state  of  Massachusetts,  the  latter  being  the  place  of  his 
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residence.     Policies  were  issued,  thereupon,  by  the  associa- 
tion, whicli  were  mailed  to  the  appellant,  addressed  to  the 
places  from   which   the  applications  liad   been   forwarded. 
They  were  retained  by  theassnred  and  remained  in  force  dur- 
ing the  periods  specified  in  each  policy.     I  think  it  to  be  clear 
that  the  contracts  for  insurance  were  made  in  the  state  of 
Pennsylvania;  for  it  was  there  that   the  applications  were 
received  and  acted  npon.     It  was  there  that  the  policies  were 
executed  and  issued.     Upon  being  mailed  to  the  appellant, 
they   became  effective    and   having  been   retained   by  the 
assured,  there  is,  of  coui'se,  no  question  of  its  acceptance  of 
tlieir  terms  and  conditions.     If  Pennsylvania  contracts,  no 
question  is  mised  as  to  their  validity  there  and  if  valid  there, 
then  they  are  valid  everywhere.     There  is  no  statute  of  this 
state,  which  forbids  its  citizens  from  entering  into  contracts 
with  foreign  corporations,  and  any  law  to  such  effect  would 
be  of  doubtful  validity,  within  the  provisions  of  the  four- 
teenth amendment  of  the  Federal  Constitution.    (See  All- 
geyer  v.  Louisiana^  165  U.  S.  578,  591.)     Nor  is  there  any 
such  law  restricting   the  corporations  of   the    state.     It  is 
objected,  however,  that,  assuming  the  validity  of  these  con- 
tracts for  insurance,  nevertheless,  l>ecause  of  the  provisions  of 
our  Insurance  I^w,  they  are  unenforceable  in  this  state.     The 
Insurance  Law  of  this  state  provides  tliat  "  no  corporation 
*    ^     *    shall  transact  the  business  of  insurance  within  this 
state  without  the  certificate  of  the  superintendent  of  insur- 
ance, certifying    *     *     *     that  such  corporation     *     *     * 
has  complied  with  all  the  requirements  of  law  to  be  observed 
by  such  cor|)oration     *     *     *    and  that  such  corporation  is 
authorized   to   transact   the  business  of  insurance  specified 
therein  in  this  state."     (L.  1892,  ch.  690,  as  amended  L.  1893, 
ch.  725,  sec.  9.)    This  prohibition  is  made  specially  applicable 
to  foreign  corporations  by  sections  29  and  30.     There  can  be 
no  question  as  to  the  power  of  the  state  to  enact  the  pro- 
hibition and  to  impose  any  restrictions  upon  the  operations  of 
foreign  corporations  within  its  borders.     By  the  comity  exist- 
ing between  the  states,  corporations  are  permitted  to  do  business 
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in  other  Btates  than  tlieir  own  ;  but  their  o[)erations  must  be 
subject  to  sncli  laws  of  the  foreign  state  as  are  made  applical^le. 
(See  Bank  of  Aicgustu  v.  Earle^  13  Pet.  519,  5S8;  Hooper 
V.  Califoniia^  155  U.  S.  648  ;  Allgeyer  v.  Louisiana^  105  ib. 
678;  Bard  v.  Poole^  12  N.  Y.  41)5,  505;  Venn  CoUiaries 
Co,  V.  McKeever^  183  il).  98,  102.)  Doubtless,  if  this  asso- 
ciation has  brouglit  itself  within  tlie  purview  of  the  Insurance 
Law,  it  wouhl  follow  tliat  the  plaintiff  would  be  unable  to 
maintain  the  action,  I)y  reason  of  the  contract  being  a  pro- 
hibited insumnce  transaction.  But  that  is  not  the  case.  It 
had  neither  office,  nor  agency,  witiiin  this  state;  nor  does  it 
appear  to  have  soliciteil  business  here,  or  that  there  was  any 
attempt  to  evade  the  o[K3ration  of  our  law.  As  we  have  seen, 
the  transaction  was  initiated  and  consummated  at  its  home 
office.  If  it  wore  possible  to  regard  the  transaction  as  business 
done  in  this  state,  still,  I  should  saj',  within  the  principle  of 
our  decision  in  the  Perm  Collieries  Case,  {8upra\  that  the 
insurer  was  not  transacting,  or  doing  business  here,  within  the 
meaning  of  the  provisions  of  the  Insurance  Law  referred  to, 
or  of  section  15  of  the  General  Corporation  Law,  which  denies 
to  a  foreign  corporation,  not  having  its  certificate  of  regularit}', 
the  right  to  sue  here. 

If,  then,  these  insurance  contracts  were  validly  made  and 
enforceable  in  the  foreign  state,  is  there  any  force  in  the  objec- 
tion that  the  case  is  not  one  ^'for  the  exercise  of  judicial  com- 
ity ? "  I  think  not.  If  any  policy  of  the  state  would  be  con- 
travened by  admitting  the  receiver  to  sue  in  our  courts  upon 
these  contracts,  the  rule  of  comity  could  not  be  applied.  But 
how  can  it  be  said  that  they  are  repugnant  to  any  public  [K)licy  I 
The  most  that  can  be  argued  is  tiiat  the  defendant  had  con- 
tracted for  insurance  with  a  foreign  insurer,  which  had  not 
qualified  itself  for  tmnsacting  such  a  business  in  this  state. 
But  that  objection  is  without  good  ground,  when,  as  we  have 
seon,  the  insurer  was  not  in  this  state  for  the  business  of  insur- 
ance and  was  not  shown  to  be  procuring  it  by  means  of  solici- 
tation, direct,  or  indirect.  The  objection  is  unavailable,  unless 
it  can  be  made  to  appear  that  in  permitting  the  enforcement 
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of  the  appellant's  agreement,  some  public  policy  will  be  con-f 
tmvened,  or  that  the  rights  of  onr  citizens  will  be  interfered 
with.  Subject  to  these  qualifications,  the  right  of  the  plaintiff, 
as  a  foreign  receiver,  to  maintain  this  action  in  this  state,  upon 
the  principle  of  comity,  is  one  which  has  long  been  recognized. 
{Dayton  v.  Borstj  31  N.  Y.  435 ;  I^ywry  v.  Ininan^  46 
ib.  119;  Ilowarth  v.  Angle^  supra;  Hammond  v.  ITnoXy 
supra.)  The  statement  in  Ilowarth  v.  Angle^  {supra\ 
can  bo  repeated  here,  appropriately :  "  the  plaintiff  does 
not  come  here  seekins:  to  reinoYc  assets  from  this  state  to 
the  possible  prejudice  of  domestic  creditors,  but  asks  that 
lie  be  permitted  to  enforce  against  our  own  citizens  the 
performance  of  contracts  into  which  they  have  entered 
in  another  jurisdiction."  This  case  disci's,  in  an  important 
featnre,  from  those  cases,  where  a  foreign  receiver  is  suing  to 
enforce,  not  a  common-law  liability,  but  one  which  is  peculiar 
to  the  foreign  state,  because  founded  upon  some  local  statute. 
What  is  sought  to  be  enforced  by  this  action  is  an  agreement '  • 
of  the  appellant.  It  had  assented  to  a  prospective  liability 
for  an  assessment,  when  entering  into  tlie  contract  with  the 
association,  and  the  promise  to  pay  it  spmng  therefrom.  Its  > 
agreement  was  that  "  if  the  fixed  premium  rate  cliarged  by 
said  association  sliall  be  insufficient  to  pay  losses,  the  directors 
may  charge  t^pro  7*ata  additional  sum,  to  make  up  said  defi- 
ciency, but  in  no  event  shall  the  totdl  amount  of  premium  and 
liability  exceed  five  per  centum  of  the  gross  traffic  receipts  of 
the  assured."  The  assessment,  as  fixed  by  the  court,  did  not 
violate  this  agreement  and  it  having  been  competently  made, 
a  liability  to  the  receiver  therefor  followed  legally  ;  which 
was,  as  well,  enforceable  under  onr  laws,  as  under  those  of  the 
state,  where  the  contract  was  made.  In  Mabo?i  v.  Ongley^ 
(156  N.  Y.  196),  a  case  where  the  right  of  a  foreign  receiver 
to  maintain  an  action  for  the  appointment  here  of  an  ancillary 
receiver  was  denied,  the  opinion  was  careful  to  point  out  that, 
subject  to  the  right  of  domestic  creditors,  he  could  reduce  to 
possession  all  the  property  of  the  corporation  and  that  the 
courts,  upon  the  principle  of  comity,  were  as  open  to  him  as  to 
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a  domestic  receiver.  "  Every  remedy,"  it  was  aaid  by  Judge 
Vann,  '^  to  gather  in  tlie  assets  is  afforded,  unless  it  wonld 
interfere  with  the  policy  of  the  state,  or  impair  the  rights  of 
its  own  citizens."  (p.  201.)  In  Stoddard  v.  Lumy  (159  N.  Y. 
265),  it  was  said  that  "  the  receivers  and  assignees  of  indi- 
viduals and  corporations  domiciled  in  another  state  are  per- 
mittcd  under  interstate  comity  to  enforce  the  contracts  of 
such  individuals  and  corporations  in  the  state  of  the  debtor's 
residence."     (p.  275.) 

I  think  that  the  plaintiff  could  maintain  the  action  here  to 
recover  the  unpaid  balance  of  the  premium  due  and  the 
assessments  made  and,  therefore,  that  the  judgment,  appealed 
from,  should  be  affirmed. 

Edward  T.  Bartlett,  Vann,  Willard  Bartlett,  His- 
oocK  and  Chase,  JJ.,  concur ;  Cullen,  Ch.  J.,  absent. 

Judgment  affirmed,  with  costs. 


Robert  H.  M.  Potter,  Respondent,  v.  Grant  H.  Browne, 

Appellant. 

Witnesses  —  when  unfriendly  witness  may  be  cross-examined  for 
the  purpose  of  showing  that  he  is  biased  or  hostile  to  party 
against  whom  he  is  called  to  testify  —  when  other  witnesses 
may  not  be  examined  upon  collateral  issues  brought  out  upon 
such  cross-examination. 

Unless  a  witness  unqualifiedly  admits  tliat  he  is  actuated  by  motives  of 
hostility  against  a  party,  cross-examination  for  the  purpose  of  showing 
tliut  he  is  biased  against,  or  hostile  to  the  party  against  whom  be  is 
called  to  testify,  is  permissible.  When  tlie  witness  denies  bias  or  hos- 
tility nbsohitely,  or  admits  it  with  qualiticHtions,  tlie  party  cross- 
examining  may  properly  supplement  such  denial  or  qualified  admission 
by  giving  testimony  tending  to  show  affirmative  acts  or  declarations  of 
hostility.  But  he  cannot  draw  from  another  witness  his  own  declara- 
tions and  mental  processes  tending  to  disgrace  or  discredit  the  unfriendly 
witness. 

Although  a  witness  may  be  discredited  or  disgraced  by  his  own  admis- 
sions upon  cross-examination,  if  the  effort  to  obtain  such  admission 
fails,  that  collateral  issue  cannot  be  pursued  by  the  examination  of 
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olher  witnesses,  since  tbe  cross- exaniitiiug  counsel  is  bound  by  tlie 
answers  elicited  on  such  examination. 
Putter  V.  Browne,  125  App.  Div.  640,  reversed. 

(Argued  January  6,  1910;  decided  January  18,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  April 
30,  1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  orderdenj^inga  motion  for  a  new  trial. 

Jhe  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  C.  Lay  and  Frederick  W.  Garvin  for  appellant. 
The  court  erred  in  admitting  testimony  of  the  defendant 
over  the  plaintiff's  ohjection  and  exception  upon  the  collateral 
matters  of  Claxton's  misappropriation  of  money,  the  cruel 
beating  of  an  apprentice  and  the  reasons  why  Claxton  was 
discharged.  (Greenl.  on  Ev.  [IGth  ed.]  450,  461b;  Neio- 
cofnb  v.  Griswold^  24  N.  Y.  298 ;  Lawrence  v.  Barker^  5 
Wend.  301 ;  Howard  v.  City  Fire  Ins,  Co.^  4  Den.  502 ; 
Stokes  V.  People,  53  N.  Y.  164 ;  Peoph  v.  De  Garmo,  179 
N.  Y.  130 ;  Newton  v.  Harris,  6  N.  Y.  345 ;  Schultz  v.  T, 
A.  /?.  R.  Co.,  89  N.  Y.  242;  Gumby  v.  M,  S.  R.  Co,,  65 
App.  Div.  39.)  The  defendant  did  not  have  a  fair  trial  by 
reason  of  the  conduct  of  plaintiff's  counsel  in  presenting 
Henry  Meringer  as  a  witness  to  prove  that  he  was  beaten 
with  a  chain,  when  counsel  knew  that  such  evidence  was 
incompetent  and  inadmissible  and  calculated  to  discredit  his 
testimony  and  prejudice  the  jury  against  the  witness.  {Cos- 
selnwn  v.  Dunfee,  172  N.  Y.  507 ;  Connolly  v.  B,  H  R.  R. 
Co.,  179  N.  Y.  7;  PeopU  v.  Bavey,  179  N.  Y.  345;  J/an/- 
gold  V.  B.  R.  T.  Co.,  81  App.  Div.  381 ;  Strickland  v.  N. 
Y.  a  i&  IL  R.  R.  R.  Co.,  88  App.  Div.  3G7.) 

Jaines  W,  Osborne  and  Gilbert  D.  Lamb  for  respondent. 
The  contradictions  of  the  witness  Claxon  were  properly 
allowed  in  order  to  show  his  hostility  toward  the  plaintiff. 
{Schultz  y.T.A.  R.  R.  Co.^  89  N.  Y.  242;  Newton  v.  //ar- 
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risy  6  N.  T.  345 ;  Gurrihy  v.  M.  S.  By.  Co.^  65  App,  Div. 
41 ;  McGuire  v.  Hughes^  126  App.  Div.  637;  Neumeyer  v. 
IIooke,%  131  App.  Div.  592 ;  People  v.  Brooks,  131  N.  Y. 
321 ;  Lamh  v.  Lamhy  146  N.  Y.  327  ;  Brink  v.  Stratum,  176 
N.  Y.  150  ;  Oumseyv.  Bhodes,  138  N.  Y.  461.)  The  ques- 
tion of  plaintifiPs  counsel  to  the  witness  Meringer,  asking  if  he 
liad  been  beaten  by  Claxon,  presents  no  question  for  review 
in  this  court  {Bimon  v.  B.  B.  Co.,  173  N.  Y.  356 ;  Cosset- 
mon  V.  Dunfee,  172  N.  Y.  507;  ManigoldY.  B.  B.  T.  Co,, 
81  App.  Div,  381.) 

WsRKBB,  J.  This  action  was  brought  to  recover  the  unpaid 
balance  of  the  purchase  price  of  a  number  of  mares  and  a 
stallion  which  the  plaintiff  sold  to  the  defendant.  The  latter 
interposed  the  defense  of  false  representations  and  breach  of 
warranty.  The  issues  framed  by  the  pleadings  were  sharply 
contested  at  the  trial  which  resulted  in  a  verdict  for  the  plain- 
tiff. From  the  judgment  entered  upon  the  verdict,  and 
from  the  order  denying  a  motion  for  a  new  trial,  the  defend- 
ant appealed  to  the  Appellate  Division  where  there  was  a 
unanimous  affirmance,  from  which  the  defendant  now  appeals 
to  this  court.  His  counsel,  recognizing  the  limitations  of  the 
jurisdiction  of  this  court  under  these  circumstances,  relies 
solely  upon  a  series  of  exceptions  to  rulings  made  by  the  trial 
court  in  admitting  incompetent  evidence  at  the  instance  of 
the  plaintiff.  We  think  these  exceptions  were  well  taken 
and  that  the  errors  of  the  trial  court  upon  which  they  are 
based  were  so  substantial  in  their  probable  influence  upon  the 
result  as  to  require  a  reversal  of  the  judgment.  This  can  be 
demonstrated  by  the  statement  of  a  few  additional  facts  in 
connection  with  the  rule  of  evidence  which  was  clearly  vio- 
lated in  the  admission  of  the  incompetent  testimony  to  which 
reference  has  been  made. 

The  defendant,  in  seeking  to  establish  the  defenses  set  up  in 
his  answer,  called  as  a  witness  one  Claxon,  a  horse  trainer, 
who  had  formerly  been  employed  by  the  plaintiff,  but  had 
left  him  to  enter.the  service  of  the  defendant.      This  witness 
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gave  testimony  which  bore  bo  dii-ectly  and  cogently  upon  the 
main  issue  of  fact  as  to  suggest  to  the  counsel  for  the  plaintiff 
the  propriety,  and  perhaps  the  necessity,  of  showing  that  the 
witness  was  biased  or  inflnenced  by  a  spirit  of  hostility 
toward  the  plaintiff.  To  that  end  counsel  for  the  plaintiff 
subjected  the  witness  to  a  searching  and  exhaustive  cross- 
examination  in  the  course  of  which  the  witness  reluctantly 
admitted  that,  instead  of  voluntarily  leaving  the  employment 
of  the  plaintiff,  he  had  been  discharged.  Counsel  sought  to 
extract  from  him  the  admission  that  he  had  been  discharged 
because  he  had  been  accused  by  the  plaintiff  of  misappro- 
priating money  belonging  to  the  latter,  and  for  cruelly  beat- 
ing a  boy  who  was  an  apprentice  or  undei*stndy  also  employed 
by  the  plaintiff.  This  effort  was  only  partially  successful,  for 
the  defendant,  while  admitting  that  he  had  been  accused  of 
beating  the  boy,  denied  that  he  was  charged  with  using  a 
chain,  and  asserted  that  the  plaintiff  taxed  him  with  having 
used  a  rope,  which  he  denied,  but  admitted  the  beating.  He 
denied  absolutely  the  counsel's  imputation  that  he  had  been 
charged  by  the  plaintiff  with  misappropriating  money,  but 
admitted  writing  a  letter  to  the  plaintiff's  wife,  in  which  he 
expressed  his  resentment  at  the  plaintiff's  attitude  towards 
him.  He  also  admitted  a  conversation  with  the  clerk  of  a 
New  York  hotel,  in  which  that  letter  was  referred  to.  This 
line  of  cross-examination  culminated  in  an  admission  by  the 
witness  that  he  had  entertained  bitter  feelings  towards  the  plain- 
tiff, although  he  tried  to  make  it  appear  that  no  such  feeling 
actuated  him  in  testifying  as  a  witness  for  the  defendant. 

This  cross-examination  was  clearly  permissible  under  the 
rule  which  permits  a  party  against  whom  testimony  is  given 
to  show  that  the  witness  giving  it  is  actuated  by  motives  of 
hostility.  The  reason  of  the  rule  necessarily  implies  that 
when  the  witness  unqualifiedly  admits  his  hostility  there  is 
neither  necessity  nor  propriety  in  further  pursuing  the  inquiry. 
But  when  he  denies  it  absolutely,  or,  as  in  the  case  at  bar, 
admits  it  with  qualifications,  the  party  invoking  the  rule  may 
properly  supplement  the  denial  or  qualified  admission  by  giv- 
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ing  testimony  tending  to  show  affirmative  acts  or  declarations 
of  hostility.  This  is  what  the  plaintiff's  counsel  undertook  to 
do  when  he  recalled  his  client  in  rebuttal.  Had  he  kept 
within  the  clearly-defined  l>oundaries  of  the  rule  no  just 
criticism  could  be  made  of  his  effort.  Instead  of  calling  for 
the  acts  and  declarations  of  the  hostile  witness,  however,  he 
propounded  a  series  of  questions  which  drew  from  the  plain- 
tiff his  own  declarations  and  mental  operations,  and  not  those 
of  the  hostile  witness.  The  plaintiff  gave  his  version  of 
what  he  said  in  discharging  the  witness,  but  made  no  refer- 
ence to  anything  said  by  the  witness.  This  phase  of  the 
case  is  forcibly  illustrated  by  a  short  excerpt  from  the  rec- 
ord. After  the  plaintiff  had  testified  to  the  fact  that  when  he 
discharged  Claxon  he  had  charged  the  latter  with  misappropri- 
ating money  and  with  beating  the  apprentice  boy,  he  was  asked 
by  counsel  to  state  the  whole  of  the  conversation.  The  renewed 
objection  of  defendant's  counsel  elicited  from  the  court  the 
suggestive  interrogatory,  "  Do  you  want  to  limit  that  inquiry  to 
the  fact  of  the  discharge  and  tiie  reason  of  it  ? "  to  which  plain- 
tiff's counsel  replied,  "  Not  one  word  beyond  that."  There- 
upon the  court  overruled  the  objection  of  defendant's  coun- 
sel, and  plaintiff's  counsel  then  pursued  the  inquiry  as  fol- 
lows: "The  court  will  allow  you  to  give  the  conversation 
with  Claxon  on  the  subject  of  his  discharge,  and  the  reasons 
for  it  and  nothing  else."  A  further  objection  from  defend- 
ant's counsel,  followed  by  an  adverse  ruling  of  the  court,  then 
led  the  plaintiff's  counsel  to  admonish  his  client,  "  You  are  to 
confine  your  remarks  absolutely  to  your  reasons  for  discharging 
Claxon ;  that  is  all."  What  followed  need  not  be  discussed 
in  detail.  It  is  enough  to  say  that  the  examination  was  con- 
fined strictly  to  the  declarations  and  mental  processes  of  the 
plaintiff  at  the  time  he  discharged  Claxon,  and  disclosed  not  a 
single  act  or  declaration  of  Claxon. 

The  bare  statement  of  this  procedure  discloses  that  the 
plaintiff,  under  the  guise  of  showing  that  Claxon  was  hostile 
to  him,  was  in  fact  permitted  to  testify  to  his  own  acts  and 
declarations  tending  to  disgrace  or  discredit  Claxon.     Under 
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cover  of  one  simple  rule  of  evidence,  plaintiffs  coansel  was 
permitted  to  violate  another  rule  equally  simple.  The  well- 
settled  rule  invoked  by  counsel  for  the  plaintiff  is  that  which 
permits  a  party  to  show  the  hostility  of  a  witness  toward  him. 
This  may  be  done  by  proving  the  hostile  acts  or  declarations 
of  the  witness,  either  out  of  his  own  mouth  or  from  the  lips 
of  others.  (1  Greenleaf  on  Ev.  [16th  ed.]  sec.  450 ;  Jfew- 
ton  v.  Harris^  6  N.  Y.  345 ;  Sckultz  v.  Third  Ave.  H.  B, 
Co,,  89  N.  Y.  242 ;  PeopU  v.  Brooks,  131  N.  Y.  321 ;  Gam- 
%ey  V.  Bhodss,  138  N.  Y.  461 ;  Lamh  v.  Lamh,  146  N.  Y. 
317 ;  Brink  v.  Stratton,  176  N.  Y.  150.)  Equally  well  settled 
is  the  rule,  violated  by  counsel,  that  although  a  witness  may 
be  discredited  or  disgraced  by  his  own  admissions  upon  cross- 
examination,  that  collateral  issue  cannot  be  pursued  to  the 
extent  of  accomplishing  the  same  result  through  the  acts  and 
declarations  of  others.  The  reason  of  the  rule  is  obvious. 
Since  the  credibility  of  a  witness  is  a  purely  collateral  issue, 
the  cross-examining  counsel  is  bound  by  the  answers  elicited 
by  the  questions  pertinent  to  the  subject.  This  rule  is  ren- 
dered necessary  to  the  orderly  and  expeditious  administration 
of  justice.  Without  it  collateral  issues  might  be  multiplied 
ad  injiniturn.  But  it  is  also  necessary  because  it  would  be 
repugnant  to  the  plainest  principles  of  justice  to  permit  a  wit- 
ness to  be  discredited  by  another  who  testifies  merely  to 
declarations  of  his  own  thoughts  and  acts.  A  witness  may 
upon  cross-examination  be  compelled  to  disclose  any  vicious 
or  criminal  act  of  his  life,  unless  he  asserts  his  privilege. 
Such  testimony  bears  simply  upon  his  credibility.  If  the 
effort  to  obtain  such  admissions  fails,  however,  it  cannot  be 
supplemented  by  the  declarations  of  other  witnesses.  {Stokes 
V.  People,  53  N.  Y.  164 ;  People  v.  OreenwaU,  108  K  Y.  296 ; 
People  V.  Webster,  139  N.  Y.  73,  84 ;  People  v.  De  Oarmo, 
179  N.  Y.  130.) 

It  is  suggested  by  counsel  for  the  plaintiff  that  even  if  the 
evidence  thus  introduced  by  him  was  incompetent  it  was  harm- 
less. If  that  were  plainly  shown  by  the  record  the  error 
might  be  overlooked.    The  indications  and  probabilities  are, 
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however,  all  to  the  eontrarj.  The  main  issue  in  the  contro- 
versj,  wliich  was  doselj  contested,  depended  in  large  part 
niK>n  the  testimony  of  Claxon.  If  the  jury  had  believed  him 
they  would  probably  have  fonnd  a  verdict  for  the  defendant 
The  verdict  for  the  plaintiff  necessarily  implies  a  lack  of  con- 
fidence in  the  credibility  of  this  important  witness.  We  can- 
not say  that  the  method  by  which  his  credibility  was  attacked 
was  not  the  most  persuasive  factor  in  the  case.  The  error 
which  we  have  discnssed  was  followed  by  an  unsuccessful 
attempt  to  commit  another  which  must  have  had  its  influence 
upon  the  jury.  The  effort  to  prove  by  the  boy  Meringer 
that  Claxon  had  in  fact  beaten  him  with  a  chain  was  so  palpa- 
bly unwarranted  that  nothing  but  an  adverse  ruling  from  the 
court  could  have  been  expected  by  counsel.  As  the  ruling 
which  excluded  this  evidence  was  clearly  right,  the  incident  is 
of  no  importance,  except  to  indicate  that  the  incompetent  evi- 
dence which  was  admitted  lost  none  of  its  possible  influence 
through  this  supplemental  appeal  to  sheer  prejudice. 

The  judgment  should  he  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Cdllen,  Ch.  J.,  Vann,  Willakd  Baktlktt,  Hisoocx  and 
Chase,  JJ.,  concur ;  Edward  T.  Babtlett,  J.,  absent 

Judgment  reversed,  etc 


Kew   York  Univbrsitt,  Hespondent,  v.  Amebioan  Book 

Company,  Appellant. 

New  York  (city  of) —lien  of  city  for  unpaid  charges  for  water  sup- 
plied through  a  meter— subrogation  — owner  of  building  who 
has  paid  such  charge  against  a  tenant  may  be  subrogated  to  the 
lien  therefor. 

The  city  of  New  York  has  a  lien  upon  property  for  any  unpaid  charge 
for  water  which  is  used  thereon  in  cases  where  water  is  measured  through 
a  meter,  and  where  such  charge  is  paid  hy  the  owner  of  a  building  he 
is  subrogated  to  the  rights  of  the  city  as  against  a  tenant  who  has  failed 
to  make  the  payment,  and  may  recover  from  him  the  amount  so  paid. 

Ifew  Tark  Univernty  v  American  Book  Co.,  182  App.  Div.  732,  affirmed. 

(Argued  January  8,  1910;  decided  January  18,  1010.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  4,  1909,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the 
couiplaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

FranJdin  Pierce  for  appellant.  The  tenant  consumer  in 
such  a  case  as  this  is  exempted  from  obligation  to  pay  water 
rents.  (2  Lewis  Sutherland  on  Stat.  Const.  §  403,  note  98  ;  Id. 
474,  note  78 ;  26  Am.  &  Eng,  Ency  of  Law,  713 ;  Peoj>le  ex 
rd.  Outwater  v.  Greeny  56  N.  Y.  466 ;  Hakes  v.  Pechy  30 
How.  Pr.  104 ;  Pulitzer  v.  City  of  N.  T.,  48  App.  Div.  7 ; 
Ilalsey  v.  J,  D.  Co,^  114  App.  Div.  423 ;  Douglass  v. 
County  of  Pike^  101  U.  S.  677;  MacDonald  v.  Hovey^  110 
XJ.  S.  619 ;  United  States  v.  Gihnore,  8  Wall.  330 ;  Graves 
V.  Tqfield,  L.  R.  [14  Ch.  Div.]  563 ;  Y.  Ins.  Co.  v.  Clayton, 
L.  R.  [8  Q.  B.  D.]  421 ;  Jay  v.  Johnstone,  L.  R.  [1  Q.  B.  D. 
1892]  25 ;  Attorney-General  v.  Clarkson,  L.  R.  [1  Q.  B.  D. 
1900]  156.)  On  principle  and  reason  and  the  circumstances 
surrounding  tlie  making  of  this  lease,  4t  is  clear  beyond  per- 
adventure  that  the  plaintiff  did  not  at  that  time  expect 
that  the  defendant  would  pay  these  water  rents  and 
that  the  defendant  did  not  intend  to  pay  them.  Both 
parties  understood  the  lease  as  putting  the  burden  of 
payment  of  the  water  rents  upon  the  plaintiff.  ( Wood- 
ruff v.  0.  S.  Co.,  177  N.  Y..  16 ;  Simmonds  v.  Am.  L. 
of  IL,  178  N.  Y.  263  ;  Cargill  v.  Bower,  1  Mich.  369 ;  Gist 
V.  Drakely,  2  Gill  [Md.],  331 ;  Clayton  v.  Sfnith,  1  Col.  95 ; 
Butler  V.  Livingston,  15  Ga.  565;  Srnythe  v.  Moiiroe,  9t^ 
N.  Y.  354 ;  People  ex  rel.  v.  N.  Y.  Univ.  v.  Wells,  94  App. 
Div.  271.)  Water  rents  are  taxes  whenever  the  water  rents 
are  made  a  lien  upon  the  real  estate,  and  the  landlord's  prop- 
erty can  be  sold  for  the  payment  of  those  arrearages  of  water 
rents  in  the  same  manner  as  for  other  taxes.  {Fire  Ins.  Co. 
V,  Vil.  of  Keeseville,  148  N.  Y.  57 ;  Garner  v.  Hannah,  6 
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Duer,  262 ;  Battennan  v.  City  of  New  Yorhy  65  App.  Div. 
676;  Daisey  v.  Skimier^  11  N.  Y.  Supp.  821;  Remsen  v. 
WheeUr,  105  N.  Y.  573 ;  Mailer  of  Trustees  of  Union  Col- 
lege, 129  N.  Y.  308 ;  Matter  of  Flower,  7  N.  Y.  Supp.  866 ; 
Krumenaker  v.  Dougherty,  74  App.  Div.  452 ;  Altoona  v. 
Sliellenherger,  6  Penn.  Dist.  544;  Howe  v.  Orange,  62  Atl. 
Kep.  777 ;  G.  L.  Ins,  Co.  v.  Philadelphia,  88  Penn.  St.  375  j 
Atlanta  v.  Burton,  90  Ga.  486.)  The  landlord  here  is  per- 
sonally liable  for  the  water  rents.  (Jones  on  Landl.  &  Ten- 
ant, §  414 ;  Lelghton  v.  Richer,  173  Mass.  564 ;  Sheldon  v. 
Hamilton,  22  R.  I.  230.)  In  order  to  make  the  appellant  lia- 
ble here  on  any  such  theory  as  is  set  forth  in  the  complaint, 
there  must  be  a  liability  of  the  appellant  to  the  city  resting  in 
contract  and  a  compulsion  of  law  upon  the  part  of  the  respond- 
ent growing  out  of  the  breach  of  that  liability  and  not  in  any 
way  out  of  the  respondent's  independent  obligation  to  make 
the  payment  sued  for.  If  the  respondent  was  under  any  obli- 
gation whatever  by  contract,  implied  or  otherwise,  to  pay  the 
city  for  that  water  it  cannot  maintain  this  action,  inasmuch  as 
it  omitted  the  clause  requiring  the  tenant  to  pay  the  rents  from 
the  lease.  {Moffat  v.  Henderson,  18  J.  &  S.  217 ;  Provident 
Inst.  V.  Mayor,  etc.,  ll3  U.  S.  506;  City  of  East  Grand 
Forks  v.  Tuck,  6  L.  R.  A;  198 ;  Riker  v.  Lancaster,  7  Penn. 
149 ;  Hartman  v.  JJ.  S,,  40  Ct.  of  CI.  Rep.  133 ;  Wilming- 
ton V.  Bryan,  141  N.  C.  667;  Hawkins  v.  TJ.  S.,  96  IJ.  S. 
689  ;  Cornel,  Bank  v.  Pfeiffer,  22  Hun,  327 ;  Touissant  v. 
Martinnant,  2  T.  R.  100 ;  Exall  v.  Part/ridge,  8  T.  R.  308 ; 
Curtiss  V.  Parks,  55  Cal.  10^.) 

George  A.  Strong  and  William,  S.  Opdykeior  respondent. 
The  defendant  and  not  the  plaintiff  should  pay  these  water 
rates.  {SilkmanY.  Water  Comrs.,  152  N.  Y.  327;  Boreelv. 
Lawton,  90  N.  Y.  293.) 

Per  Curiam,  Plaintiff  is  the  owner  of  a  large  building  in 
the  city  of  New  York  which  it  leased  to  the  defendant  for  a 
term  of  years.     The  lease  contained  no  provision  with  refer- 
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eiice  to  the  payment  of  taxes  that  might  be  imposed  upon  the 
property  and,  therefore,  tlie  burden  of  their  payment  remained 
on  the  landlord.  The  defendant  during  its  occupancy  of  the 
premises  used  large  quantities  of  water  which  was  furnished 
to  it  by  the  city  and  measured  through  a  meter.  The  defend- 
ant failed  to  pay  for  the  water  consumed  by  it,  whereupon  the 
plaintiff  paid  the  city's  claim  and  has  brought  this  action  to 
recover  the  amount  paid. 

The  city  of  New  York  under  the  charter  (§  473)  is  author- 
ized to  adopt  either  of  two  distinct  methods  of  compensating 
or  reimbursing  itself  for  furnishing  water  to  its  inhabitants. 
The  iii-st  is  by  the  exercise  of  the  power  of  taxation ;  the 
second,  by  sale.  By  the  section  cited  the  board  of  aldermen 
is  authorized  to  establish  a  uniform  scale  of  rates  and  charges 
for  supplying  water  to  different  classes  of  buildings  in  the 
city  with  reference  to  their  dimensions,  value,  exposure, 
use,  etc.  The  rates  so  imposed  must  be  paid  regardless 
of  the  quantity  of  water  used,  or  whether  any  water  is 
used.  Such  a  rate  is  a  tax  {Hemsen  v.  Wheeler^  105  N.  Y. 
673 ;  Matter  of  Trustees  of  Unioti  College,  129  id.  308), 
and  the  obligation  to  pay  it  is  created  by  the  exercise  of 
the  taxing  power  of  the  local  authorities.  By  the  same  sec- 
tion it  is  also  provided  that  no  charge  shall  be  made  against 
any  building  in  which  a  water  meter  shall  have  been  placed 
as  provided  by  the  charter.  By  section  475  the  commissioner 
of  water  supply  is  authorized  to  place  meters  in  certain  classes 
of  buildings  and  the  charge  made  depends  solely  upon  the 
quantity  of  water  used.  In  this  class  of  cases  there  is  merely 
a  voluntary  purchase  by  the  consumer  from  the  city  of  such 
quantity  of  water  as  he  chooses  to  buy  (Silhnan  v.  Bd,  of 
Water  Commissioners,  152  N.  Y.  327),  and  the  obligation  to 
pay  therefor  must  primarily  rest  upon  him  who  buys  and  con- 
sumes the  article.  As  the  sale  by  the  city  is  necessarily  on 
credit,  as  security  for  the  payment  of  the  debt  a  lien  is 
imposed  on  the  property  itself  for  any  unpaid  charge.  The 
plaintiff's  property  being  thus  pledged  for  the  security  of  the 
defendant's  debt,  the  plaintiff  occupied  the  position  of  a  surety. 
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and  on  payment  of  the  city's  claim  was  subrogated  to  its 
rights  against  the  defendant. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  question  certified  answered  in  the  affirmative. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Vann,  Werner, 
Willard  Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 

Order  affirmed. 


John  Will,  Appellant,  v,  Charles  P.  Barnwell, 

Respondent. 

Appeal  —  appeal  from  final  judgment,  entered  after  reversal  by 
Appellate  Division  of  interlocutory  judgment,  cannot  be  taken 
directly  to  Ck>urt  of  Appeals. 

There  is  do  authority  to  appeal  to  the  Court  of  Appeals  direct  from  a 
final  judgment  rendered  in  a  civil  action  in  a  court  of  original  jurisdic- 
tion, except  as  conferred  by  section  1386  of  the  Code  of  Civil  Proced- 
ure. That  section,  so  far  as  it  relates  to  such  appeals  after  affirmance  of 
an  interlocutory  judgment,  authorizes  appeals  only  from  final  judg- 
ments rendered  on  afflrmanee  of  an  interlocutory  judgment  and  reversals 
are  necessarily  exluded. 

Reported  below,  130  App.  Div.  906. 

(Submitted  January  8,  1910;  decided  January  18,  1910.) 

Motion  to  dismiss  an  appeal  from  a  final  judgment  entered 
October  15,  1909,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Conrt  in  the  fourth  judicial  department,  which 
reversed  an  interlocutory  judgment  of  Special  Term  overrul- 
ing a  demurrer  to  the  complaint  and  sustained  such  demurrer 
with  leave  to  the  plaintiff  to  plead  over  within  twenty  days 
upon  payment  of  costs. 

The  motion  was  made  upon  the  ground  that  an  appeal  from 
a  final  judgment  entered  without  direction  of  the  Appellate 
Division  should  be  first  taken  to  that  court  and  not  direct  to 
the  Court  of  Appeals. 

This  action  was  brought  to  recover  damages  for  the  alleged 
refusal  of  the  defendant  to  comply  witii  the  terms  of  a  judg- 
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ment  of  the  Supreme  Court  requiring  liim  to  specifically 
perform  a  contract  for  the  exchange  of  real  estate.  A  demur- 
rer to  the  complaint  was  overruled  at  Special  Term  with  leave 
to  the  defendant  to  plead  over  on  payment  of  costs,  and  an 
interlocutory  judgment  was  entered  accordingly  on  the  2l8t 
of  October,  1908.  The  defendant  appealed  and  the  Appel- 
late Division  reversed  with  leave  to  the  plaintiff  to  plead  over 
within  twenty  days  upon  payment  of  costs.  (130  App.  Div. 
906.)  The  plaintiff,  without  obtaining  leave  from  the  Appel- 
late Division,  appealed  to  the  Court  of  Appeals  from  the  order 
of  reversal  and  this  court  dismissed  the  appeal  on  the  4th  of 
May,  1909.    (195  K  Y.  561.) 

The  plaintiff  failed  to  plead  within  the  twenty  days  allowed 
by  the  Appellate  Division  and  moved  at  Special  Term  to 
compel  the  defendant  to  enter  a  final  judgment  dismissing 
the  complaint,  so  that  an  appeal  might  be  taken  therefrom  to 
the  Court  of  Appeals,  and  on  the  20th  of  September,  1909, 
the  motion  was  granted.  Final  judgment  was  entered  accord- 
ingly oti  the  15th  of  October,  1909,  and  on  the  first  of 
November  following,  the  plaintiff  appealed  to  this  court  with 
notice  of  intention  to  bring  up  for  review  the  order  of  the 
Appellate  Division.  The  defendant  now  moves  to  dismiss 
that  appeal. 

Daniel  V,  Murphy  for  motion. 

Gordon  F,  Mattliewa  opposed. 

Vann,  J.  This  motion  involves  the  interpretation  of  sec- 
tion 1336  of  the  Code  of  Civil  Procedure,  which  is  as  follows : 
"Where  final  judgment  is  rendered  in  the  court  below,  after 
the  affirmance,  upon  an  appeal  to  the  Appellate  Division  of 
the  Supreme  Court,  of  an  interlocutory  judgment ;  or  after  the 
refusal,  by  the  Appellate  Division,  bf  a  new  trial,  either  upon 
an  application,  made,  in  the  first  instance^  at  a  term  thereof,  or 
upon  an  appeal  from  an  order  of  the  Special  Term,  or  of  the 
judge  before  whom  the  issues,  or  questions  of  fact,  were  tried 
by  a  jury ;  the  party  aggrieved  inay  appeal  directly  from  the 
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tiiial  judgment  to  the  Court  of  Appeals,  notwithstanding  that 
it  was  rendered  at  a  Special  Term,  or  at  a  Trial  Term,  or  pur- 
suant to  the  directions,  contained  in  a  referee's  report.  Bat 
such  an  appeal  brings  up,  for  review,  only  the  determination  of 
tlie  Appellate  Division  of  the  Supreme  Court,  affirming  the 
interlocutory  judgment,  or  refusing  the  new  trial." 

This  section  has  been  unfortunate  in  its  practical  effect.  It 
was  intended  to  save  time  and  expense  by  allowing  an  appeal 
directly  to  the  Court  of  Appeals  from  a  final  judgment  ren- 
dered by  the  Special  Term  after  the  affirmance  by  the  Appel- 
late Division  of  an  interlocutory  judgment,  or  the  refusal  of 
a  new  trial  by  the  Appellate  Division,  without  the  useless  for- 
mality of  a  second  appeal  to  the  Appellate  Division  before  an 
appeal  could  be  taken  to  this  court.  Unfortunately,  the  legis- 
lature, for  some  reason  that  we  cannot  understand,  limited  the 
application  of  that  part  of  the  section  relating  to  interlocutory 
judgments  to  cases  of  aJftrrrui7iGe  by  the  Appellate  Division. 
Why  cases  of  reversal  should  not  also  have  been  included  we 
are  unable  to  say,  for  convenience  would  have  been  promoted 
and  time  and  money  saved  if  the  section  had  been  given  a 
general  application.  While  there  are  not  as  many  cases  of 
reversal  as  of  affirmance,  there  ai*e  enough  to  make  uniform- 
ity and  equal  right  of  appeal  desirable.  The  section  has 
proved  a  pitfall  to  the  bar,  for  it  has  been  quite  generally 
assumed  that  it  applies  to  all  final  judgments  rendered  after 
an  appeal  to  the  Appellate  Division  from  an  interlocutory 
judgment.  We  have  been  compelled  to  dismiss  many  ap|>eals 
taken  to  this  court  after  a  reversal  by  the  Appellate  Division, 
because  the  section  does  not  authorize  that  practice  and  we 
are  compelled  to  enforce  it  as  it  is  written.  The  section  has 
thus  resulted  in  much  injustice,  which  a  careful  reading 
thereof  should  have  prevented.  The  object  of  this  meino- 
randum  is  to  show  the  limited  application  of  the  section  and 
to  suggest  the  proppety  of  so  amending  it  as  to  make  the 
application  general. 

It  will  be  observed  that  the  section  provides  for  two  classes 
of  cases:    1.  Appeals  to   this  court  from   final  judgments 
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"  rendered  in  the  court  below,  after  the  affirmance  "  by  the 
Appellate  Division  of  an  interlocutory  judgment.  2.  Appeals 
from  final  judgments  rendered  in  the  court  below  after  the 
refusal  by  the  Appellate  Division  of  a  new  trial.  In  both 
classes  the  appeal  brings  up  for  review  only  the  determina- 
tion of  the  Appellate  Division  affirming  the  interlocutory 
judgment,  or  refusing  the  new  trial.    , 

We  now  have  to  do  with  the  first  class,  and,  as  we  have 
ah'eady  said,  that  includes  appeals  only  in  cases  of  affirmance 
by  the  Appellate  Division.  "Affirmance"  is  the  controlling 
word  in  the  forepart  of  the  section  relating  to  that  class. 
Reversals  are  necessarily  excluded  because  they  are  not 
included.  There  is  no  authority  to  appeal  to  this  court 
directly  from  a  final  judgment  rendered  in  the  court  of  orig- 
inal jurisdiction  except  as  conferred  by  this  section,  which  is 
limited  to  cases  of  affirmance,  when  an  interlocutory  judgment 
is  involved.  The  provisions  of  the  Constitution  governing 
the  jurisdiction  of  this  court  are  observed  by  the  further  limi- 
tatio!i  that  the  appeal  brings  up  for  review  only  the  determi- 
nation of  the  Appellate  Division.  While  the  appeal  is  from 
a  judgment  rendered  at  Special  Term,  that  is  merely  the  form 
or  method  of  reaching  this  court,  for  the  substance  is  the 
authority  to  review  the  determination  of  the  Appellate  Divi- 
sion, and  that  can  be  done  only  "  after  the  affirmance  "  by  that 
court  of  an  interlocutory  judgment  or  the  denial  of  a  motion 
for  a  new  trial.  There  is  no  right  to  appeal  in  a  case  of 
reversal,  because  the  statute  does  not  so  provide.  As  was 
said  by  the  chief  judge  in  a  recent  case :  "  Where  the  Appel- 
late Division  reverses  an  interlocutory  judgment  and  an  order 
at  Special  Term  is  subsequently  entered  thereon,  the  unsuc- 
cessful party  must  go  through  the  formality  of  another  appeal 
to  the  Appellate  Division,  though  in  case  of  an  affirmance  he 
can  appeal  directly  to  this  court  from  the  judgment  of  the 
Special  Tenn."  {McNamara  v.  Goldah,  194  N.  Y.  315, 
319.) 

In  the  case  now  before  us  the  Appellate  Division  reversed 
the  interlocutory  judgment,  tmd  hence  the  plaintiff  had  no 
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right  to  appeal  to  this  court.  {Leonard  v.  Bamum,  167 
N.  Y,  595 ;  S.  O.,  168  N.  Y.  41 ;  Abbey  v.  Wheeler,  170  N.  Y. 
122 ;  IloUister  v.  Simonsm,  170  N.  Y.  357.) 

The  appeal  should  be  dismissed,  with  costs  and  ten  dollars 
costs  of  motion. 

CuLLEN,  Ch.  J.,  Edwaird  T.  Bartlett,  Werner,  Willard 
Baktlett,  Hisoock  and  Chase,  JJ.,  concur. 

Appeal  dismissed. 


Emma  J.  Girling,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Appeal  —  appeal  xaay  be  taken  directly  to  the  Ck>urt  of  Appeals 
from  final  judgment  entered  after  reversal  by  Appellate  Division 
of  order  granting  a  new  trial. 

Under  the  provision  of  section  1386  of  the  Code  of  Civil  Procedure, 
which  autliorizes  an  appetil  from  a  final  judgment  rendered  by  the  trial 
court  directly  to  the  Court  of  Appeals,  in  case  a  new  trial  has  been 
refused  by  the  Appellate  Division,  such  an  appeal  lies  when  that  court 
reverses  an  order  of  the  trial  court  granting  a  new  trial.  The  reversal 
of  such  an  order  is  a  refusal  of  a  new  trial  within  the  meaning  of  the 
section. 

Reported  below,  134  App.  Div.  927. 

(Submitted  January  8,  1910;  decided  January  18,  1010.) 

Mo'noN  to  dismiss  an  appeal  from  a  judgment  entered  Octo- 
ber 1 1,  1909,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  which 
reversed  an  order  of  the  trial  court  setting  aside  a  verdict  in 
favor  of  plaintiff  and  reinstated  said  verdict. 

The  motion  was  made  upon  the  ground  that  the  appeal 
should  not  have  been  taken  direct  to  the  Court  of  Appeals. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  owing  to  the  negligence  of  the 
defendant  in  failing  to  keep  a  certain  sidewalk  in  the  borough 
of  Brooklyn  free  from  snow  and  ice.  The  trial  resulted  in  a 
verdict  for  the  plaintiff  and  thereupon  the  defendant  moved 
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"  to  set  the  verdict  aside  and  for  a  new  trial,  upon  the  excep- 
tions and  becanso  the  verdict  was  for  excessive  damages  and 
otherwise  contrary  to  the  evidence  and  the  law."  The  motion 
was  granted  "  on  the  exceptions  and  because  the  verdict  was 
contrary  to  law  "  and  an  order  was  entered  accordingly,  no 
judgment  having  been  entered  up  to  that  time.  The  defend- 
ant appealed  to  the  Appellate  Division,  which  reversed  said 
order  and  reinstated  the  verdict.  Judgment  was  thereupon 
entered  on  tiie  verdict,  the  defendant  appealed  therefrom  to 
this  court,  and  the  plaintiff  now  moves  to  dismiss  the  appeal. 

Frederick  S.  Martyn  for  motion. 

FratKiis  K,  PendLetoUy  Corporation  Counsel  {James  D. 
Bell  and  Samuel  K,  Probasco  of  counsel),  oppose^. 

Vann,  J.  This  motion  involves  an  appeal  brought  under 
section  1336  of  the  Code  of  Civil  Procedure,  which  we  have 
considered  as  to  one  of  its  phases  in  a  decision  tiled  here- 
with. (  Will  V.  Barnwell,  197  N.  Y.  298.)  In  that  case  we 
had  before  us  an  appeal  of  the  first  class,  provided  for  in  that 
part  of  the  section  relating  to  interlocutory  judgments.  We 
now  have  before  us  an  appeal  of  the  second  class,  or  one 
taken  from  a  judgment  rendered  by  the  court  at  nisi  prius 
directly  to  the  Court  of  Appeals  "  after  the  refusal,  by  the 
Appellate  Division,  of  a  new  trial,  either  upon  an  application, 
made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judge 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury." 

The  learned  counsel  for  the  plaintiff  contends  that  the 
appeal  is  unauthorized  because  the  Appellate  Division  did  not 
refuse  a  new  trial,  but  simply  revei*sed  an  order  of  the  Trial 
Term  which  granted  a  new  trial.  In  taking  this  position  he 
relies  upon  form  rather  than  substance,  for  the  effect  of  the 
determination  of  the  Appellate  Division  is  that  a  new  trial 
was  refused.  The  object  of  the  section,  so  far  as  it  relates  to 
the  subject  now  in  hand,  is  to  authorize  an  appeal  from  a 
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final  judguient  rendered  by  the  court  of  original  jurisdiction, 
after  the  refusal  directly  or  indirectly  by  the  Appellate 
Division  of  a  new  trial,  without  appealing,  for  the  second 
time  and  upon  the  same  question,  to  the  Appellate  Division 
and  from  the  final  judgment  there  rendered  to  the  Court  of 
Appeals.  We  think  the  appeal  was- authorized  because  it  is 
within  the  spirit  of  the  section.  A  new  trial  was  in  effect 
refused  by  the  Appellate  Division  when  it  reversed  an  order 
which  had  granted  a  new  trial.  It  decided  that  a  new  trial 
should  not  be  had,  and  this  was  a  refusal  of  a  new  trial  within 
the  meaning  of  the  section,  and  we  have  so  held.  {South 
Bay  Comjyaiiy  v.  Ilowey^  190  JS".  Y.  240,  245  ;  Ridgely  v. 
TayUr  cfe  Co,,  196  N.  Y.  556.) 

The  motion  should  be  denied,  with  ten  dollars  costs. 

CuiXEN,  Ch.  J.,  Edward  T.  Bartlett,  Werner,  Willabd 
Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 

Motion  to  dismiss  appeal  denied. 


Charles  M.  Weeks,  as  Trustee  under  the  Will  of  Geobob 
W.  Weeks,  Deceased,  Appellant,  v,  Julia  Fbanksl, 
Respondent. 

Trust  —  construction  of  testamentary  trust  —  temporary  merger 
of  legal  and  beneficial  estate  —  exercise  of  power  of  sale. 

A  trust  coutemplatea  the  holding  of  property  by  one  for  the  benefit  of 
another,  and,  consequently,  the  same  peraon  may  not  at  the  same  time 
be  both  sole  trustee  and  sole  beneficiary  of  the  same  interest. 

A  testator  created  a  trust  of  all  his  real  estate  with  power  to  his  two  trus- 
tees to  sell  and  convey  the  same.  The  net  income  of  the  property 
to  go  to  his  son,  who  was  one  of  the  trustees,  until  the  testator's  eldest 
grandchild  should  arrive  at  his  majority,  or  until  the  death  of  his  son, 
the  executor.  From  that  time,  until  such  eldest  grandchild  arrives 
at  the  age  of  twenty -five  years,  or  shall  die,  the  income  is  to  be  paid  to 
testator's  grandchildren  in  equal  shares.  Thereafter  the  trust  terminates 
and  the  estate  goes  to  the  grandchildren.  One  of  the  trustees  died  leav- 
ing testator's  son,  who  is  the  sole  beneficiary  until  the  eldest  grandchild 
arrives  at  the  age  of  twenty-one,  sole  trustee.  Two  grandchildren  sur- 
vive, neither  of  whom  has  reached  majority.    Held,  that  so  soon  as 
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bis  cotrustee  died,  the  suryivor  became  entitled  to  tbe  sole  possession 
as  well  as  to  tbe  entire  rents  and  profits,  and,  tberefore,  under  tbe  pro- 
visions of  tbe  statute  bis  interest  became  a  legal  estate,  in  wbicb  bis 
beneficial  estate  merged,  and  so  continues  until  tbe  same  is  terminated 
by  tbe  nrrivnl  of  tbe  eldest  grandcbiid  at  tbe  age  of  twenty-one  years, 
and  wben  tbat  time  arrives  tbe  trust  estate  for  tbe  benefit  of  tlie  grand- 
cbiltlren  commences  and  continues  until  tbe  trust  under  tbe  provisions 
of  tbe  w  ill  is  terminated.  Hence  tbere  is  notbing  in  tbe  provision  wbicb 
makes  tbe  son  a  trustee  for  bimself  tbat  is  inconsistent  witb  bis  acts  as 
trustee  for  bis  own  cbildren  for  tbe  period  of  time  specified  in  tbe  will, 
and  notbing  in  tbe  provisions  of  tbe  trust  tbat  impairs  bis  right  to  exer- 
cise tbe  power  of  sale  given  bim  by  tbe  will. 
Weeks  v.  Frankel,  128  App.  Div.  223,  reversed. 

(Argued  December  10,  1909;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tbe 
Supreme  Court  in  the  second  judicial  department,  entered 
December  15,  1908,  in  favor  of  defendant  upon  tbe  submis- 
sion of  a  controversy  under  section  1279  of  tbe  Code  of  Civil 
Procedure. 

Tbe  nature  of  tbe  controversy  and  tbe  facts,  so  far  as 
material,  are  stated  in  tbe  opinion. 

Burlock  E.  Rahell  for  appellant.  Plaintiff  could  convey  a 
good,  marketable  and  perfect  title  under  tlie  terms  of  tbe  con- 
tract. {Doscher  v.  Wyckdff^  132  App.  Div.  139;  Rankhiey. 
Metzger,  69  App.  Div.  264;  Green  v.  Green,  125  N.  Y.  506; 
Ackenaayi  v.  Gorton^  67  N.  Y.  63 ;  Draper  v.  Montgom4iry, 
108  App.  Div.  63  ;  Egbert  v.  McGxdre,  36  Misc.  Rep.  245 ; 
Code  Civ.  Pro.  §  2642.)  Plaintiff,  being  vested  witb  tbe  trust 
estate  for  bimself  as  beneficiary  and  for  bis  cbildren  as  bene- 
ficiaries, can  convey  tbe  absolute  fee  in  tbe  property.  {Ran- 
kine  v.  Metzger^  69  App.  Div.  264.)  Plaintiff  can  give  good 
title  to  tbe  property.  {Ilaendh  v.  Stewart,  84  App.  Div.  275 ; 
Putnam  v.  Z.  S,  D.  Co.,  191  X.  Y.  166 ;  Crooke  v.  County 
of  Kings,  97  N.  Y.  421 ;  Losey  v.  Stanley,  147  N.  Y.  560 ; 
Rankine  v.  Metzger,  69  App.  Div.  264.) 

William  Rosin  for  respondent.  Tbe  plaintiff  being  tbe 
6ole  beneficiary  and  sole  surviving  trustee  under  the  will  of 
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George  W.  Weeks,  deceased,  could  not  convey  a  good  market- 
able title  under  the  terms  of  the  contract.  {Haemlle  v.  Stew- 
art, 84  App.  Div.  274 ;  82  N.  Y.  Snpp.  823 ;  Jiogers  v.  liogers, 
1 11  N.  Y.  228 ;  Woodward  v.  Jatnes,  115  N.  Y.  346 ;  fferriott 
V.  Priviey  87  Hnn,  95 ;  Hyatt  v.  Arguero^  14  Civ,  Pro.  Rep. 
286.) 

Haioht,  J.  The  plaintiff  entered  into  an  agreement,  in 
writing,  to  sell  to  Louis  Frankel  the  premises  known  as  No. 
130  Hooper  street,  in  the  borough  of  Brooklyn,  for  the  con- 
sideration of  $11,625,  upon  which  contract  Frankel  deposited 
the  sum  of  $1,000  on  account  of  the  purchase  price.  There- 
after and  on  the  day  fixed  by  the  parties,  the  plaintiff  ten- 
dered a  duly  executed  deed  of  the  premises  to  the  defendant 
Julia  Frankel,  to  whom  the  contract  had  been  assigned  by 
Louis  Frankel,  and  she  refused  to  accept  the  same,  on  the 
ground  that  the  plaintiff  could  not  convey  a  good  marketable 
title  to  the  premises  under  the  power  of  sale  given  in  the  will 
of  George  W.  Weeks,  deceased,  for  the  reason  that  the  plain- 
tiff was  the  sole  l)eneficiary  of  the  income  of  the  trust  estate 
until  his  oldest  child  becomes  of  age  and  the  sole  surviving 
trustee  under  the  will. 

George  W.  Weeks  died  seized  of  the  premises  in  question, 
leaving  a  will  which  has  been  duly  proved  and  admitted  to 
probate,  which,  so  far  as  is  now  material,  provides  as  follows : 

"  Second.  I  give,  devise  and  bequeath  all  my  real  estate 
wheresoever  situate  to  my  trustees  llereinafter  named,  or  to 
their  succegpors,  in  trust,  to  collect  the  rents,  issues,  profits 
and  income  thereof  and  after  expending  therefrom  such 
amounts  as  may  be  deemed  necessary  by  them  in  keeping  the 
said  premises  in  good  order  and  repair  and  properly  insured 
against  loss  and  damage  by  fire  and  after  the  payment  of  all 
taxes,  Croton  Water  rents,  charges  and  assessments  that  may 
be  levied  thereon,  to  pay  the  remainder  of  such  rents  as  and 
when  collected  to  my  son,  Charles  M.  Weeks,  until  my  oldest 
grandchild  me  surviving  shall  arrive  at  majority  or  until  my 
said  son  shall  die,  whichever  event  shall  first  occur,  and  there- 
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after  and  until  my  oldest  grandchild  me  surviving  shall  arrive 
at  the  age  of  twenty-five  years,  or  shall  die,  whichever  event 
shall  first  occur,  to  pay  the  remainder  of  such  rents  as  and 
when  collected  to  my  grandchildren  in  equal  shares,  whether 
born  before  my  death  or  at  any  time  prior  to  the  termination 
of  the  trust,  the  issue  of  any  grandchild  wlio  may  have  died 
prior  to  the  termination  of  this  trust  to  take  the  share  to 
which  his  or  her  parent  would  have  been  entitled  if  living. 
Upon  the  termination  of  this  trust,  I  give,  devise  and 
bequeath  the  said  real  estate  to  my  grandchildren,  share  and 
share  alike,  whether  born  before  my  death  or  at  any  time 
prior  to  the  termination  of  the  trust,  the  issue  of  such  as  may 
have  died  to  take  the  share  to  which  his  or  her  parent  would 
have  been  entitled  if  living. 

^^Fifih.  In  case  my  son,  Charles  M.  Weeks,  or  his  wife,  or 
his  family  shall  immediately  upon  my  decease  so  elect,  he  or 
they  shall  be  entitled  to  live  in  and  occupy  the  house  No.  130 
Hooper  Street,  Borough  of  Brooklyn,  City  of  New  York,  and 
shall  have  the  use  of  the  household  furniture  therein  free  of 
rent  or  charge. 

^^  Sixth,  In  case  no  such  election  shall  then  be  made  and 
ray  Trustees  shall  deem  it  advisable  so  to  do,  they  are  hereby 
authorized  and  empowered  to  rent  the  said  house  furnished 
and  to  determine  what  proportion  of  the  amount  of  the  rent 
so  received  shall  be  considered  as  rent  for  the  use  of  the  said 
furniture, 

^^  Seventh.  I  authorize  and  empower  my  executors  and 
trustees  and  their  successors  in  their  full  discretion  to  sell 
any  or  all  of  my  real  or  personal  property  at  public  or  private 
sale  and  upon  such  terms  as  they  shall  deem  most  advantage- 
ous and  desirable,  and  to  make,  execute  and  deliver  good  and 
sufficient  deeds  and  other  instruments  to  carry  such  sale  or 
sales  into  effect,  and  to  invest  and  reinvest  the  proceeds 
thereof  in  such  securities  as  they  shall  jointly  agree  upon,  and 
I  direct  that  the  proceeds  thereof  shall  take  the  place  of  the 
property  sold. 

^^Ninth.  I  hereby  nominate  and  appoint  my  son,  Charles 
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M.  Weeks,  and  inj  friend,  Michael  J.  Collins,  executors  and 
trustees  of  this  my  last  will  and  testament  and  direct  tliat 
neither  of  them  shall  be  required  to  give  any  bond  or  bonds 
or  other  security  as  such  executor  or  such  trustee  as  afore- 
said, whether  because  of  non-residence  or  for  any  other 
cause  or  reason.  In  the  event  of  the  death,  resignation  or 
refusal  to  serve  of  both  of  my  said  executors  and  trustees  here- 
inabove named,  I  hereby  nominate  and  appoint  The  United 
States  Trust  Company  of  the  City  of  New  York  executor  and 
trustee." 

Charles  M.  Weeks  and  Michael  J.  Collins  both  qualified  as 
executors  and  trustees  under  the  will,  and  Collins  continued 
to  serve  as  such  until  his  death,  which  occurred  on  the  20th 
day  of  January,  1905,  thus  leaving  Charles  M.  Weeks  the  sole 
surviving  trustee.  Charles  M.  Weeks  is  a  son  of  the  testator 
and  has  two  children  living,  his  only  issue,  who  are  Kenneth 
S.  Weeks,  born  June  23,  1892,  and  Charles  M.  Weeks,  born 
July  10,  1899,  Kenneth  being  the  oldest  grandchild  of  the 
testator. 

No  controversy  arises  with  reference  to  the  power  given  to 
the  executors  and  trustees  to  sell  and  convey  the  premises  in 
the  exercise  of  their  discretion,  the  sole  contention  being  that 
tlie  plaintiff,  being  a  beneficiary  of  the  income  under  the 
trust  and  also  a  sole  surviving  trustee  under  the  will  of  his 
father,  cannot,  as  such  trustee,  execute  the  power  of  sale  given 
in  the  will. 

Under  the  Koal  Property  Law  (L.  1896,  ch.  547),  which  was 
in  force  at  the  time  of  the  testator's  death,  "a  power  may  be 
vested  in  any  person  capable  in  law  of  holding,  but  cannot  be 
exercised  by  a  person  not  capable  of  transferring  reiil  proj> 
c»'ty  "  (§  121).  "  Where  the  consent  of  two  or  more  persons  to 
the  execution  of  a  power  is^ requisite,  all  must  consent  thereto; 
but  if,  before  its  execution,  one  or  more  of  them  die,  the  consent 
of  the  survivor  or  survivoi-s  is  sufficient  unless  otherwise  pre- 
scribed by  the  terms  of  the  power."  (§  154.)  By  referring  to 
the  provisions  of  the  will  it  will  be  observed  that  the  testator, 
after  appointing  his  son  and  his  friend  Collins  as  executors  and 
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trustees,  further  provided  that  in  the  event  of  tlie  death,  res- 
ignation or  refusal  to  serve  of  both  of  the  persons  named  by 
him  he  then  appointed  the  United  States  Trust  Company  of 
the  city  of  New  York  to  be  such  executor  and  trustee.  This 
appointment,  however,  only  becomes  effective  in  case  both  of 
the  persons  named  by  the  testator  have  died,  resigned  or 
refused  to  qualify.  It  is,  therefore,  apparent  that,  so  long  as 
there  remains  one  of  the  trustees  still  living  and  acting,  the 
powers  of  the  trust  were  intended  to  devolve  upon  and  be 
executed  by  him.  It  would  thus  seem  to  follow  that  the 
intention  of  the  testator  is  in  accord  with  the  provisions  of 
the  statute  and  that  there  is  nothing  prescribed  by  the  terms 
of  the  will  which  prevents  the  operation  of  the  act  referred 
to  under  which  the  execution  of  the  power  by  the  survivor  is 
authorized. 

As  we  have  seen,  under  the  provisions  of  the  statute,  the 
only  limitation  upon  the  capacity  to  take  and  exercise  the 
power  is  that  the  person  shall  be  capable  in  law  of  holding 
and  transferring  real  property  ;  therefore,  the  testator  could, 
if  lie  so  chose,  invest  his  son  Oharles  with  the  power  to  sell 
and  convey  the  real  estate  upon  such  terms  as  he,  in  his  judg- 
ment, should  conclude  to  be  wise. 

We  do  not  understand  that  the  interest  of  Charl^s,  in  so  far 
as  he  is  empowered  to  sell  and  convey  the  real  estate,  is  in 
any  manner  in  conflict  with  the  rights  and  interests  of  his 
children.  The  testator  was  fully  advised  as  to  tlie  relation- 
ship existing  between  them  and  of  the  interests  which  he 
proposed  to  give  to  Charles  and  to  his  children,  and  still  he 
saw  fit  to  vest  in  Charles  the  power  to  determine  whether  or 
not  a  sale  should  be  made,  and  we  are  unable  to  discover  any 
conflicting  interests  between  Charles  and  his  children  which 
would  interfere  with  the  discretion  which  he  may  exercise  or 
be  against  the  interests  of  his  children  or  of  public  policy.  It 
would,  therefore,  seem  to  follow  that  the  power  was  valid  and 
could  be  exercised  by  Charles. 

It  is  now  contended  that  the  power  cannot  be  exercised  by 
Charles  for  the  reason  that  he  is  the  sole  beneficiary  and 
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trustee.  As  we  have  seen,  under  the  second  clanse  of  the 
will,  Charles  is  entitled  to  the  use  of  the  real  estate  until  his 
oldest  child  becomes  twenty-one  years  of  age.  Tlien  Charles* 
beneficial  interest  ceases  and  thereafter,  during  the  continu- 
ance of  the  trust,  the  income  goes  to  the  testator's  grand- 
children. Under  the  fifth  clause  of  the  will  the  testator  has 
given  to  Charles,  or  his  wife,  or  his  family  the  right  to  elect 
whether  they  would  live  in  and  occupy  the  house  upon  the 
premises  in  question,  and  if  they  do  so  elect,  that  they  shall 
have  the  furniture  thei-ein,  with  the  rent,  free  of  charge. 
And  under  the  sixth  clause  it  is  provided  that,  in  case  they 
do  not  elect  to  occupy  the  house  the  trustees  are  authorized 
to  rent  the  same  furnished  and  to  determine  what  portion  of 
the  rent  i*eceived  should  be  considered  for  the  use  of  vhe 
furniture.  Under  this  provision,  the  rent  received  for  the 
realty  would  go  to  Charles,  while  the  rent  for  the  furniture, 
being  personal  property,  under  another  trust  created  by  the 
will,  not  herein  involved,  would  go  to  the  grandchildi*en.  In 
case  Charles  should  elect  to  occupy  the  premises,  the  effect  of 
these  provisions  would  be  to  withdraw  the  pi^emises  from  the 
operation  of  the  trust  and  from  any  jurisdiction  of  Collins, 
the  co-executor  and  trustee  over  them,  and  operate  to  create 
an  estate  i^  Charles  of  the  right  to  occupy  the  real  estate,  rent 
free,  until  his  eldest  child  shonld  become  twenty-one  years  of 
age,  but  we  are  not  advised  by  the  facts  agreed  upon  as  to 
whether  such  an  election  was  or  was  not  made.  Therefore, 
we  shall  consider  the  question  upon  the  theory  that  there  was 
no  election  to  occupy  the  premises  and  that  the  only  right. 
Charles  has  with  reference  thereto  is  derived  from  the  second 
clause  of  the  will. 

A  trust  contemplates  the  holding  of  property  by  one  for 
the  benefit  of  another,  and,  consequently,  tlie  same  person 
may  not  at*  the  same  time  he  both  solo  trustee  and  sole  bene- 
ficiary of  the  same  interest.  Under  the  second  clause  of  the 
will  referred  to  we  find  a  trust  created  of  all  of  the  testator's 
real  estate.  He  gives  the  net  income  of  such  property  to 
Charles  until  his  eldest  son,  the  testator's  grandson,  shall 
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an-ive  at  his  majority.  The  effect  of  this  is  to  vest  in  Charles 
the  use  of  the  real  esi;ate  until  the  happening  of  that  event. 
From  that  time  until  the  eldest  child  becomes  twenty-five 
years  of  age  the  rents  and  income  from  the  real  estate  are  to 
be  collected  and  paid  over  to  the  testator's  grajidchildren  in 
equal  shares,  after  wliich  the  trust  terminates  and  the  real 
estate  is  divided  among  the  grandchildren.  Under  section  72 
of  the  Real  Property  Law  it  is  provided  that  "  every  pei-son, 
who,  by  virtue  of  any  *  *  *  devise  is  entitled  both  to 
the  actual  possession  of  real  property,  and  to  the  receipt  of 
the  rents  and  profits  tliereof,  in  law  or  equity,  shall  be  deemed 
to  have  a  legal  estate  therein,  of  the  same  quality  and  dura- 
tion, and  subject  to  the  same  conditions,  as  his  beneficial  inter- 
est." The  giving  to  Charles  of  the  use  of  the  real  estate 
during  the  minority  of  the  eldest  grandchild  would  ordinarily 
vest  in  him  a  legal  estate  and  not  constitute  a  trust  were  it 
not  for  the  fact  that  the  possession  of  Charles  in  the  real 
estate  was  shared  by  his  co-trustee ;  but  as  soon  as  that  trustee 
died  Charles  became  entitled  to  the  sole  possession  as  well  as 
to  the  entii-e  rents  and  profits,  and,  therefore,  under  the  provi- 
sions of  the  statute  his  interest  became  a  legal  estate,  in 
which  his  beneficial  estate  merged  and  so  continues  uiitil 
the  same  is  terminated  by  the  arrival  of  the  eldest  grandchild 
at  the  age  of  twenty-one  years,  and  when  that  time  arrives 
the  trust  estate  for  the  benefit  of  the  grandchildren  com- 
mences and  continues  until  the  trust  under  the  provisions  of 
the  will  is  terminated. 

If  we  are  correct  in  thus  construing  the  provisions  of  the 
will  it  follows  tliat  there  is  nothing  in  the  provision  that 
makes  Charles  a  trustee  for  himself  that  is  inconsistent  with 
his  acts  as  trustee  for  his  own  children  for  the  period  of  time 
8|>ecified  in  the  will.  He  is  given  the  use  of  the  real  estate 
until  his  eldest  child  becomes  twenty-one  years  of  age,  then 
he  holds  the  real  estate  in  trust  for  his  children  until  the 
eldest  arrives  at  twenty-five  years  of  age,  at  which  time  the 
trust  is  terminated  and  the  real  estate  is  divided  among  the 
children.     If  he  is  not  a  trustee  for  himself  with  a  beneficial 
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interest,  but  is  the  liolder  of  a  legal  estate,  it  would  follow  that 
there  was  nothing  in  the  provisions  of  the  trust  that  would 
impair  his  right  to  exercise  the  power  of  sale  given  by  the 
will. 

In  the  case  of  Woodward  v.  James  (115  N.  Y.  316)  the 
testator  dieil  seized  of  an  estate  consisting  of  both  real  and 
personal  property,  leaving  collateral  heirs.  By  his  will  he 
gave  to  his  widow  the  use  of  his  city  and  country  residences 
for  life  and  also  one-half  of  the  income  of  all  of  his  property 
of  every  kind  for  life.  He  gave  to  his  heirs  the  other  half  of 
the  income  accruing  during  the  life  of  his  wife  and  the 
remainder  after  her  death.  He  appointed  his  wife  sole 
executrix  and  committed  the  management  of  the  estate  to  her. 
In  an  action  for  a  partition  it  was  held  that  the  will  created  a 
valid  trust  during  the  life  of  the  widow,  under  which  she,  as 
trustee,  collected  the  income  and  paid  over  one-half  thereof 
to  the  heirs  and  that  as  to  the  other  half  a  legal  estate  vested 
in  her  for  the  term  of  her  life.  In  that  case  the  widow  was 
given  the  use  of  the  testator's  city  and  country  residences  and 
one-half  of  the  income  of  all  of  his  property.  In  this  case 
Charles  is  given  the  use  of  the  real  estate  until  his  eldest  child 
becomes  twenty-one  years  of  age.  In  that  case  the  testator 
gave  the  other  one-half  of  the  income  of  his  estate  to  his 
heirs.  In  this  case  the  testator  has  given  the  income  from 
the  real  estate  to  his  grandchildren  after  the  eldest  arrives  at 
the  age  of  twenty-one  years.  In  that  case  the  widow  was 
given  the  legal  estate  in  the  income  of  the  half,  together  with 
its  management,  and  as  to  income  of  the  other  half  which 
was  given  to  his  heirs  she  became  a  trustee  and  held  the  same 
for  their  benefit.  In  this  case  Charles  is  given  a  legal  estate 
in  the  real  estate  for  the  period  specified,  and  after  that  he  holds 
the  same  as  trustee  for  the  benefit  of  the  grandchildren.  In  that 
case  Finch,  J.,  in  delivering  the  opinion  of  the  court,  says  (p. 
357) :  "  Where,  however,  the  trustee  is  made  beneficiary  of  the 
same  estate,  both  in  respect  to  its  quality  and  quantity,  the 
inevitable  result  is  that  the  equitable  is  merged  in  the  legal 
estate,  and  the  latter  alone  remains.    If,  then,  it  be  granted  that. 
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as  to  lier  lialf  of  tlie  income,  tlie  widow  was  not  trustee,  and 
took  what  was  given  to  lier  by  a  direct  legal  right,  it  does  not 
follow  that  her  trust  estate  in  the  corpus  of  the  property  is  in 
any  manner  destroyed,  or  that  there  is  any  the  less  a  necessity 
for  its  existence.  She  can  be  trustee  for  the  heirs,  and  that 
trust  ranges  over  the  whole  estate  for  the  purpose  of  its  man- 
agement and  disposition.  *  *  *  It  follows,  therefore, 
that  the  remedy  of  a  partition  was  properly  denied." 

In  the  case  of  Ranhine  v.  Metzger  (69  App.  Div.  264; 
affirmed,  174  N.  Y.  640)  the  testatrix  died  leaving  a  husband 
and  nine  children  her  surviving.  She  gave  her  estate  to  her 
linsband  and  one  of  her  sons  in  trust,  with  a  power  of  sale 
of  the  real  estate  at  such  times  and  upon  such  terms  as  to 
them  shall  seem  meet,  and  to  invest  and  reinvest  and  collect 
the  income  therefrom,  and  to  pay  the  same  over  to  her  Uus- 
band  to  be  used  by  him  for  his  own  support  and  that  of  the 
children  as  to  him  may  seem  proper.  Upon  the  termination 
of  the  trust  it  was  divided  equally  between  her  children. 
The  husband  died,  and  after  his  death  the  power  of  sale  was 
exercised  by  the  son,  the  surviving  trustee.  It  was  held  that 
the  trust  was  valid,  and  tliat  he,  as  the  surviving  trustee,  had 
the  power  to  execute  the  same  although  he  was  beneficially 
interested. 

In  the  case  of  Jiobertson  v.  de  Brulatour  (188  N.  Y.  301) 
the  testator  gave  to  three  persons,  including  his  widow,  a 
large  estate  in  trust,  with  a  power  of  sale,  and  to  invest  and 
reinvest  and  collect  the  income  therefrom  and  apply  the  same 
to  the  use  of  the  widow  during  her  natural  life.  One  of  the 
trustees  died  leaving  the  widow  and  another  trustee  surviving. 
Inasmuch  as  the  widow  was  the  sole  beneficiary  during  her 
life  the  question  arose  as  to  whether  she  could  act  as  trustee 
and  as  to  whether  she  was  entitled  to  commissions.  The  ref- 
eree l>efore  whom  the  case  was  tried  held  that  she  could  so 
act  and  was  entitled  to  commissions.  This  was  affirmed  in 
the  Appellate  Division  and  in  this  court. 

In  the  case  of  Greene  v.  Greene  (125  N.  Y.  506)  the  tes- 
tator gave  the  residuum  of  his  estate  to  three  sons,  naming 
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tliem,  as  trustees,  to  carry  out  certain  provisions  of  liis  will 
and  to  manage  the  same  for  tlieir  joint  benefit  and  at  the  end 
of  six  years  what  remained  after  the  payment  of  debts  and 
legacies  was  given  to  the  trustees.  It  was  held  that  the  trust 
was  invalid,  not  only  by  reason  of  the  six  years'  clause,  but 
for  the  reason  that  the  trustees  and  the  l>eneficiaries  were  the 
same  persons,  and  that  their  Ixsneiicial  intci*ests  merged  in  their 
legal  estate.  Grav,  J.,  writing  for  the  court,  says  (p.  510): 
'^  The  trustee  and  the  beneficiary  must  be  distinct  personali- 
ties, or,  otherwise,  there  could  be  no  trust,  and  the  merger  of 
interests  in  the  same  person  would  effect  a  legiil  estate  in 
him  of  the  same  duration  as  the  l>eneficial  intei*est  designed. 
*  *  *  That  the  legal  and  beneficial  estates  can  exist  and 
be  maintained  separately  in  the  same  person  is  an  inconceiv- 
able proposition.  It  is  quite  as  much  of  an  impossibility, 
legally  considered,  as  it  is  physicallj'.  These  three  sons  would 
have  the  actual  possession  of  the  lands;  they  would  be  enti- 
tled to  receive  and  retain  and  enjoy  the  rents  and  profits,  and 
they  and  their  heirs  would  be  subjected  to  no  change  of  title 
or  possession,  nor  other  diminution  of  interest  than  what 
might  be  produced  by  an  application  of  income,  or  of  any 
proceeds  of  sales,  to  the  payment  of  legacies.  The  result  is 
that  they  have  every  estate  and  interest  in  possession,  in 
remainder  and  in  reversion,  or,  in  other  words,  the  whole  fee 
of  the  property." 

In  the  case  of  Rogers  v.  Hogers  (111  N.  Y.  228)  the  tes- 
tator gave  his  estate  to  his  executrix  and  executors  in  trust, 
to  invest  and  pay  to  his  widow  during  life  or  until  she  should 
marry,  so  much  of  the  income  as  might  be  necessary  for  the 
comfortable  support  of  herself,  the  testator^s  mother  and  the 
maintenance  and  education  of  the  testator's  children.  The 
testator  associated  with  the  widow  four  other  persons  as 
executors  and  trustees,  but  none  of  them  qualified  as  such. 
The  testator  did  not  expressly  authorize  the  testatrix  and 
trustees  to  sell  and  convey  the  real  estate.  The  income  from 
the  estate  being  insufficient  for  the  support  of  the  benefici- 
aries, the  executrix  brought  an  action  for  the  construction  of 
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the  provisions  of  the  will  and  for  a  determination  as  to 
whether  she  could  sell  any  part  of  the  property  and  in  case  of 
necessity  apply  the  principal  as  well  as  the  income  for  her  sup- 
port and  that  of  the  minor  children.  A  question  was  mised  as 
to  whether  she  could  act  as  trustee  in  view  of  the  fact  that  she 
was  a  beneficiary.  The  court  held  that  she  could ;  but.  under 
the  circumstances,  it  took  upon  itself,  so  far  as  her  discretion 
was  concerned,  to  send  it  to  a  referee  to  ascertain  and  report 
what  sum  was  needed  for  the  widow  and  the  support  and 
education  of  the  minors  and  what  was  the  net  value  of  the 
estate  and  its  income  and  what  part  or  parts  could  be  sold  or 
mortgaged;  and  upon  the  report  of  the  referee  the  court 
ordered  the  executrix  to  borrow  upon  mortgage  upon  the  real 
estate  a  specified  sum  of  money,  whicli  she  was  directed 
annually  to  apply  to  the  support  of  heraelf  and  of  her  minor 
children,  and  this  judgment  was  sustained.  We  think  this 
case  is  distinguishable  from  the  one  under  review.  In  that 
case  the  widow  applied  to  the  court  for  relief.  She  sought 
to  use  a  portion  of  the  principal  of  the  trust  estate  and  no 
authority  had  been  given  her  in  the  will  to  mortgage  or  sell 
the  real  estate.  Under  the  circumstances  of  that  case  the 
Supreme  Court  undertook  to  assist  her  in  the  execution  of 
the  trust.     No  such  situation  is  now  presented. 

In  the  case  of  Rose  v.  Ildtch  (126  N.  Y.  427)  the  testatrix, 
by  the  second  clause  of  her  will,  gave  all  of  her  estate,  both 
real  and  personal,  to  her  husband,  Asa  Lyon  Hatch,  in  trust, 
for  his  benefit  during  life,  together  with  a  power  of  sale. 
Judge  Ea.rl,  in  delivering  the  opinion  of  tlie  court,  says  (p. 
431) :  "By  the  second  clause  of  the  will  there  was  an  attempt  to 
make  Asa  L.  Hatch  trustee  for  his  own  benefit  during  his  life. 
Such  a  trust  cannot  be  created.  To  constitute  a  valid  trust 
three  things  are  necessary,  viz. :  A  trustee,  another  person, 
the  beneficiary,  and  property,  and  without  each  of  the  three 
a  trust  cannot  exist.  Asa  L.  Hatch  was,  however,  entitled  to 
the  possession  of  the  land  and  also  to  the  rents  and  profits 
thereof,  and  hence,  under  section  47  (1  R.  S.  728)  it  is  clear 
that  he  took  a  legal  estate  in  the  land  for  life."    (p.  433.)    "But 
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tlio  important  inquiry  remains :  was  there  a  valid  power  of 
sale  ?  Tliat  was  given  in  the  broadest  and  most  general  lan- 
guage. It  was  absohitely  unrestricted.  He  could  sell  the 
real  estate  at  private  or  public  sale,  at  such  time  and  in  such 
manner,  and  upon  such  terms  as  he  chose.  It  cannot  be  said 
that  the  purpose  of  the  power  failed,  because  the  will  gave 
him,  upon  our  construction,  a  life  estate,  with  the  power  to 
use  the  income  of  the  property,  and  a  portion  of  the  principal, 
if  needed.  And  for  the  purpose  of  making  the  property 
more  valuable  to  him,  or  its  management  easier,  or  of  promot- 
ing in  any  way  his  interest  as  a  life  tenant,  he  could  execute 
the  power  of  sale."  This  case,  to  our  minds,  disposes  of  the 
case  under  consideration. 

We,  therefore,  are  of  the  opinion  that  the  judgment  of  the 
Appellate  Division  should  be  reversed  and  judgment  ordered 
for  the  plaintiff  upon  the  submitted  controversy,  with  costs 
in  both  courts. 

Gra.y,  Vann,  Werner,  Willard  Bartlktt  and  Hisoock, 
JJ.,  concur ;  Collen,  Ch.  J.,  absent. 

Judgment  accordingly. 


Mary  E.  Johnson,  as  Administratrix  of  the  Estate  of  John 
E.  Johnson,  Deceased,  Appellant,  v.  Phcenix  Bridgb 
Company,  Respondent. 

Conflict  of  laws  —  action  to  recover  for  death  caused  by  neg^ligence 
in  foreign  state  —  action  authorized  by  statutes  of  foreign  state 
may  be  maintained  in  this  state — amendment  substituting 
parties  to  conform  to  foreign  statute  —  when  it  may  be  allowed. 

Plaintiff's  decedent,  a  resident  of  this  state,  was  killed  by  the  fulling  of  a 
bridge  in  Canada.  The  law  of  Canada  authorizes  an  action  for  damages 
in  case  of  death  by  negligence  within  a  year  thereafter  by  **  his  consort 
and  his  ascendant  and  descendant  relations."  Only  one  action,  however, 
can  be  brought  on  behalf  of  those  entitled  to  indemnity.  Plaintiff,  dece- 
dent's widow,  brought  an  action,  as  administratrix,  under  the  statute  of 
this  state  alleging  negligence  of  defendant.  More  than  a  year  after  the 
death  of  the  decedent,  a  motion  was  made  to  amend  the  summons  and 
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complaint  by  striking  out  the  words  "  as  administratrix  of  the  goods, 
chattels,  credits,  etc.,"  following  the  name  of  plaintiff  and  inserting 
therein  the  names  of  relatives  of  deceased  entitled  to  recover  under  the 
Canadian  statute.  Ileldt  that  the  action  authorized  by  the  Canadian  stat- 
ute could  be  maintained  in  this  state;  that  the  summons  and  complaint 
could  not  be  amended  by  bringing  into  the  action  the  relatives  of  deceased 
as  parties,  but  that  it  could  be  so  amended  as  to  allow  the  action  to  be 
continued  by  the  widow  in  her  individual  capacity. 
Johnson  v.  PJianix  Bridge  Co.,  133  App.  Div.  807,  modified. 

(Argued  January  5,  1910;  decided  January  25,  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  tlie  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  July  9,  1909,  which  reversed  an  order  of 
Special  Term  granting  a  motion  for  leave  to  amend  the 
summons  and  complaint  and  denied  said  motion. 

The  following  questions  were  certified :  "  1.  Whether  the 
Supreme  Court  at  Special  Term,  upon  the  papers  submitted, 
had  the  power  to  amend  the  summons  and  complaint  hei'ein 
by  cdding  as  parties  plaintiff  Catherine  Johnson,  Mary  A. 
Johnson  and  Henry  E.  Johnson. 

"  2.  Whether  the  Supreme  Court  at  Special  Term,  upon  the 
papers  submitted,  had  the  power  to  grant  the  other  amend- 
ments appearing  in  the  amended  summons  and  complaint." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwin  Z.  Dohon  for  appellant.  The  addition  of  the  rep- 
resentative character  in  the  title  of  the  original  complaint  is 
mere  surplusage.  {Litchfield  v.  Flinty  104  N.  Y.  643.)  The 
court  had  power  to  change  the  character  of  the  plaintiff  from 
representative  to  personal.  (Code  Civ.  Pro.  §  723  ;  Viadero 
V.  Viadero,  7  Hun,  313 ;  Bohle7i  v.  M,  R  Ii,y  31  N.  Y.  S. 
R.  888 ;  121  N.  Y.  646 ;  Reeder  v.  Sayre,  70  N.  Y.  180 ; 
Boyd  V.  U.  S.  M.  &  T.  Co.,  187  N.  Y.  262 ;  Lustig  v.  N,  T,, 
Z.  E,  i&  W.  li.  R,  Co.,  65  Hun,  547;  Tighe  v.  Pope,  16 
Ilun,  180  ;  Ilerrigan  v.  Peters,  108  App.  Div.  292 ;  Iladdon 
v.  Lundy,  59  N.  Y.  320 ;  Ducker  v.  Rapp,  67  N.  Y.  464 ; 
McCann  v.  N.  T.  C  R.  R.  Co.,  60  N.  Y.  176.)    It  was 
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proper  to  add  tlie  otlier  parties  entitled  to  recover  under  tlie 
Quebec  statute  as  formal  parties  plaintiff.  (Code  Civ.  Pro. 
§§  452,  723 ;  Ddisle  v.  Bourriague,  54  L.  K.  A.  420 ;  Bank 
of  Havana  v.  Magee^  20  N.  Y.  355 ;  Barnes  v.  Perriney 
9  Barb.  202.) 

Daniel  J.  Kenefick  for  respondent.  The  Special  Term 
had  no  power  to  grant  the  ainendniont.  {Doyle  v.  Carney^ 
190  N.  Y.  380 ;  Fitz  Henry  v.  G.  T.  Co.,  63  N.  J.  L.  142 ; 
Wingert  v.  Carpenter,  101  Mich.  395 ;  Sawyer  v.  Pe'rry^  88 
Maine,  42 ;  Leonard  v.  Pierce,  182  N.  Y.  431 ;  Boyd  v.  Z7.  >S. 
Jf.  i&  T.  Co,,  187  N.  Y.  262.) 

Chase,  J.  John  E.  Johnson  was  one  of  the  employees  of 
the  defendant  on  the  cantilever  bridge  which  was  being  erected 
over  the  St.  Lawrence  river  at  the  time  when  it  fell  on  August 
29,  1907.  He  was  one  of  many  who  lost  their  lives  in  that 
catastrophe.  At  the  time  of  his  death  he  was  a  resident  of 
Buffalo  in  this  state  and  left  him  surviving  his  widow  and  two 
children  his  only  heii*s  at  law  and  next  of  kin.  He  also  loft 
him  surviving  a  fatlier,  his  only  ascendant  relative.  Some 
months  thereafter  his  widow  was  appointed  administratrix  of 
his  goods,  chattels  and  credits  and  she  brought  this  action  as 
sucli  administmtrix,  pursuant  to  section  1902  of  our  Code 
of  Civil  Procedure,  alleging  that  her  husband's  death  was 
caused  by  the  wrongful  act,  neglect  or  default  of  the  defendant. 

By  section  1903  of  said  Code  any  damages  recovered  in  the 
action  so  brought  are  exclusively  for  the  benefit  of  the  dece- 
dent's widow  and  next  of  kin  and  must  be  distributed  by  the 
plaintiff  as  if  they  were  unbequeathed  assets  left  in  her  hands 
after  payment  of  all  debts  and  expenses  of  administration. 

The  Civil  Code  of  Lower  Canada  provides :  "  Every  person 
capable  of  discerning  right  from  wrong  is  responsible  for  the 
damage  caused  by  his  fault  to  another,  whether  by  positive 
act,  imprudence,  neglect  or  want  of  skill." 

It  further  provides :  "  Masters  and  employers  are  responsi- 
sible  for  the  damage  caused  by  their  servants  and  work- 
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men   in  the  performance  of  the  work  in   which  they  are 
employed." 

It  further  provides :  "  In  all  cases  where  the  person  injured 
by  the  commission  of  an  offense  or  a  quasi  offense  dies  in  con- 
sequence without  having  obtained  indemnity  or  satisfaction, 
liis  consort  and  his  ascendant  and  descendant  relations  have  a 
right  but  only  within  a  year  after  his  death,  to  recover  from 
the  person  who  committed  the  offense  or  quasi  offense,  or  his 
representatives,  all  damages  occasioned  by  such  death." 

It  further  provides :  "  In  all  cases  no  more  than  one  action 
can  be  brought  in  behalf  of  those  who  are  entitled  to  the 
indemnity  and  the  judgment  determines  the  proportion  of 
Buch  indemnity  which  each  is  to  receive.  (Sections  1053, 
1054  and  1056,  Civil  Code  of  Lower  Canada.) 

The  action  authorized  by  the  Canadian  statute  is  maintain- 
able in  this  state.  (  Wooden  v.  IF.  iT.  Y.  cfe  P.  li.  E.  Co.j 
126  N.  Y.  10;  Stone  v.  Groton  Bridge  dk  Mfg.  Co,,  77 
Hun,  99.) 

It  is  dependent  npon  the  provisions  of  the  statute  of  that 
province  in  which  the  accident  occurred,  and  that  statute 
governs  and  controls  the  action  except  in  mere  matters  of 
procedure  and  detail.  {Kiefer  v.  Grand  Trunk  li,  Co.,  12 
App.  Div.  28  ;  affd.  on  opinion  below,  153  N.  Y.  688.)  The 
cause  of  action  does  not  exist  under  the  Canadian  statute  in 
favor  of  the  administrator  or  executor,  but  it  is  expressly 
given  to  the  consort  and  the  ascendant  and  descendant  rela- 
tives of  the  deceased.  It  is  also  made  dependent  upon  the 
action  being  commenced  within  a  year  after  the  decedent's 
death.  The  commencement  of  the  action  as  therein  provided 
is  a  condition  precedent  to  its  successful  maintenance.  {Stuher 
V.  McEntee,  142  N.  Y.  200-203 ;  Colell  v.  i?.,  Z.  i&  W.  Ji. 
R.  Co,,  80  App.  Div.  342 ;  Hill  v.  Board  of  Suj>ervisorSy 
119  N.  Y.  344.) 

The  action,  unfortunately  for  the  persons  entitled  to  tlie 
indemnity,  was  brought  in  the  name  of  the  administratrix  of 
the  goods,  chattels  and  credits  of  the  deceased. 

The  original  complaint  in  the  action  included  allegations 
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Bufficient,  if  the  accident  liad  occurred  in  this  state,  to  Iiave 
constituted  a  cause  of  action  under  the  statutes  of  tliis  state, 
and  it  also  included  allegations  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  consort  and  ascendant  and  descend- 
ant relations  of  the  decedent  under  the  Civil  Code  of  Lower 
Canada,  except  that  it  did  not  include  an  allegation  showing 
what,  if  any,  ascendant  relatives  the  deceased  left  him  surviv- 
ing. Some  of  the  allegations  of  the  complaint  were  unneces- 
sary in  an  action  by  the  persons  entitled  to  the  indemnity 
under  said  Civil  Code. 

After  more  than  one  year  had  expired  from  tlie  death  of 
the  decedent  counsel  for  the  plaintiff  asked  the  court  to  amend 
the  summons  and  complaint  by  striking  from  the  title  of  tlie 
action  the  words  "as  administratrix  of  the  goods, chattels  and 
credits  of  John  E.  Johnson,  deceased,"  and  by  inserting 
therein  and  in  each  of  them  in  place  of  the  words  stricken  out 
.the  words  "  Individually  and  as  guardian  ad  litem  of  Catha- 
rine Johnson  and  Mary  A.  Johnson  infants,  and  Henry  E. 
Johnson,"  and  for  leave  to  serve  an  amended  complaint  with 
allegations  to  conform  to  the  amendments  to  said  summons 
and  complaint. 

In  the  affidavit  served  with  the  notice  of  motion  for  such 
amendments  counsel  for  the  plaintiff  stated  :  "  That  by  inad- 
vertence and  being  misled  by  the  statute  in  this  connection 
existing  in  the  state  of  New  York  and  also  by  the  statute  in 
this  connection  existing  within  the  province  of  Ontario,  said 
action  was  entitled  '  Mary  E.  Johnson  as  administratrix  of 
the  goods,  chattels  and  credits  of  John  £.  Johnson,  deceased, 
plaintiff,  against  Phoenix  Bridge  Company,  defendant,' 
whereas,  *  *  *  the  title  to  said  action  should  have 
included  as  plaintiffs  his  widow  in  her  individual  capacity  and 
the  ascendant  and  descendant  relations  of  said  deceased  who 
by  the  laws  of  the  Province  of  Quebec  are  entitled  to  recover 
in  such  action." 

The  order  was  granted  at  Special  Term  but  was  reversed  on 
appeal  to  the  Appellate  Division.  The  appeal  to  this  court 
brings  to  our  consideration  the  questions  certified  to  us  by  the 
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Appellate  Division  in  granting  the  leave  to  appeal  and  stich 
questions  are  quoted  in  the  statement  preceding  this  opinion. 
The  right  given  to  the  persons  named  in  said  Civil  Code  to 
recover  the  damages  occasioned  by  the  death  of  the  decedent 
is  not  representative,  but  individual  and  personal.  Although 
but  one  action  can  be  brought  in  behalf  of  those  who  are 
entitled  to  the  indemnity,  such  action  is  not  a  joint  but  a  sev- 
eral action,  and  power  is  expressly  given  by  the  statute  to  deter- 
mine by  the  judgment  the  proportion  of  such  indemnity 
which  each  is  to  receive.  Where  a  right  of  action  for  indem- 
nity exists  under  such  statutes  and  several  persons  are  enti- 
tled to  the  indemnity  the  action  would  not  be  defeated  by 

the  refusal  of  some  of  them  on  account  of  a  settlement  with 

• 

the  person  who  committed  the  offense  or  qtcasi  offense  or 
other  reason  to  join  therein.  If  an  action  should  be  brought 
by  some  of  the  persons  entitled  to  an  indemnity  without 
joining  all  of  the  persons  so  entitled  as  plaintiffs  and  the  per- 
sons who  did  not  join  in  tlie  action  should  ask  within  a  year 
to  come  into  the  action  their  request  should  be  granted.  That, 
however,  is  not  this  case.  This  action  is  brought  by  the 
widow  of  the  deceased,  one  of  the  persons  entitled  to  the 
indemnity,  but  in  her  representative  capacity,  and  as  we  have 
seen  a  right  of  action  is  not  given  to  her  in  such  representa- 
tive capacity.  The  time  has  now  expired  to  bring  a  new 
action,  or  for  persons  severally  interested  in  the  indemnity  to 
come  into  the  action  even  if  it  had  been  brought  by  the  widow 
individually  as  one  of  the  persons  severally  interested. 

Tlie  Appellate  Division  was,  therefore,  right  in  reversing 
the  order  of  the  Special  Term,  so  far  as  it  brought  into  the 
action  the  father  and  children  of  the  deceased. 

A  different  question  is  presented  when  we  come  to  consider 
the  order  so  far  as  it  strikes  out  of  the  summons  and  com- 
plaint the  words  ^'  As  administratrix  of  the  goods,  chattels 
and  credits  of  John  E.  Johnson,  deceased,"  and  leaves  the 
action  to  continue  in  the  name  of  Mary  £.  Johnson,  the  widow, 
as  an  individual  plaintiff. 

This  court  has  recently  considered  the  power  of  the  Supreme 
21 
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Court  under  section  723  of  the  Code  of  Civil  Procedure  to 
permit  an  amendment  of  the  summons  and  complaint  in  an 
action  of  negligence  by  changing  the  designation  of  the 
defendant  from  trustee  to  that  of  an  individual. 

In  that  case  {Boyd  v.  U.  S.  Mortgage  <&  Trust  Co.^  187 
N.  Y.  562)  we  held  (p.  266)  that  "  The  power  of  the  court  to 
permit  an  amendment  of  the  summons  and  complaint  so  as  to 
show  that  tlie  defendant  is  sued  individually  instead  of  being 
sued  in  a  representative  capacity  is  hardly  open  to  serious  ques- 
tion." (p.  270.)  "  The  amendment  allowed  *  *  *  does 
not  really  bring  in  a  new  party  in  the  sense  of  making  one  a 
defendant  who  was  not  in  any  sense  a  defendant  before  the  proc- 
ess and  pleading  were  amended.  It  merely  changes  the  capac- 
ity in  which  the  same  person  is  sought  to  be  charged.  That 
person  having  actually  been  brought  into  court  by  the  service  of 
the  original  process,  there  seems  to  be  no  reason  why  he  should 
not  be  required  to  contest  upon  the  merits  any  cause  of  action 
growing  out  of  the  facts  alleged  in  the  complaint  which  the 
plaintiff  may  have  against  him  in  one  capacity  rather  than  in 
another,  provided  that  he  is  notified  by  a  timely  and  proper 
amendment  of  the  precise  capacity  in  which  the  plaintiff  seeks 
to  hold  him  liable." 

The  reasoning  in  that  case  is  applicable  to  the  case  now 
before  us,  and  it  is  not  necessary  to  refer  to  the  authorities 
collated  or  re-state  the  arguments  so  fully  stated  in  that  case. 

It  is  claimed  by  the  respondent  that  this  court  in  Doyle  v. 
Carney  (190  N.  Y.  386)  held  that  the  Supreme  Court  has  no 
power  to  grant  such  an  amendment.  An  examination  of  the 
opinion  in  that  case,  however,  will  show  that  it  is  not  in  con- 
flict with  the  Boyd  case.  It  was  brought  to  recover  for  the 
services  of  an  infant  then  deceased.  It  was  commenced  by 
the  father  as  administrator  of  the  goods,  chattels  and  credits 
of  his  deceased  daughter.  The  motion  to  amend  was  not 
made  in  advance  of  the  trial.  At  the  conclusion  of  the  evi- 
dence upon  the  trial  the  defendant  moved  the  court  to  direct 
a  verdict  in  his  favor  upon  the  ground  that  the  services  were 
rendered  while  the  daughter  was  under  twenty-one  years  of 
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age,  and  that  they  conld  not  be  recovered  by  the  plaintiff 
as  the  administrator  of  her  estate,  inasmuch  as  they  would 
*^  belong  to  him  personally."  Tlie  motion  was  denied  and  the 
court  then  granted  a  motion  of  the  plaintiff  to  amend  his 
complaint  to  conform  to  the  proof.  The  Code  provision 
which  authorizes  the  court  to  conform  the  pleadings  or  other 
proceedings  to  the  facts  proved  is  restricted  to  cases  ^^  where 
the  amendment  does  not  cliange  substantially  the  claim  or 
defense."  A  formal  order  was  entered  amending  the  com- 
plaint solely  by  joining  the  plaintiff  in  his  individual  capacity 
as  a  party  plaintiff  in  the  action,  and  judgment  was  rendered 
against  the  defendant  in  favor  of  the  plaintiff  individually 
and  also  as  administrator.  The  claim  was  substantially 
dianged  by  the  amendment.  Two  causes  of  action  were  thus 
joined,  each  dependent  to  some  extent  upon  different  proof, 
and  each  subject  to  different  defenses.  Two  inconsistent 
causes  of  action  severally  owned  by  persons  in  separate 
capacities  cannot  be  joined  in  one  action. 

The  order  appealed  from  should  be  modified  so  as  to  reverse 
that  part  of  the  order  of  the  Special  Term  bringing  in  the 
father  and  children  of  the  decedent  as  parties  plaintiff,  and 
affirm  sfJd  order  so  far  as  it  amends  the  summons  and  com- 
plaint by  changing  the  action  from  one  by  Mary  £.  Johnson 
in  her  representative  capacity  to  one  by  Mary  E.  Johnson  in 
her  individual  capacity,  and  as  so  modified  affirmed,  without 
costs,  and  the  first  question  certified  should  be  answered  in 
the  n^ative,  and  the  second  question  certified  should  be 
answered  in  the  affirmative. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett  and 
HisoooK,  JJ.,  concur ;  Edward  T.  Bartlett,  J.,  absent. 

Ordered  accordingly. 
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Emma  A.  Taylor,  as  Executrix  of  Royal  A.  Johnson, 
Deceased,  Respondent,  v.  New  York  Life  Insurance 
Company,  Appellant. 

Inaurance   (life)  — surrender  value  of  lapsed   policy  —  e^ect   of 

failure  to  pay  premium  note. 

A  policy  of  life  insurance  provided  that  in  case  of  the  failure  of  the 
insured  to  pay  a  premium  after  the  policy  had  been  in  force  three  full 
years  it  should  be  continued  for  its  full  amount,  as  provided  in  a  table 
which  was  made  a  part  of  the  policy  or  for  a  reduced  amount  of  paid- 
up  insurance,  as  also  provided  by  said  table.  The  table  was  headed 
"  Table  of  guarantees,  if  payment  of  premiums  is  discontinued.  Pro- 
vided there  is  no  indebtedness  against  this  Policy.  (Pursuant  to  the 
Insurance  Law  (Chapter  690,  Laws  of  1892)  of  the  State  of  New  York.) " 
It  provided  for  continued  insurance  until  October  20, 1906,  if  premiums 
are  paid  to  December  20,  1898,  and  until  June  20,  1911,  if  premiums  are 
paid  to  December  20, 1899.  The  insured  paid  the  premiums  thereon 
for  three  years.  A  note  was  given  and  accepted  for  tiie  premium  due 
December  20,  1898.  Thereafter  he  wholly  defaulted  in  his  obligations 
to  the  insurer  and  died  October  21,  1906.  ffeldt  that  the  policy,  includ- 
ing the  table  therein,  was  intended  as  a  compliance  with  said  statute; 
that  as  the  statute  requires  the  insurer  to  give  continued  insurance  for 
an  amount  computed  as  therein  directed  "after  deducting  any  indebted- 
ness of  the  insured"  the  insurer  rightfully  deducted  the  amount  due 
on  the  note  of  the  insured  in  computing  the  time  for  which  the  insured 
was  entitled  to  continued  insurance,  and  as  the  time  so  computed  expired 
prior  to  the  death  of  the  insured  his  personal  representative  is  not  enti- 
tled to  recover  the  full  amount  of  the  policy. 

Taylor  v.  N.  T.  Life  las.  Co.,  131  App.  Div.  922,  reversed. 

(Argued  January  7,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  9,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jame8  IL  Mcintosh^  Jerome  L,  Clieney  and  Frank  J. 
G^Neill  for  appellant.  After  the  lapse  of  this  policy  the 
contract  of  tlie  parties,  consisting  of  the  policy  and  the  non- 
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forfeiture  law  of  the  state,  which  was  a  part  of  the  policy  and 
of  tlie  premium  lien  note,  fixed  and  determined  their  respective 
rights  and  obligations.  {Holly  v.  M.  Z.  Lis.  Co.^  105  N.  Y. 
437 ;  07*ay  v.  Barge^  £1  Minn.  498 ;  Marshall  (6  Co.  v. 
Pittsbtcrg  cfe  Cb.,  138  Penn.  St.  321;  Cliandler  &  Co,  v. 
Kiu)b\  86  Iowa,  318 ;  City  of  Galveston  v.  Devlin^  84  Tex. 
319.)  ^^  its  express  terms  the  policy  only  gave  extended 
insurance  in  case  there  was  no  indebtedness  to  the  company 
at  the  time  of  lapse ;  but  there  was  an  indebtedness  to  the 
company,  and  hence  the  table  of  extended  insurance  contained 
in  the  policy  did  not  apply.  Tlie  policy  contained  no  express 
provision  for  insurance  benefits  in  the  event  of  lapse  with  an 
indebtedness  except  that  it  expressly  made  the  laws  of  the 
state  a  part  of  it,  and  the  non-forfeiture  statute  of  the  state 
gave  the  right  to  such  an  amount  of  continued  or  paid-up 
insurance  as  the  excess  of  the  legal  reserve  over  the  indebt- 
edness at  the  time  of  the  lapse  would  buy.  {0.  Nat,  Bank 
V.  M,  B.  L,  Ins,  Co,,  84  Fed.  Rep.  122 ;  81  Fed.  Rep.  935 ; 
Patch  V.  P,  M,  L,  Ins,  Co,,  44  Vt.  481 ;  Goodwin  v.  M,  M. 
L,  Ins,  Co.,  73  N.  Y.  480 ;  N,  Y,  L,  Ins.  Co,  v.  Statham, 
93  U.  S.  24 ;  Mclntyre  v.  C,  S,  L,  Ins,  Co,,  82  Ga.  491 ; 
Emig  v.  M,  B,  L.  Ins,  Co,,  32  Ky.  L.  R.  484.) 

Charles  E.  Spencer  for  respondent.  The  note  made  by 
the  insured  and  Frances  L.  Johnson,  and  given  to  the  defend- 
ant contemporaneously  with  the  assumption  of  the  obligation, 
and  i*eceived  in  payment  of  the  premium  due  December  20, 
•1898,  on  policy  No.  709,974,  is  entitled  to  the  same  force  and 
effect  as  a  payment  of  said  premium  as  though  such  payment 
had  been  made  in  cash.  {Goodwin  v.  M.  M.  L,  Ins,  Co,,  73 
N.  Y.  480 ;  Way  dell  v.  Ltcer,  3  Den.  410 ;  Shaw  v.  R,  L, 
Ins.  Co,,  69  N.  Y.  286;  Carnp  v.  Smith,  49  Hun,  100; 
Whiibeck  v.  Va7h  Ness,  11  Johns.  409 ;  Noel  v.  Murray,  13 
N.  Y.  167 ;  Gibson  v.  Tohey,  46  N.  Y.  637 ;  Hall  v.  Stevens, 
116  N.  Y.  201;  DihhU  v.  Richardson,  171  N.  Y.  131; 
McLean  v.  Griot,  118  App.  Div.  100;  M.  M.  L.  Ins.  Co.  v, 
Boyce,  42  Mich.  19.)     The  contract  of  insurance  and  the  note 
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in  question  should  be  construed  favorably  to  the  plaintiff. 
{Kratzenstein  v.  TT.  Lis.  Co.^  116  N.  Y.  54,  59 ;  Ferguson  v. 
Z7.  M.  Z.  Ins.  Co.y  187  Mass.  8  ;  LF,  Ins.  Co.  v.  Coos  County^ 
161  U.  S.  450  \  L.i&  L.ik  G.  Ins.  Co.  v.  Kearney,  180  LT.  S. 
134.)  Failure  to  pay  a  premium  note  when  due  will  not 
work  a  forfeiture  unless  it  is  expressly  so  provided,  notwith- 
standing a  provision  in  the  policy  that  non-payment  of  pre- 
mium shall  work  a  forfeiture.  (19  Am.  &  Eng.  £ncy.  of  Law 
[2d  ed.],  47 ;  Shaw  v.  R.  L.  Ins.  Co.,  67  Barb.  586  ;  M.  L. 
Ins.  Co.  v.  AUen,  212  111.  134;  McAllister  v.  N.  E.  M.  Z. 
Ins.  Co.,  101  Mass.  558 ;  M.  M.  Z.  Ins.  Co.  v.  Boyce,  42 
Mich.  19 ;  Stepp  v.  N.  Z.  Assn.,  37  S.  C.  417.)  The  words 
"right  to  a  surrender  value  or  paid-up  policy,  which  may  be 
provided  in  said  policy  or  by  statute,"  as  contained  in  said 
note,  cov^r  and  include  the  provision  for  continued  insurance 
as  set  forth  in  the  non-forfeiture  provision  of  the  policy. 
(JDvury  v.  N.  Y.  L.  Ins.  Co.,  115  Ky.  681.)  The  note  was 
not  an  indebtedness  against  the  policy  within  the  meaning  of 
the  words  "  provided  there  is  no  indebtedness  against  this 
policy,"  which  precede  the  schedule  relative  to  continued  and 
paid-up  insurance.  {N.  Y.  L.  Ins.  Co.  v.  Smith,  139  Ala. 
303.) 

Chase,  J.  The  defendant  issued  to  the  plaintiff's  testator 
in  his  lifetime  and  on  the  20th  day  of  December,  1 895,  a  policy 
of  life  insurance  for  $5,000.  The  annual  premium  thereon 
was  $304.  The  policy  contained  provisions  as  follows :  "  This 
policy  cannot  be  forfeited  after  it  shall  have  been  in  force 
three  full  years  as  hereinafter  provided. 

^'First.  If  any  premium  subsequently  due  is  not  paid  as 
hereinbefore  provided,  this  Policy  will  be  continued  for  its 
full  amount  as  provided  in  the  Table  below,  subject  to  the 
conditions  of  this  Policy,  but  without  further  payment  of 
premiums,  and  without  loans,  participation  in  surplus  and 
premium -return ;  or, 

"  Second.  If  any  premium  subsequently  due  is  not  paid  as 
hereinbefore  provided,  this  Policy  will  be  endorsed  for  the 
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reduced  amount  of  paid-up  insurance  provided  in  the  Table 
below,  if  demand  is  made  therefor  with  surrender  of  this 
Policy  within  six  months  tliereafter  subject  to  the  conditions 
of  this  Policy,  but  without  further  payment  of  premiums, 
and  without  loans,  participation  in  surplus  and  premiums- 
return." 

The  table  therein  referred  to  is  a  part  of  the  policy  and  it 
is  headed  ^'  Table  of  guarantees,  if  payment  of  premiums  is 
discontinued.  Provided  there  is  no  indebtedness  against  this 
Policy.  (Pursuant  to  the  Insurance  Law  (Chapter  690,  Laws 
of  1892)  of  the  State  of  New  York.) " 

It  provides  that  the  policy  will  be  continued  for  its  full 
amount  of  $5,000  until  October  20,  1906.  if  the  premiums 
are  paid  thereon  to  December  20,  1898,  and  until  June  20, 
1911,  if  the  premiums  are  paid  thereon  to  December  20, 
1899.  It  also  provides  that  the  policy  will  be  indorsed  as  in 
the  policy  provided  for  $1,000  of  paid  up  insurance  if  the 
premiums  are  paid  to  December  20,  1898,  and  for  $1,333  of 
paid-up  insurance  if  the  premiums  are  paid  to  December  20, 
1899. 

The  testator  paid  the  premiums  on  said  policy  in  cash .  for 
the  years  1895,  1896  and  1897.  On  December  20,  1898, 
instead  of  paying  the  premium  in  cash  he  gave  to  the  defend- 
ant a  note  of  which  the  following  is  a  copy  : 

"  PREMIUM   LIEN   NOTE. 

"  $304.00.  December  20th,  1898. 

"  Twelve  months  after  date  I  promise  to  pay  to  the  order 
of  the  New  York  Life  Insurance  Company,  at  the  office  of 
the  said  Company  in  the  city  of  New  York  the  sum  of  three 
hundred  four  and  00/100  dollars  with  interest  at  the  rate  of 
five  per  cent  per  annum  (for  value  received) ;  being  for  pre- 
mium due  on  December  20, 1898,  on  Policy  No.  709,974  issued 
by  said  Company  on  the  life  of  Royal  A.  Johnson. 
"  It  is  Understood  and  Agreed  : 

"  1.  That  this  note  may  be  renewed,  if  the  interest  thereon 
and  subsequent  premiums  on  said  policy  are  duly  paid. 

^^  2.  That  unless  said  interest  and  premiums  are  duly  paid, 
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policy  and  its  accnnmlations  shall  immediately  become 
forfeited  and  void  except  as  to  the  right  to  a  surrender  valne 
or  paid-np  policy  which  may  be  provided  in  said  policy  or  hy 
statute. 

^'  3.  That  in  the  settlement  of  any  claim  or  any  benefit 
under  said  policy,  before  tliis  obligation  shall  have  been  fnlly 
paid,  the  amount  thereof  shall  be  deducted  from  the  amount 
otherwise  payable  by  said  Company. 

'^  Signature  of  the  person  for  whose 
benefit  the  insnrance  is  effected  : 

"  FRANCES  L.  JOHNSON. 
^^  Signature  of  the  person  whose 
life  is  insured : 

«  ROYAL  A.  JOHNSON." 

He  paid  tlie  interest  on  said  note  in  advance  for  one  year 
but  never  made  any  other  payment  on  account  of  the  policy 
or  the  note  and  he  did  not  surrender  his  policy  or  make 
a  demand  upon  the  defendant  for  continued  or  paid-np 
insnrance. 

The  testator  died  October  21,  1906.  The  beneficiary 
named  in  the  policy  died  before  the  testator  and  the  policy 
by  its  terms  became  payable  to  the  executors,  administrators 
and  assigns  of  the  insured.  The  plaintiff  as  executrix  brought 
this  action  for  the  face  amount  of  the  policy  and  she  has 
recovered  judgment  therefor  less  the  amount  of  said  premium 
note  and  the  interest  thereon  to  the  time  of  the  testator^s 
death. 

When  the  note  of  December  20,  1898,  was  given  the 
defendant  issued  to  the  testator  a  receipt  in  the  nsual  form 
for  the  premium  due  that  day.  The  note  was  accepted  as  a 
payment.  As  we  have  seen,  the  insured  wholly  defaulted  in 
his  obligations  to  the  defendant  from  and  after  December  20, 
1899.  The  rights  of  the  insui-ed  and  those  claiming  through 
the  policy  after  December  20,  1899,  must  be  determined  by 
ascertaining  the  intention  of  the  parties  to  the  contract.  The 
contract  is  expressed  in  the  policy  and  it  should  be  read  in 
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connection  with  the  application  therefor  and  the  Insurance 
Law  of  the  state  of  New  York  and  also  with  the  supplemental 
agreement  as  expressed  in  the  note.  The  table  of  gaarantees 
in  the  policy  is  based  upon  the  statutes  of  this  state  and  the 
amounts  stated  therein  are  computed  as  directed  by  statute 
according  to  the  American  Experience  Table  of  Mortality, 
assuming  that  there  is  no  indebtedness  in  favor  of  the  com- 
pany  against  the  insured  to  be  iii-st  deducted  from  the  divi- 
dend additions  before  the  computation  is  made. 

The  statute  (L.  1892,  ch.  690,  §  88)  provides:  "Whenever 
any  policy  of  life  insurance  *  ♦  *  after  being  in  force 
three  full  years,  shall,  by  its  terms,  lapse  or  become  forfeited 
for  the  non-payment  of  any  premiums  or  any  note  given  for  a 
premium  or  loan  made  in  cash  on  such  policy  as  security,  or  of 
any  interest  on  such  note  or  loan,  the  reserve  on  such  policy  com- 
puted according  to  the  American  Experience  Table  of  Mor- 
tality at  the  rate  of  four  and  one-half  per  cent  per  annum  shall, 
on  demand  made,  with  surrender  of  the  policy  within  six  months 
after  such  lapse  or  forfeiture,  be  taken  as  a  single  premium  of 
life  insurance  at  the  published  rates  of  the  corporation  at  the 
time  the  policy  was  issued,  and  shall  be  applied,  as  shall  have 
been  agreed  in  the  application  or  policy,  either  to  continue  the 
insurance  of  the  policy  in  force  at  its  full  amount  so  long  as 
such  single  premium  will  purchase  temporary  insurance  for 
that  amount,  at  the  age  of  the  insured  at  the  time  of  lapse  or 
forfeiture,  or  to  purchase  upon  the  same  life  at  the  same  age 
paid  up  insurance  payable  at  the  same  time  and  under  the 
same  conditions,  except  as  to  payments  of  premiums,  as  the 
original  policy.  *  *  ♦  The  reserve  hereinbefore  specified 
shall  include  dividend  additions  calculated  at  the  date  of  the 
failure  to  make  any  of  the  payments  above  described  according 
to  the  American  ExperienceTable  of  Mortality  with  interest  at 
the  rate  of  four  and  one-half  percent  per  annum  after  deducting 
any  indebtedness  of  the  insured  on  account  of  any  annual 
or  semi-annual  or  quarterly  premium  then  due,  and  any  loan 
made  in  cash  on  such  policy,  evidence  of  which  is  acknowl- 
edged by  the  insured  in  writing." 
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Tlie  table  could  not  prescribe  the  amount  of  continued  or 
paid-up  insurance  in  case  of  indebtedness  of  any  kind  because 
the  extent  of  the  continued  or  paid-up  insurance  would  be 
dependent  upon  tlie  amount  of  the  indebtedness  to  be  first 
deducted  before  the  continued  or  paid-up  insurance  was 
computed. 

The  table  is  inserted  in  the  policy  to  show  the  rights  of  or 
benefits  to  the  insured  in  continued  or  paid-up  insurance  in 
case  of  default  at  specified  times  in  paying  the  premium 
to  become  due  on  the  policy.  Tlie  guarantees  stated  in  sucli 
table  are  the  benefits  or  rights  expressly  given  by  the  statute. 

The  statute  does  not  purport  to  require  continued  or  paid- 
up  insurance  after  default  except  to  the  extent  of  "  the 
reserve  on  sucli  policy  computed  according  to  the  American 
Experience  Table  of  Mortality  at  the  rate  of  four  and  one- 
lialf  per  cent  per  annum"  including  " dividend  additions" 
calculated  as  in  the  statute  stated,  '^  after  deducting  any 
indebtedness  of  tlie  insured  on  account  of  any  annual  *  ♦  * 
premium  then  due." 

It  is  also  expressly  provided  by  the  note  that  in  the  settle- 
ment of  any  claim  or  any  benefit  under  the  policy  before  the 
note  shall  have  been  fully  paid  the  amount  thereof  shall  be 
deducted  from  the  amount  otherwise  payable  by  the  company. 

The  defendant  placed  at  the  head  of  the  table  the  words 
"  Provided  there  is  no  indebtedness  against  this  policy,"  and 
expressly  referred  to  the  statute,  and  we  are  of  the  opinion 
that  tlie  w^ord  "  indebtedness,"  as  tliere  used,  was  intended  to 
include  any  indebtedness  against  the  insured  in  favor  of  the 
insurer  in  all  respects  the  same  as  it  is  intended  when  used  in 
the  statute  as  quoted.  The  intention  of  the  parties  to  the 
contract  was  to  comply  with  the  statute  of  1892.  The  time 
that  the  insurance  would  be  extended  or  the  amount  of  the 
paid-up  insurance  was  definitely  fixed  and  determined  in  the 
policy  in  all  cases  where  it  was  possible  so  to  fix  and  determine 
the  time  or  amount  in  advance.  In  all  cases  of  indebtedness 
the  continued  or  paid-up  insurance  was  dependent  upon  the 
amount  of  the  indebtedness.     The  fact  of  an  indebtedness  to 
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the  defendant  did  not  forfeit  the  right  to  continned  or  paid- 
up  inanrance,  bnt  simply  left  the  time  of  the  extension  or  the 
amount  of  the  paid-up  insurance  dependent  upon  a  compu- 
tation to  be  made  when  the  amount  of  the  indebtedness  was 
determined.  It  appears  by  the  record  that  the  time  for  which 
the  insurance  could  be  extended  when  computed  as  the  stat- 
ute is  construed  by  us  expired  prior  to  the  death  of  the  insured 
and  the  plaintiflE  is,  therefore,  not  entitled  to  recover  the  full 
amount  of  the  policy. 

It  also  appears  that  the  defendant  assumed  that  by  said 
note  the  insured  had  elected  in  case  of  a  forfeiture  as  pro- 
vided by  the  policy  to  take  paid-up  insurance  as  provided  by 
the  statute  and  that  such  paid-up  insurance  was  then  com- 
puted by  the  company  at  $788  and  that  the  defendant  is 
willing  to  pay  to  the  plaintiff  the  amount  of  such  paid-up 
insurance. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  result. 

CuLLEN,  Oh.  J.,  Vann,  Weeneb,  Willard  Bartlett  and 
HisoocK,  JJ.,  concur ;  Edward  T.  Bartlett,  J.,  absent. 

Judgment  reversed,  etc. 


Ida  J.  LooKHART,  as  Administratrix  of  the  Estate  of  Eat- 
MOND  Emerson,  Deceased,  Bespondent,  v,  Charles  J. 
Hoffman  et  al..  Appellants. 

Labor  Law — provision  requiring  materials  to  be  hoisted  inside 
of  certain  buildings  relates  to  the  construction  of  new  buildings, 
not  to  alteration  of  old  buildings. 

While  defendants  were  engaged  in  repairing  a  building,  the  derrick,  which 
was  used  for  hoisting  material  directly  from  the  street,  fell  from  the  roof 
into  the  street,  carrying  the  plaintiff's  intestate,  one  of  defendants'  work- 
men, with  it.  This  action  is  brought  to  recover  damages  for  his  death 
on  the  ground  of  defendants'  negligence.  The  court,  in  charging  the 
jury,  quoted  a  portion  of  the  provisions  of  section  20  of  the  Labor  Law 
(Cons.  Laws,  ch.  31),  as  follows  :  "  If  a  building  in  course  of  construc- 
tion is  five  stories  or  more  in  height,  no  lumber  or  timber  needed  for 
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such  construction  shall  be  hoisted  or  lifted  on  the  outside  of  such  build- 
ing." At  the  conclusion  of  the  charge  the  defendants'  counsel  asked 
the  court  to  instruct  the  jury  that  that  portion  of  the  statute  "  relates 
to  the  erection  or  construction  of  a  new  building  and  not  to  the  altera- 
tion  of  a  building  after  construction."  Tbis  request  was  denied  and 
the  defendants  excepted.  Held,  error. 
D*ckhart  v.  Hoffman,  128  App.  Div.  917,  reversed. 

(Argued  January  10,  1910;  decided  January  25,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  November  28,  1908,  affirming  a  judgment  in 
favor  of  plaintiflF  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

P.  Chamberlain  for  appellants.  The  contention  that  owing 
to  the  fact  that  this  building  was  five  stories  in  height  the 
derrick  was  used  in  violation  of  section  20  of  the  Labor  Law 
providing  that,  "  If  a  building  in  course  of  construction  is  five 
stories  or  more  in  height,  no  lumber  shall  be  hoisted  or  lifted 
on  the  outside  of  such  building "  cannot  be  sustained.  (L. 
1899,  ch.  192,  §  1 ;  L.  1905,  ch.  520,  §  1.) 

Oeorge  D.  Forsyth  for  respondent.  The  building  was  five 
stories  or  more  in  height  and  was  within  the  prohibition  of  the 
statute  forbidding  the  hoisting  of  materials  outside  the  build- 
ing. (Sutherland  on  Stat.  Const.  §§  585,  586 ;  State  v.  Powers^ 
36  Conn.  77.) 

Gray,  J.  The  defendants,  as  contractors,  were  engaged 
in  repairing,  and,  in  part,  raising,  roofs  upon  a  building  in 
the  city  of  Rochester  and  in  rebuilding  portions  of  the  walls. 
The  building  was  five  stories  in  height  and  a  derrick  had  been 
erected  upon  the  roof,  in  order  to  hoist  the  materials  needed, 
directly,  from  the  street.  The  derrick  was  not  made  fast  to 
the  building ;  but  two  long  sills,  or  legs,  extended  from  the 
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upright  mast,  upon  which  the  boom  swung,  and  were  so 
weighted  by  heavy  ballast,  as  to  counterbalance  the  strain  of 
the  load  upon  the  tackle.  On  the  day  in  question,  some  part 
of  the  ballast  had  been  removed,  and  in  hoisting  a  load  of 
timbers,  the  derrick  tilted,  raising  its  sills,  and  went  over  into 
the  sti*eet ;  carrying  with  it  tlie  plaintifiTs  intestate,  one  of 
the  defendants'  workmen,  at  the  time,  employed  upon  the 
roof.  This  action  was,  thereafter,  brought  by  the  adminis- 
tratrix  of  the  deceased  to  recover  damages,  upon  the  ground 
that  his  death  was  occasioned  by  the  negligence  of  the  defend- 
ants. Without  further  details  of  the  occurrence,  it  suffices 
to  say  that  the  evidence  supported  the  finding  of  the  jury 
that  tlie  defendants  had  neglected  the  duty,  owing  by  them 
to  the  deceased,  to  furnish  tlie  safe  and  proper  mechanical 
contrivances  for  the  doing  of  the  work,  which  the  law  com- 
manded. (See  sec.  18  of  the  Labor  Law.)  The  unanimous 
affirmance  of  the  plaintiffs  judgment  has  conclusively  settled 
all  questions  of  fact  and  we  should  not  disturb  the  determina- 
tion Ijelow,  were  it  not  for  an  erroneous  instruction  given  by 
the  trial  court  to  the  jurors,  with  respect  to  the  application  of 
a  certain  provision  of  the  Labor  Law.  Li  submitting  the 
case  to  them,  the  court,  iirst,  quoted  the  provisions  of  section 
18  of  the  Labor  Law,  containing  the  requirement  that  an 
employer  of  laborers  in  the  erection,  repairing,  altering,  or 
painting,  of  a  building  shall  not  furnish  unsafe,  unsuitable, 
or  improper,  mechanical  contrivances  and,  then,  quoted  a  por- 
tion of  the  provisions  of  section  20  of  the  same  law.  He  said, 
"  If  a  building  in  the  course  of  construction  is  five  stories  or 
more  in  height,  no  lumber  or  timber  needed  for  such  con- 
struction shall  be  hoisted,  or  lifted,  on  the  outside  of  such 
building".  At  the  conclusion  of  the  charge,  the  defendants' 
counsel  asked  the  court  to  instruct  the  jury  that  that  portion 
of  the  statute  "  relates  to  the  erection  or  construction  of  a  ne\v 
building  and  not  to  the  alteration  of  a  building  after  construe 
tion".  This  request  was  declined  and  the  defendants 
excepted. 

We  think  that  the  trial  court  committed  an  error  in  holding 
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this  provision  of  the  Labor  Law  to  have  any  application 
and  that  the  error  is  such  as  to  require  a  new  trial  of  the 
action. 

Section  20  of  the  Labor  Law  is  entitled  "  Protection  of  per- 
sons employed  on  buildings  in  cities ''.  It  prescribes,  in  some 
detail,  the  doing  of  certain  things  by  "  all  contractors  and 
owners,  when  constructing  buildings  in  cities ",  which  relate 
to  floorings,  as  the  building  progresses,  and  to  the  guard- 
ing of  any  shafts,  or  openings,  on  each  floor ;  all  in  the  exe- 
cution of  the  idea  that  the  laborer  shall  be  safeguarded  against 
possible  accidents,  while  a  building  is  going  up.  Then  fol 
lows  the  inhibitory  clause  quoted  to  the  jurors.  The  descrip. 
tion  of  "  a  building  in  the  course  of  construction  ",  to  which 
the  provision  is  directed,  gives  some  suppoi*t  to  the  argument 
that  it  applies  to  any  case,  where  the  work  being  done  upon 
a  building,  actually,  involves  construction.  Doubtless,  these 
defendants  were  constructing  new  roofs  and  new  walls  and, 
in  a  sense,  parts  of  this  building  were  ^'  in  courae  of  construc- 
tion ".  But  there  are  two  considerations,  which  lead  to  the 
conclusion  that  this  provision  of  the  law  could  not  have  been 
intended  to  apply  to  the  case  of  a  completed  building  upon 
which  alterations  were  being  made,  however  involving  work 
of  construction,  and  that  to  so  apply  it  would  work  too  harshly, 
in  the  absence  of  a  more  explicit  command.  In  the  flrst 
place,  the  clause,  when  read  in  connection  with  the  whole 
section,  appears  to  be  supplemental,  in  adding  to  the  precau- 
tions, which  the  builder  is  to  observe  for  the  protection  of  his 
workmen,  when  constructing  a  building.  Those  precautions 
relate  to  a  building,  while  yet  in  more  or  less  of  a  skeleton 
state.  From  its  foundation  up,  the  building  contemplated  by 
the  section  is,  as  to  each  of  its  floore,  so  incomplete  as  to 
require  the  taking  of  the  precautions  prescribed  for  the  safety 
of  workmen  and  that  the  hoisting  of  materials  should  be  done 
within  the  building,  after  it  attains  a  certain  height,  would, 
ordinarily,  present  no  difficulty.  The  provision,  in  forbid- 
ding the  outside  hoisting  of  materials,  in  such  a  case,  is  in  line 
with  others  in  the  section,  looking  to  a  safer  performance  of 
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the  labor  and  the,  as  yet,  open,  or  unclosed,  floorings  offer 
a  way  promotive  of  greater  security  when  hoisting  is  to  be 
done  at  such  a  height. 

But,  and  this  is  the  further  consideration  moving  our  judg- 
ment, if  the  inliibition  should  be  construed  as  applying  to  a 
building,  completed  as  a  structure,  while  undergoing  altera- 
tions, in  additions  or  otherwise,  then  to  compel  the  hoisting 
of  such  materials  within,  instead  of  outside,  may  subject  tlie 
owner  to  serious  difficulties  and  to  extraordinary  expenditures, 
and  tenants  of  the  building  to  possible  eviction.  Floors  may 
have  to  be  torn  up  and  openings  made,  sufficiently,  to  permit 
of  the  passage  of  such  timbers  as  tlie  alterations  require.  In 
this  building  there  were  elevators  and,  possibly,  the  materials 
needed  might  have  been  carried  up  in  them,  or  tlirougli  the 
shafts ;  but  it  is  quite  conceivable  that  many  completed 
buildings  might  be  inadequately  furnished  with  openings  for 
such  purposes.  In  a  new  building,  which  is  being  constructed, 
provision  can  readily  be  made  for  a  compliance  with  the 
statute. 

It  is  true  that  a  remedial  statute  should  be  liberally  con- 
strued and  that  any  case  within  its  purview  should  be  included, 
when  it  is  possible  to  do  so,  without  doing  violence  to  language. 
But  statutes  should  be  reasonably  construed  with  reference  to 
their  apparent  purpose  and  to  those  considerations,  which 
address  themselves  to  the  plain  and  observant  minds  of  those 
persons,  whose  conduct  is  to  be  governed  by  them.  As 
applied  to  the  case  of  a  new  building,  in  course  of  construc- 
tion from  its  foundations  and  which  has  reached  its  fifth  story, 
the  provision  in  question  is  consistent  with  the  intent  to  be 
gathered  from  the  preceding  provisions  and  with  the  reason 
of  the  thing.  If  its  enactment  had  been  with  the  intent  that 
it  should  apply  to  cases  where  the  work  of  construction  in 
progress  was  the  repairing,  or  the  altering,  of  buildings,  it 
would  have  been  more  appropriately  placed  in  section  18  of 
the  Labor  Law. 

The  error  is  one,  which  cannot  be  disregarded ;  inasmuch  as 
we  cannot  say  that  it  did  not  influence  the  verdict.     The 
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jnrors  may  well  have  snppoeed  that  the  defendants  had  been 
violating  the  law  in  conducting  their  work  and,  hence,  have 
determined  against  them ;  regardless  of  whether  they  had 
made  out  a  defense  upon  the  merits  of  the  controversy,  as  to 
where  the  negligence  lay. 

The  judgment  should  be  reversed  and  a  new  trial  granted ; 
with  costs  to  abide  the  event. 

CcLLEN,  Oh.  J.,  Edward  T.  Bartlett,  Hajght,  Vann, 
Werner  and  Hisoook,  JJ.,  concur. 

Judgment  reversed,  etc 


In  the  Matter  of  the  Application  of  Joseph  P.  Fallon, 
Appellant  and  Respondent,  for  a  Writ  of  Mandamus  to 
the  Board  of  County  Canvassers  of  the  County  of  New 
York. 

John  J.  Dwyer,  Intervenor,  Besjpondent  and  Appbllant. 

Election.  Law  --  construction  of  provisions  relating  to  single  cross 

X  mark  on  ballot. 

Id  construing  rule  9  of  section  368  and  rule  7  of  section  358  of  the  Elec- 
tion Law  (Cons.  Luw^,  cli.  17)  such  a  construction  of  the  word  "single  ** 
and  of  the  provision  "one  straight  line  crossing  another  straight  line" 
should  be  adopted  that  a  tremulous  line  drawn  by  nn  infirm  elector,  or 
an  irregular  or  curved  line  drawn  by  an  elector  with  poor  eyesight  or 
with  muscles  untrained  to  the  use  of  a  pencil,  or  any  single  line  hut 
once  crossing  another  single  line  in  such  a  way  as  to  substantially 
comply  with  the  statute,  should  not  be  held  void. 

Matter  of  FaUon,  135  App.  Div.  195,  modified. 

(Argued  January  17,  1910;  decided  January  25,  1910.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  17,  1909,  which  modified  and  affirmed  as  modified 
an  order  of  Special  Term  granting  a  motion  for  a  peremptory 
writ  of  mandamns  to  compel  the  board  of  county  canvassers 
of  the  county  of  New  York  to  recanvass  and  recount  certain 
ballots  voted  at  the  last  genernl  election  which  had  been 
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rejected  as  void  or  objected  to  and  laid  aside  by  inspectors  of 
election. 

A.  S,  Oilbei*t  and  JuLiua  M,  Mayer  for  petitioner,  appellant 
and  respondent.  If  ballots  really  void  ander  the  Election 
Law  have  been  treated  by  the  inspectors  of  election  as  ballots 
marked  for  tlie  purpose  of  identification  and  counted,  tlie 
court  in  a  mandamus  proceeding  under  the  statute  subjecting 
the  ballots  to  judicial  investigation,  must  declare  them  to  be 
void  ballots  and  direct  the  inspectoi-s  of  election  to  make  a 
statement  of  the  result  of  the  election  on  that  basis.  {People 
ex  rd.  White  v.  Aldennen,  157  N.  Y.  431.)  The  ballots  in 
regard  to  which  the  appellant,  Fallon,  has  appealed  to  this 
court  are  void  because  they  have  upon  them  a  mark  or  marks 
other  than  a  "single  X  mark."  {People  ex  rel,  Feeny  v. 
Bd,  of  Canvassers^  156  N.  Y.  36 ;  People  ex  rd,  Ohert  v. 
Bourke^  31  Misc.  Rep.  461 ;  Matter  of  Thaoher  v.  Lent^  71 
App.  Div.  483.) 

James  C.  Church  and  Denis  0*Leary  Cohalan  for  inter- 
venor,  respondent  and  appellant.  Subdivision  9  of  section 
368  of  the  Election  Law  should  be  liberally  construed. 
{People  ex  rel.  Wdls  v.  Collins^  19  App.  Div.  457 ;  People 
ex  rel.  Nichols  v.  Canvassers^  129  N.  Y.  395 ;  People  ex  rel. 
Hasirouck  v.  Supervisors^  135  N.  Y.  522 ;  People  ex  rd. 
Feeny  v.  Canvassers^  156  N.  Y.  36  ;  White  v.  Bd.  of  Alder- 
men, 31  App.  Div.  438 ;  157  N.  Y.  431 ;  Matter  of  Hearst, 
48  Misc.  Rep.  458.) 

Per  Curiam.  Counsel  differ  as  to  the  rule  of  construction 
that  should  be  applied  to  the  Election  Law  (Cons.  Laws,  ch. 
17)  with  reference  to  the  method  of  marking  ballots  by  electors. 
This  difference  of  opinion  relates  especially  to  two  words  appear- 
ing in  the  statute,  to  wit :  1.  The  word  "  single,"  as  used  in 
subdivision  9  of  section  368  as  follows  :  "A  void  ballot  is  a  bal- 
lot upon  which  there  shall  be  found  any  mark  other  than  a  single 
cross  X  mark  made  for  the  purpose  of  voting."  2.  The  word 
*^  straight "  as  used  in  rule  7  af  section  358  as  follows :  "  One 
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straight  line  crossing  another  straight  line  at  any  angle  within 
a  party  cii*c]e,  or  within  the  voting  spaces,  shall  be  deemed  a 
valid  voting  mark." 

It  is  practically  impossible  for  a  person  to  make  a  line  that 
is  technically  straight  withont  the  use  of  mechanical  appli- 
ances. The  construction  of  the  statute  so  far  as  it  requires 
"  one  straight  line  crossing  another  stmight  line  "  should  be 
liberal.  In  construing  the  word  '^  single  "  the  same  rule  of 
construction  should  apply  so  far  as  consistent  with  the  fact 
that  it  was  used  by  the  legislature  after  this  court,  in  People 
ex  rd.  Feeiiy  v.  Board  of  Canvassers  (156  N.  Y.  36),  had 
liberally  construed  the  general  language  of  the  statute  as 
it  then  existed  relating  to  the  cross  mark  and  also  in  con- 
nection with  the  use  of  the  word  "  one "  in  said  rule  7  of 
section  358  of  the  present  statute. 

Such  construction  should  be  adopted  that  a  tremulous  line 
drawn  by  an  infirm  elector  or  an  irregular  or  curved  line 
drawn  by  an  elector  with  poor  eyesight  or  with  muscles 
untrained  to  the  use  of  a  pencil,  or  any  single  line  but  once 
crossing  another  single  line  in  such  a  way  as  to  substantially 
comply  with  the  statute  (even  if  it  is  somewhat  hooked  at  the 
end  or  the  line  has  been  retraced  and  the  pencil  has  not  been 
kept  exactly  on  the  line  at  parts  removed  from  the  point 
where  the  lines  cross)  should  not  be  held  void. 

Counsel  for  the  parties  in  open  court  stated  that  there  is 
no  claim  on  this  appeal  that  the  disputed  ballots  were  marked 
by  the  voters  with  fraudulent  intent. 

Applying  the  rules  above  stated  we  are  of  the  opinion  that 
the  order  appealed  from  should  be  reversed  as  to  the  ballots 
marked  Exhibits  Nos.  13,  15,  16,  33,  36,  68,  67,  90,  96,  124, 
134,  135,  138,  147,  149  and  160,  which  said  ballots  were 
declared  valid  by  the  Appellate  Division  and  which  said  bal- 
lots should  be  declared  void,  and  said  order  appealed  from 
should  be  further  reversed  as  to  the  ballots  marked  Exhibits 
Nos.  35,  145  and  170,  which  said  ballots  were  declared  void 
by  the  Appellate  Division,  and  which  said  ballots  should  be 
declared  valid. 
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In  all   other  respects  the  order  appealed  from  should  be 
affirmed,  without  costs  to  either  party.* 

CuLLEN,    Ch.    J.    (dissenting).     I    think    the    Appellate 
Division  was  right  in  substantially  all  the  instances  in  which 
it  held  a  ballot  valid.     The  provisions  of  the  statutes  as  to 
the  character  of  the  voting  mark  to  be  made  by  the  elector 
must  be  construed  most  liberally ;  otherwise,  the  whole  voting 
scheme  provided  by  law  would,  in  my  opinion,  be  unconstitu. 
tional.     The  elector  must  be  given  a  reasonable  opportunity 
to  exercise  the  right  given  him  by  the  Constitution  of  the 
state,  and  that  opportunity  must  be  reasonable,  bearing  in 
mind  human  infirmities.     It  was  conceded  on  the  argument 
that  in  the  case  of  every  one  of  the  ballots  before  us  the 
intention  of  the  voter  was  honest,  and  there  was  no  design  to 
mark  the  ballots  for  identification.     This  concession  should 
uphold  those  ballots.     The  opinion  of  the  majority  of  my 
brethren  concedes  that  the  line  of  the  cross  mark  need  not  be 
straight,  despite  of  the  statutory  requirement  to  that  effect, 
and  proi)erly  so  concedes,  for  it  would  be  impossible  for  a 
large  proportion  of  the  electors  to  make  an  absolutely  straight 
line  without  the  aid  of  a  rule  or  mechanical  contrivance, 
especially  in  the  dim  and  flickering  light  afforded  by  a  single 
candle  in  the  voting  booths  of  New  York  city.     I  think  the 
necessities  of  the  case  equally  require  a  liberal  construction 
of  the  statute  in  other  respects;  otherwise,  as  already  said, 
the  statute  might  be  unconstitutional. 

Okay,  Edward  T.  Bartlett,  Vann  and  Chase,  JJ.,  con- 
cur in  per  curidm  opinion  ;  Haight  and  Willard  Bartlett, 
JJ.,  concur  in  result,  being  in  favor  of  a  liberal  construc- 
tion of  the  statute  in  all  respects;  Cullen,  Ch.  J.,  reads 
dissenting  memorandum. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  York  ex  rel.  James  F. 
McLaughlin,  Respondent,  v.  Joseph  A.  Ammenweeth  et 
al.,  Constituting  the  Board  of  Election  Inspectors  of  the 
Sixteenth  Election  District  of  the  Fourth  Assembly  District 
of  the  Borough  of  Queens,  Respondent,  and  Wiluam  A.  Dk 
Geoot,  Appellant. 

The  People  of  the  State  of  New  York  ex  rel.  William  A. 
De  Groot,  Appellant,  v.  The  Board  of  County  Canvass- 
ers OF  the  County  of  Queens  et  ah,  Respondents. 

Elections  —  mandamus  will  lie  to  compel  inspectors  to  meet  and 
count  ballots  '* protested  as  marked  for  identification''  which 
were  not  counted  for  any  candidate. 

The  Election  Law  continues  the  inspectors  of  election  in  office  for  the 
purpose  of  proceedings  to  review  their  action  upon  ballots  which  have 
been  protested  or  rejected  by  them  as  void.  It  is  one  of  the  functions 
of  the  writ  of  mandamus  to  remeily  an  evil  which  would  result  from  the 
neglect  to  perform  an  official  duty,  and  it  will  lie  against  inspectors  for 
the  purpose  of  such  a  review. 

Although  the  court  cannot  command  a  recount  of  baUots  already  counted 
by  the  inspectors,  a  mandamus  will  issue  to  them  to  meet  and  count 
ballots  which  have  been  "protested  as  marked  for  identification/'  and 
which  they  have  not  counted  for  any  candidate,  and  to  make  true 
return  thereof  and  correct  their  statement  of  the  votes  cast  in  their 
district,  and  to  count  the  ballots  for  the  candidates  whose  names  appear 
thereon. 

(Argued  January  17,  1010;  decided  January  25,  1910.) 

Appeal  in  the  first  above-entitled  proceeding  from  an 
order  of  tlie  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  entered  December  30, 
1909,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  inspector  of  election  to  reconvene  and  can- 
vass and  count  certain  ballots  voted  at  the  last  general 
election  which  were  marked  as  "protested  as  marked  for 
identification." 
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Appeal  in  the  second  above-entitled  proceeding  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  December  30, 1909,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a  per- 
emptory writ  of  mandamus  to  compel  the  defendant  board  of 
county  canvassers  to  direct  the  board  of  inspectors  of  the  six- 
teenth election  district  of  tlie  fourth  assembly  district  in  the 
county  of  Queens  to  correct  the  certified  statement  of  the  result 
of  the  canvass  of  the  vote  in  said  election  district  cast  at  the 
last  general  election  so  as  to  conform  to  the  tally  sheets  of 
said  vote.        , 

The.  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Fraiiklin  M.  Tomlin  for  appellant.  The  order  appealed 
from  in  effect  granted  the  recount  of  seventeen  ballots  marked 
"  Protested  as  marked  for  identification  "  in  violation  of  the 
express  pi'ovisions  of  the  Election  Law.  {Matter  of  Hearst 
V.  Woelperj  183  N.  Y.  274 ;  People  ex  rel.  White  v.  Alder- 
man^ 157  N.  Y.  431;  Matter  of  Ordinay^  118  App.  Div. 
386.) 

Leander  B.  Faber  for  respondents.  Mandamus  was  the 
proi>er  remedy.  {People  ex  rel.  Smith  v.  Schielleiiiy  95 
N.  Y.  124 ;  People  ex  rel,  Sturtevantv,  Armstrong^  116  App. 
Div.  103  ;  Matter  of  Stewart^  155  N.  Y.  546 ;  People  ex  rel, 
BradUy  v.  Shaw^  133  N.  Y.  493.)  Public  officers  can  be 
compelled  by  the  court  to  perform  the  duties  pertaining  to 
tlieir  office.  {People  ex  rel.  Smith  v.  Schiellein^  95  N.  Y. 
124 ;  People  ex  rel,  Sturtevant  v.  Arm^troiig^  116  App.  Div. 
103;  Matter  of  Stewart^  155  N.  Y.  546;  People  ex  rel. 
Wooster  v.  Maher,  141  N.  Y.  330.) 

Gray,  J.  I  think  that  the  order  granted  below  was  right, 
whicli  directed  a  peremptory  writ  of  mandamus  to  issue,  com- 
manding the  inspectors  of  election  of  the  16th  election  dis- 
trict, of  the  4th  assembly  district,  Queens  county,  to  meet  and 
to  count  certain  17  ballots,  which  had  been  ^^  protested  as 
marked  for  identification  "  and  whicli  the  inspectors  had  not 
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counted  for  Any  candidate,  for  the  candidates  whose  names 
appear  thereon  for  tlie  ofBce  of  Municipal  Court  justice  of 
the  4th  Municipal  Court  district,  of  the  borough  of  Queens, 
to  make  a  true  return  thereof  and  to  correct  their  statement 
of  the  votes  cast  in  said  district. 

If  the  effect  of  the  proceeding  had  been  to  command  a 
recount  of  ballots,  already  counted  by  tlie  inspectors  of  elec- 
tion, it  would  be  contrary  to  the  law.  {Matter  of  Hearst  v. 
Woelperj  183  N.  Y.  284.)  But  that  was  not  the  case.  The 
question  presented  upon  these  records  relates  to  17  ballots,  on 
which  no  vote  was  counted  for  candidates  for  justice  of  the 
Municipal  Court  of  the  city  of  New  York,  4th  district,  borough 
of  Queens,  or  for  any  candidate  thereon.  By  reference  to  these 
records,  it  appears  from  the  tally  sheet  of  ballots  cast  in  this  16th 
election  district  tliat  the  total  number  of  ballots  cast  was  361 
and  that,  as  to  17  of  them,  no  vote  was  counted  for  the  ofSce  in 
question.  The  county  clerk's  official  statement  of  ^^  Election 
Returns  "  shows  the  same  number  of  ballots,  out  of  the  whole 
number,  on  which  such  vote  was  not  counted.  By  the  affi- 
davits, upon  which  the  application  for  a  writ  of  peremptory 
mandamus  was  made,  it  appeared  from  the  statements  of  two 
of  the  inspectors  of  election  that  17  ballots  cast  in  tlie  said 
election  district  were  marked  ^^  protested  as  marked  for 
identification  "  and  "  were  not  counted  for  any  candidate 
wlio'se  name  appeared  thereon."  On  the  hearing  had,  upon 
the  return  to  the  order  to  show  cause  why  the  application 
should  not  be  granted,  all  the  inspectors  of  election  ^^  appeared 
and  stated  in  open  court  that  the  17  ballots  were  not  counted 
for  any  candidate,  but  were  returned  as  protested  ballots". 
It,  further,  appeared  that  these  17  ballots,  so  marked,  were 
placed  with  void  ballots  in  an  envelope  and  filed  with  the 
county  clerk.  These  facts  are  recited  in  the  order,  which 
directed  the  writ  of  mandamus  to  issue.  That  order  com- 
manded the  inspectors  to  meet  and  to  open  the  envelope  con- 
taining the  void  and  protested  ballots  and  to  count  the  17 
ballots  therein,  "  marked  as  ^  protested  as  being  marked  for 
identification ',  and  which  were  not  counted  at  such  general 


1910.]    People  ex  bel.  McLaughlin  v.  Ammenwbrth.    343 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gbay,  J. 

election  for  anj  candidate  wliose  name  appears  thereon,  and 
to  canvass  and  recoant  tlie  same  for  the  candidates,  whose 
names  appear  thereon  for  the  office  of  Municipal  Court  Jus- 
tice ",  in  question.  The  effect  of  the  order  was  to  require  that 
their  ^^  statement  and  i*eturn  will  show  for  whom  said  17  ballots 
were  cast  for  the  office  ". 

It  is  clear  enough  that  no  recount  has  been  ordered  of  bal- 
lots, which  were  once  counted,  or  which  were  included  in  any 
return  of  votes  counted  for  the  office  of  Municipal  Court 
justice.  The  Election  Law,  (Sees.  370,  373 ;  2  Consolidated 
Laws,  962,  963),  requires  that  all  the  ballots,  which  are  pro- 
tested as  marked  for  identification,  shall  be  counted,  but  must 
be  separately  placed  in  a  sealed  package,  and  section  381  pro- 
vides for  a  judicial  investigation  of  such  ballots,  in  proceed- 
ings taken  to  obtain  the  writ  of  mandamus.  As  the  result  of 
such  judicial  investigation,  any  ballot,  which  the  court  deter- 
mines to  have  been  marked  for  the  purpose  of  identification,, 
is  "  to  be  excluded  upon  a  recount  of  sucli  votes". 

It  will  not  do  to  say  that  the  court  is  without  power,  under 
the  Election  Law,  to  order  the  counting  of  these  17  ballots. 
While  the  power  is  expressly  granted  to  order  a  recount  of 
votes,  where  ballots  are  held  to  have  been  marked  for  identi- 
fication and  have  1)een  counted,  and  to  exclude  votes  thereon, 
the  power,  necessarily,  exists,  also,  to  compel  a  compliance 
with  the  statute  that  all  such  ballots  shall  be  counted  by  the 
inspectors  "  as  if  not  so  protested  ".  (Election  Law,  sec.  370 ; 
2  Consolidated  Laws,  962.)  The  law  assumes  a  compliance 
with  its  direction  by  the  inspectors  of  election  and  makes  pro- 
vision for  the  judicial  investigation  and  for  a  recount  as  to 
ballots  questioned  and  counted,  but  held  invalidated  by  the 
court.  If  the  election  officere  have  failed  to  perform  their 
duty  to  count  such  ballots,  a  case  arises  where  the  court 
should,  and  may,  compel  them  to  perform  such  duty.  If  this 
were  not  true,  there  would  result  a  disfranchisement  of  such 
voters.  Voters,  entitled  by  law  to  have  their  votes  counted, 
would  be  remediless.  It  is  one  of  the  functions  of  the  writ 
of  mandamus  to  remedy  an  evil,  which  would  result  from  the 
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neglect  to  perform  an  official  duty.  {People  ex  rel.  Smith  v. 
Schielleitiy  95  N.  Y.  124 ;  Matter  of  Stewart^  155  ib.  545.) 
The  Election  Law  continues  the  inspectors  in  office  for  the 
purpose  of  proceedings  to  review  their  action  upon  ballots, 
which  have  been  protested,  or  rejected  by  them  as  void,  and 
they  must  be  deemed  as  continued  in  office  for  such  a 
proceeding  as  this. 

It  is  nnnecessary  to  consider  the  appeal  in  the  proceeding 
to  compel  the  board  of  county  canvassers  to  correct  the  certi- 
fied statement  of  the  result  of  tlie  canvass  of  the  vote  cast  at 
the  late  general  election.  I  think  the  opinion  of  the  Appel- 
late Division  sufficiently  discusses  tlie  question  involved  in 
that  proceeding. 

I  advise  the  affirmance  of  both  orders  appealed  from. 

C[JLLEN,  Ch.  J.  (dissenting).  The  record  in  this  case  is 
very  meagre,  but  as  well  as  can  be  discerned  from  the  affi- 
davits, and  also  from  the  terms  of  the  mandamus  granted  by 
the  court,  the  facts  are  as  follows :  At  the  general  election 
held  on  the  2nd  of  Noveml)er  last,  the  respondents  were  the 
inspectors  of  election  of  the  16th  election  district  of  the  4th 
assembly  district  in  the  borough  of  Queens.  After  the  con- 
chision  of  the  election  they  canvassed  tlie  votes,  certified  the 
results  of  their  canvass  and  filed  their  certificate  required  by 
law  in  the  clerk's  office  of  the  county  of  Queens.  Seventeen 
ballots  were  protested  and,  as  required  by  the  statute,  were 
so  indorsed  by  the  inspectors  of  election  and  placed  in  a  sealed 
envelope,  which  was  also  deposited  with  the  clerk  of  Qneens 
county.  On  the  5th  of  November  the  relator,  a  candidate  for 
the  office  of  justice  of  Municipal  Court  for  the  4th  district,  on 
affidavits  from  two  of  the  inspectors  and  a  watcher,  that  these 
protested  ballots  had  not  been  counted  for  either  of  the 
respective  candidates,  applied  to  the  Special  Term  of  the 
court  for  a  mandamus  directing  the  inspectoi'S  to  canvass  such 
ballots  and  correct  their  return  in  accordance  with  the  result 
of  such  canvass.  On  the  return  day  of  the  application,  on 
November  8th,  the  two  other  inspectors  appeared  before  the 
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conrt  and  admitted  tlie  fact  to  be  as  charged  in  the  affidavit. 
The  appellant  De  Groot,  also  a  candidate  for  the  office  of 
JQStice,  appeared  in  opposition.  The  application  was  granted, 
the  inspectors  directed  to  canvass  the  protested  ballots  and 
after  the  canvass  correct  tlieir  returns  in  conformity  with  the 
resnlt  of  such  canvass. 

Unqnestionably,  under  the  terms  of  the  statute,  the  inspect- 
ors sliould  have  counted  these  ballots  for  the  respective  can- 
didates for  which  they  were  cast,  leaving  their  validit}'  to  be 
thereafter  determined  by  the  court  in  a  special  proceeding 
taken  for  the  purpose.  It  may  be  assumed,  that  acting 
apparently  in  good  faith,  but  misunderstanding  the  law,  they 
as  matter  of  fact  did  not  count  these  ballots.  Granting  that  this 
error  was  committed  by  the  inspectors,  the  question  remains 
whether  there  was  any  power  in  them,  either  on  their  own 
initiative,  or  upon  the  order  of  the  court,  to  correct  the 
error  by  changing  the  result  of  the  canvass  as  certified  by 
them  and  filed  in  the  office  of  the  county  clerk.  That  this 
proceeding  is  not  based  on  any  provision  of  the  Election 
Law,  but  on  the  common-law  power  of  the  court  to  issue  a 
mandamus  to  public  officers  to  compel  the  performance  of 
their  duty,  is  conceded  by  the  learned  judge  who  wrote  in  the 
Appellate  Division,  and  is  entirely  clear.  And  it  is  also  clear 
that  unless  the  inspectors  liad  the  power  to  change  their  return 
without  an  order  of  the  court  the  court  had  no  authority  to 
compel  such  change,  for,  with  a  few  statutory  exceptions  a 
mandamus  lies  only  to  compel  the  performance  of  a  duty  which 
it  was  incumbent  on  the  officer  to  perform  before  the  man- 
damus was  granted.  Though  the  decisions  are  few  and  the 
question  has  not  been  presented  to  this  court,  it  is  the  settled 
law  of  the  state  that  after  an  election  return  has  once  been 
made  the  same  cannot  be  altered,  but  the  remedy  for  error  or 
for  fraud  must  be  found  in  -quo  warranto.  The  first  decision 
where  this  was  held  was  People  ex  rel.  Bailey  v.  Supervisors 
of  6^r^tfn«(  12  Barb.  217),  decided  by  the  General  Term  of  the 
third  district,  Judge  Ira  Harris  writing  for  the  court.  This 
decision  was  universally  accepted  as  a  correct  statement  of  the 
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law,  and  no  authority  can  be  fonnd  to  question  it.  (See, 
also,  People  v.  Cook,  8  N.  Y.  69.)  In  1880  a  statute  was 
passed  (Ch.  460)  authorizing  the  courts  to  reconvene  boards 
of  canvassers  and  to  compel  action.  But  the  application  of 
the  statute  was  limited  to  boards  of  county  canvassers.  No 
law  has  ever  authorized  the  correction  of  the  original  returns 
where  they  are  regular  on  their  face.  In  People  ex  rel.  P%i9- 
seU  V.  Canvassers  of  Albany  (46  Hun,  390)  the  General  Term 
of  the  third  department  held  the  inspectors  had  no  power  to 
file  a  different  return.  Judge  Landon  said  (p.  392) :  "  This 
change  of  determination  and  statement  was  not  within  their 
power  or  jurisdiction  to  make,  and  was  wholly  invalid  as  an 
efficient  and  legal  change  of  their  first  determination  and 
statement.  The  law  contemplates  that  the  duties  of  the  inspect- 
ors shall,  in  these  respects,  be  as  promptly  performed  as  pos- 
sible ;  for  this  purpose,  among  others,  that  the  result  may  be 
determined  and  declared  without  any  bias  arising  from  a  knowl- 
edge of  its  effect  upon  the  aggregate  result,  or  from  exposure  to 
subsequent  influences.  Like  the  verdict  of  a  jury  when  once 
regularly  delivered,  the  jurors  themselves  cannot  overthrow 
or  defeat  it.^^  In  this  case  the  original  i*etnrns  appear  to  have 
been  regular  on  their  face.  No  discrepancy  appears  between 
the  aggregate  of  the  ballots  voted,  and  the  number  of  votes 
cast  for  the  respective  candidates  and  the  number  of  ballots 
on  which  no  vote  for  a  candidate  for  justice  was  voted.  But 
the  learned  judge  who  wrote  the  opinion  below  thought  that 
the  present  case  fell  within  the  decision  in  People  ex  reL 
Smith  V.  Schiellein  (95  N.  Y.  124),  in  which  the  town 
board  having  refused  to  make  any  canvass  of  the  votes 
for  justices  of  the  peace,  on  the  ground  that  there  was 
no  vacancy  in  the  office,  was  compelled  by  mandamus  to  make 
the  canvass.  He  thought  the  mandamus  was  in  effect  merely 
to  make  the  inspectors  complete  an  uncompleted  canvass. 
It  seems  to  me  very  clear  that  the  original  canvass  made  by 
the  board  of  inspectors  was  incomplete  only  in  the  sense  that 
every  erroneous  canvass  is  necessarily  incomplete.  The  board 
assumed,  by  the  filed  declaration  of  the  result  of  the  count,  to 
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show  a  count  of  all  the  ballots  in  the  box,  and  that  cannot  be 
said,  in  any  proper  sense  of  the  term,  to  be  an  iucomplete  can- 
yass,  thongh  faulty  and  erroneous  it  may  have  been.  A  little 
thought,  I  think,  will  make  this  clear.  The  original  return  of 
the  inspectors  stated  that  on  36  ballots  no  vote  for  the  ofBce  of 
municipal  justice  appeared.  There  was  nothing  in  the  state- 
ment of  the  inspector  to  establish  that  the  17  protested 
ballots  were  part  of  these  36.  How  can  it  be  told  posi- 
tively, without  opening  the  box,  whether  this  is  the  fact  ? 
It  is  an  express  contradiction  of  the  original  official  i*eturn 
made  by  them  and  it  may  be  that  on  opening  the  box  there 
will  appear  36  blank  ballots  in  it.  Suppose  the  inspectors 
had  made  affidavit  that  instead  of  merely  the  17  ballots  found 
in  the  envelope,  the  other  19  returned  as  blank  also  contained 
votes  for  the  office  of  justice,  could  they  be  recounted  ?  Yet, 
in  what  respect  would  the  canvass  be  any  more  incomplete 
with  reference  to  the  17  ballots  found  in  the  protested 
envelope  than  as  to  the  19  returned  to  the  box  ?  Suppose  the 
inspectors  had  sworn  in  a  case  of  void  ballots  that  those  had 
been  counted  by  them  under  a  mistaken  view  that  the  law 
directed  the  same  disposition  of  them  as  of  ballots  marked 
for  identification,  would  a  mandamus  issue  to  compel  them 
to  deduct  those  ballots  from  the  several  candidates  ?  As  I 
have  already  said,  the  original  canvass  of  the  inspectors  was 
incomplete  only  in  the  sense  that  every  erroneous  determination 
by  the  l)oard  is  incomplete,  and  if  it  is  to  be  held  that  such 
alleged  errors  can  be  corrected  on  the  affidavit  of  inspectors 
by  varying  the  canvass  as  originally  certified  and  filed,  it  will 
open  the  door  to  the  greatest  danger,  and  if  the  court  was 
right  in  granting  the  mandamus  it  can  only  be  on  the  theory 
that  it  was  the  duty  of  the  inspectors  to  make  a  new  return 
without  the  mandamus.  In  answer  to  my  brother  Orat  I  may 
state  that  the  tally  sheet  and  original  return  are  not  in  this  rec- 
ord at  all,  but  appear  in  an  application  for  another  mandamus 
made  by  the  appellant  subsequently.  If,  however,  we  refer  to 
that  record  we  will  see  that  the  return  and  tally  sheet  are  on 
their  face  entirely  complete  and  consistent. 
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De  Oroot's  application  for  a  matidamud  was  properly  denied 
below  because  the  effect  of  it  was  to  compel  the  inspectoi-s  to 
disobey  the  mandamus  previously  gmnted,  which  we  have 
already  discussed.  The  relator's  remedy  was  not  by  this 
second  proceeding,  but  by  appeal  from  the  order  made  in  the 
first.     The  action  of  the  court  below  was,  therefore,  right. 

The  order  in  the  first  proceeding  should  be  reversed  and 
that  in  the  second  afiirmed. 

Haight,  Vann,  Willabd  Bartlett  and  Chase,  JJ.,  con- 
cur with  Gray,  J. ;  Cullen,  Ch.  J.,  reads  dissenting  opinion 
as  to  order  granting  mandamus,  with  whom  Edward  T.  Bart- 
lett, J.,  concurs. 

Orders  afiirmed. 


TiLLiE  Strobel,  an  Infant,  by  Amanda  Strobel,  Her  Guar- 
dian ad  Litem,  Kespondent,  v,  Fannie  Liebicann  et  al., 
Appellants. 

Negligence  —  when  landlord  not  liable  to  child  of  tenant  for  injury 
caused  by  fall  of  grating  used  as  cover  to  opening  into  cellar  of 
tenement  house. 

A  landlord  is  not  obliged,  for  the  protection  of  his  tcnanls,  to  secure  a 
grating  which  constitutes  the  cover  of  an  opening  close  to  the  front 
wall  of  the  building  occupied  by  them,  which  opening  is  used  for  the 
purpose  of  taking  in  coal  and  supplies  and  taking  out  ashes  and  garb- 
age, in  such  a  manner  as  that  when  the  grating  is  up  it  shall  be  so 
securely  fastened  back  as  to  prevent  its  closing,  and  failure  to  do  so  is 
not  negligence  for  which  a  recovery  can  be  had  for  injury  to  the  child 
of  a  tenant  by  reason  of  the  falling  of  the  grating. 

Strobel  v.  Liebmann,  188  App.  Div.  910,  reversed. 

(Argued  January  12,  1010;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  22,  1909,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


1910.]  Strobkl  v.  Liebmann.  349 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Werner,  J. 


K  Clyde  Sherwood  and  Frank  V,  Johnson  for  appellants. 
The  plaintiff  failed  to  show  that  her  injury  was  caused  by 
any  negligence  on  the  part  of  the  defendants.  {Perez  v. 
SandowitZy  180  N.  Y.  397 ;  IliUenheck  v.  (hihrmg^  131 
N.  Y.  674  ;  Idel  v.  Mitcliel,  158  N.  Y.  134 ;  Sa/oerio-CeUa  v. 
B.  U,  R,  Co,y  55  App.  Div.  98 ;  McCabe  v.  Kestens^  11  Misc. 
Rep.  272  ;  Alperiii  v.  Earle^  55  Hnn,  21 1 ;  Curran  v.  Flam- 
mer,  49  App.  Div.  293 ;  Flood  v.  Huff,  29  Misc.  Rep.  351 ; 
Schanda  v.  Sulzberger^  7  App.  Div.  221 ;  Aldrieh  v.  Lavlj 
126  App.  Div.  427 ;  Oorman  v.  White,  19  App.  Div.  324 ; 
Brugher  v.  Buchtenkirchy  167  N.  Y.  153.)  This  areaway 
was  not  provided  for  use  by  the  children  as  a  place  for  them 
to  play,  and  the  defendants  should  not  be  held  liable  for  an 
injury  resulting  from  such  unauthorized  use.  {McAlpin  v. 
Powelly  70  N.  Y.  126 ;  Miller  v.  Woodheady  104  N.  Y.  471 ; 
Mayer  v.  LauXy  18  Misc.  Rep.  671  ;  Kelly  v.  Smithy  29 
App.  Div.  346  ;  Walsh  v.  Freyy  116  App.  Div.  627;  Teetsel 
v.  Siminonsy  88  Hun,  621 ;  Kern  v.  DeC.  cfe  D,  S.  li.  Co,y 
125  N.  Y.  50;  White  v.  FidlitZy  19  App.  Div.  256.)  If 
there  was  negligence  on  the  part  of  any  one  it  was  the  negli- 
gence of  the  pei*6on  who  opened  this  door  just  before  the 
plaintiff's  injury,  in  failing  to  close  it  again.  {Laidlaw  v. 
Sagey  158  X.  Y.  73 ;  Farle  v.  C,  S.  S.  Co.,  103  App.  Div.  21 ; 
Saverio-Cella  v.  B,  U.  JR.  Co.y  55  App.  Div.  98.) 

Peter  Klein  for  respondent.  There  was  sufficient  evi- 
dence of  negligence  to  warrant  its  submission  to  the  jury. 
{Earl  V.  Crouch,  16  K  Y.  Supp.  770 ;  131  N.  Y.  613 ;  Bam- 
sey  V.  JY.  C.  Co.,  49  App.  Div.  11  ;  Schmidt  v.  Cook,  12  Misc. 
Rep.  449 ;  Kunz  v.  City  of  Troyy  104  N.  Y.  344 ;  Skelton 
V.  Larkin,  82  Ilun,  388 ;  146  N.  Y.  365  ;  Stiirmwald  v. 
Schreibery  69  App.  T>\%  476 ;  Devine  v.  K  W.  P.  Co,y  95 
App.  Div.  194;  Oarrett  v.  Sommermlle^  98  App.  Div.  206  ; 
Torgessen  v.  SchultZy  192  N.  Y.  159  ;  Staller  v.  B.  Mfg.  Co.y 
195  N.  Y.  478.) 

Werner,  J.  The  plaintiff  is  the  victim  of  a  disti*essing 
accident  which  befell  her  in  September,  1900,  when  she  was 
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a  child  six  yeai's  of  age,  and  which  resulted  in  the  amputation 
of  parts  of  the  four  fingers  of  her  right  hand.  Four  years 
thereafter  suit  was  brought  against  these  defendants  which 
eventuated  in  a  verdict  for  the  plaintiff.  The  judgment 
which  followed  was  subsequently  afSrmed  at  the  Appellate 
Division,  and  the  case  is  now  before  this  court  upon  defend- 
ants' final  appeal. 

At  the  time  of  the  accident  the  parents  of  the  plaintiff 
were  tenants  in  a  tenement  building,  known  as  No.  12  Belvi- 
dere  street,  in  the  borough  of  Brooklyn,  in  the  city  of  New 
York,  which  was  then  owned  by  the  defendants.  The  build* 
ing  was  fitted  for  the  occupancy  of  seven  separate  families, 
who  used  the  halls,  passageways  and  cellar  in  common.  On 
the  street  front  there  was  a  paved  area  of  about  four  feet  in 
width,  which  was  inclosed  by  an  iron  fence  or  railing,  having 
two  gates,  one  of  which  gave  convenient  access  to  the  street 
and  the  other  to  the  stairway  leading  to  the  cellar  entrance. 
Close  to  the  front  wall  of  the  building  there  was  an  opening 
about  three  feet  square  in  the  floor  or  pavement  of  the  area. 
This  opening  extended  down  to  the  cellar  and  was  used  by 
the  janitor  for  the  purpose  of  taking  out  ashes,  garbage,  etc., 
and  by  the  tenants  for  taking  in  coal,  wood  and  other  sup- 
plies. This  opening  was  provided  with  an  iron  grating,  which 
served  as  a  cover  when  closed,  and  could  be  opened  by  swinging 
it  upward  on  its  hinges  which  were  afiixed  to  the  pavement. 

On  the  day  of  the  accident,  one  of  the  tenants  had  pur- 
chased from  a  neighboring  grocer  a  number  of  empty  boxeft 
and  crates  for  the  purpose  of  reducing  them  to  kindling 
wood.  He  had  made  several  trips  to  the  cellar  of  the  grocery, 
returning  each  time  with  an  armful  of  boxes,  crates  or  wood, 
which  were  thrown  down  into  the  cellar  of  the  tenement ' 
through  the  opening,  which  has  been^lescribed.  During  one 
one  of  these  trips  the  plaintiff,  who  had  been  playing  in  front 
of  the  tenement,  was  moved  by  childlike  curiosity  to  see  how 
the  tenant  was  getting  on  with  his  transportation  of  wood. 
She  went  to  the  opening,  kneeled  down  on  the  pavement, 
leaned  her  body  on  her  right  hand  which  rested  on  the  edge 
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ef  this  three-foot  opening,  and  peered  into  the  cellar.  While 
thns  engaged  she  heard  a  sci*eani,  and  as  she  turned  to  ascer- 
tain the  cause,  the  gi*atiug  fell  down  on  her  hand  with  such 
force  as  to  sever  one  linger  and  mangle  the  others.  That,  in 
short,  is  the  substance  of  the  story  told  by  the  plaintiff  and 
anotlier  witness  called  on  her  behalf.  The  defendants  pro- 
duced a  number  of  witnesses  who  told  an  entirely  different 
story.  That  is  of  no  importance  to  this  court,  however,  because 
the  plaintiff's  right  to  a  judgment  depends  upon  the  legal  con- 
clusions which  may  properly  be  drawn  from  the  most  favor- 
able view  of  her  own  evidence.  As  bearing  upon  that  aspect 
of  the  case,  the  complaint  alleges  that  the  defendants  were 
negligent  in  permitting  the  iron  covering  of  tlie  opening  and 
the  fastenings  thereof  to  become  defective,  weak  and  insecure, 
and  in  failing  to  provide  a  hook  or  appliance  to  hold  the  iron 
cover  in  place  when  it  was  open,  well  knowing  that  the  open- 
ing was  used  by  all  the  tenants  and  their  children.  The 
plaintiff's  evidence  was,  however,  much  narrower  than  her  alle- 
gations. There  was  no  proof  that  the  opening  was  used  by 
the  children  of  tenants,  and  the  permissible  inferences  all 
pointed  the  other  way.  The  evidence  disclosed  no  defect  in 
the  cover  to  the  opening,  except  that  the  hinges  were  so  near 
to  the  wall  of  the  building  that,  when  the  cover  was  up,  it  was 
perpendicular  and  did  not  lean  toward  the  building.  From 
this  it  was  argued  that  the  defendants  should  have  affixed  to 
the  building  a  hook  or  other  contrivance  to  hold  the  cover  in 
place  when  it  was  open,  and  that  their  failure  to  do  it  was 
negligence.  It  is  evident  that  this  was  the  theory  upon  which 
the  learned  trial  judge  submitted  the  case  to  the  jury,  and  upon 
which  the  judgment  was  affirmed  at  the  Appellate  Division. 
We  think  the  judgment  cannot  be  upheld.  The  evidence 
for  the  plaintiff  clearly  indicates  that  this  opening  into  the 
cellar  was  not  a  passageway  for  general  use,  but  was  mei'ely  a 
conduit  for  such  things  as  are  usually  taken  in  and  out  of  cel- 
lars through  such  openings  in  preference  to  the  doors  and 
stairways  which  are  commonly  used  as  means  of  ingress  and 
egress  by  persons.     It  was  not  only  not  designed  to  be  left 
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open,  but  was  obvioasly  to  be  kept  closed  when  not  in  actual 
nse.  In  view  of  the  purposes  for  whicli  it  was  used  it  was 
much  safer,  constructed  as  it  was,  than  if  it  could  have 
been  leaned  securely  against  the  building  or  fastened  to  it 
with  a  hook  or  clasp.  The  defendants  had  the  right  to 
so  construct  it  that  it  could  not  be  conveniently  left  open 
when  it  was  not  being  used.  The  record  is  quite  barren  of 
evidence  tending  to  show  that  the  children  of  tenants  had 
ever  used  tliis  opening,  or  that  any  such  nse  had  ever  been 
brought  to  the  knowledge  of  tlie  defendants.  If  we  assume, 
for  the  purposes  of  this  discussion,  tliat  tlie  opening  was 
negligently  left  open  on  the  occasion  of  this  unfortunate  acci- 
dent, that  cannot  help  the  plaintiff,  for  it  was  the  negligence 
of  a  tenant  and  not  of  the  defendants,  and  there  is  nothing  in 
the  record  to  indicate  that  the  latter  had  any  reason  to  antici- 
pate such  negligence.  We  can  think  of  no  theory  upon  which 
this  judgment  can  be  logically  or  legally  sustained.  Many 
authorities  might  be  cited  in  support  of  our  views,  but  a 
single  one  will  suffice.  In  McAlpin  v.  Powell  (70  N.  Y. 
126)  a  child,  ten  years  of  age,  stepped  out  of  his  father's  room 
in  a  tenement  house  on  to  the  platform  of  a  fire  escape  and 
fell  through  a  trap  door  in  the  platform.  The  hinges  of  the 
trap  door  were  defective.  This  court  held  that  the  owner  was 
not  liable  for  the  death  of  the  child.  Referring  to  the  fire 
escape  in  that  case,  the  writer  of  the  opinion  said  :  "It  bore  no 
indication  that  it  was  designed  for  general  nse,  and  furnished 
no  invitation  or  attraction  to  young  children  any  more  than 
the  roof  of  a  stoop  or  piazza,  which  projects  under  the  window 
of  a  dwelling  house,  and  is  easy  of  access  to  persons  in  the 
vicinity.  Under  such  a  state  of  facts,  and  where  a  person  thus 
voluntarily  exposes  himself  to  danger  and  is  injured,  there  is 
no  rule  of  law  which  authorizes  a  recovery."    (p.  131.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight  and 
Vann,  JJ.,  concur ;  IIisoock,  J.,  concurs  in  result. 

Judgment  reversed,  etc. 
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Statb  Boabd  of  Phabmaot,  Bespondent,  v.  Oabdinbb  D. 

Matthews  et  al.,  Appellants. 

PaWo  Health  Law  —  ooaita  may  take  Judicial  notice  of  artidee 
included  in  definition  of  term  <'  medicines  "  as  used  in  the  stat- 
ute —  legislature  has  power  to  res^ulate  sale  of  drugs,  although 
not  poisonous — constitutionality  of  proTisions  permitting  sale 
of  poisonous  domestic  remedies  by  general  merchants  in 
unincorporated  villages. 

In  an  action  for  penalties  under  the  provisions  of  the  Public  Health  Law 
in  relation  to  Pharmacy  (L.  1900.  ch.  667;  Cons.  Laws,  ch.  4S)>  it  was 
shown  that  an  unlicensed  person  sold  tincture  of  iodine,  tincture  of 
arnica  and  spirits  of  camphor.  Held,  that  the  courts  may  take  Judicial 
notice  of  the  fact  that  all  these  articles  come  within  the  term  **  medi- 
cines/' as  used  in  section  200  of  the  said  law,  which  prohibits  (he  sale, 
under  penalties,  of  ''medicines  or  poisons,"  except  in  the  presence  or 
under  the  supervision  of  a  licensed  pharmacist 

It  is  proper  that  the  regulations  concerning  the  sale  of  drugs  and  medi- 
cines should  not  be  confined  to  poisons,  but  may  be  extended  so  as  to 
embrace  what  are  known  as  harmless  household  remedies;  that  is,  what 
may  be  harmless  if  properly  prepared.  The  police  power  logically 
extends  to  such  medicines  no  less  than  to  poisons  and  other  lethal  medici- 
nal agents,  and  the  provisions  of  sections  104,  IM,  SOO  and  201  of  the 
Public  Health  Law,  relating  to  pharmacy,  are  constitutional. 

The  provision  of  the  said  law  which  expressly  permits  the  sale  of 
certain  known  poisonous  domestic  remedies  by  merchants  or  traders  in 
unincorporated  villages  or  villages  of  the  fourth  class,  provided  their 
places  of  business  be  more  than  three  miles  distant  from  a  drug  store, 
is  neither  arbitrary  nor  unreasonable. 

Stale  Board  of  Pharmacy  v.  MatthstM,  122  App.  Div.  889,  affirmed. 

(Argued  November  29, 1909;  decided  January  25, 1910.) 

Appeal,  bj  permiflsion,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  8,  1907,  which  affirmed  a  deter- 
mination of  the  Appellate  Term  reversing  a  judgment  in 
favor  of  defendants  entered  npon  a  decision  of  the  Mnnicipal 
Court  of  the  city  of  New  York,  and  directed  final  judgment 
in  favor  of  plaintiff. 

23 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edmond  E,  Wise  for  appellants.  There  is  no  proof  that 
tincture  of  iodine,  tincture  of  arnica  and  spirits  of  camphor 
are  not  within  the  exceptions  establislied  by  the  statute,  or 
that  they  are  medicines  within  the  meaning  of  the  term  as 
used  in  section  200,  which  prohibits  the  sale  of  '^  medicines 
or  poisons  "  except  in  the  presence  of  a  licensed  pharmacist. 
{Burks  V.  Bo88o^  180  N.  Y.  3^14 ;  Bell  v.  May  or  ^  etc.^  of 
N.  F.,  105  N.  Y.  139;  People  v.  Fisher,  83  111.  App.  114.) 
An  interpretation  of  the  statute  prohibiting  the  free  sale  of 
the  articles  in  question,  or  similar  articles,  would  make  it 
unconstitutional.  {Matter  of  Jacobs,  98  N.  Y.  98 ;  WrigJU 
V.  Hart,  182  N.  Y.  330 ;  People  v.  Hawkins,  157  N.  Y.  1 ; 
People  ex  rel.  S.  P.  Co.  v.  Edgconib,  112  App.  Div.  604 ; 
Schnaier  v.  N.  H,  Co,,  182  N.  Y.  83 ;  Hennington  v.  State 
of  Georgia,  163  U.  S.  299 ;  Lawton  v.  Steele,  152  U.  S.  133 ; 
Stuart  V.  Palmer,  74  N.  Y.  183;  People  v.  E,  T.  Co.,  96 
N.  Y.  387 ;  Rockwell  v.  Nearing,  35  N.  Y.  302 ;  Fisher  Co. 
V.  Woods,  187  N.  Y.  90 ;  PeopU  v.  Murphy,  195  N.  Y.  126; 
People  V.  0.  C  R.  C.  Co.,  175  N.  Y.  84;  PeopU  v.  Oihson^ 
109  N.  Y.  389 ;  Health  Dept.  v.  Rector,  145  N.  Y.  32.) 

Hieronimous  A.  Her  old  and  Samriel  Mendelson  for 
respondent.  The  articles  in  question  are  medicines,  sold  by 
a  clerk  without  the  presence  or  personal  supervision  of  a 
licensed  pharmacist.  Defendant,  therefore,  is  liable.  {Peo- 
ple V.  Abraham,  16  App.  Div.  60 ;  People  v.  Rontey,  21  N. 
Y.  S.  R.  173 ;  Suffolk  Co.  v.  Shaw,  21  App.  Div.  146.)  The 
statute  in  question  is  constitutional.  {People  v.  Budd,  117 
N.  Y.  14;  People  ex  rel.  Nechamous  v.  Warden^  eto.j  144 
N.  Y.  532.) 

Willard  Bartlett,  J.  This  action  was  instituted  in  the 
Municipal  Court  of  the  city  of  New  York  and  was  brought  to 
recover  three  penalties  under  the  Pharmacy  Law  (L.  1900, 
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chap.  667.)  The  pleadings  were  oral.  The  appeal  book 
recites  that  the  plaintiff  brought  the  action  '^  for  penalties 
under  Chapter  667,  Laws  of  1900,  sections  194,  199,  200  and 
201,  and  the  said  defendant  answered  as  follows:  General 
denial ;  demand  bill  particulars." 

The  bill  of  particulars  discloses  the  precise  character  of 
the  plaintiff's  claim.  It  specifies  three  causes  of  action  :  (1) 
That  on  March  5th,  1906,  Florence  Smith,  a  person  not  licensed 
by  the  plaintiff  to  sell  drugs  or  medicines,  sold  tincture  of 
iodine,  a  medicine  and  poison  ;  (2)  that  on  the  same  date,  the 
same  person,  not  being  licensed  to  do  so,  sold  at  defendants' 
store  in  Fulton  street  in  the  borough  of  Brooklyn,  tincture  of 
arnica ;  and  (3)  that  on  the  same  date,  at  the  defendants'  stoi*e 
in  the  same  locality,  Florence  Smith,  an  unlicensed  pereon, 
sold  a  medicine,  to  wit,  spirits  of  camphor. 

The  plaintiff  further  specified  $25  as  the  penalty  which  it 
was  entitled  to  recover  for  each  of  these  several  infrac- 
tions of  the  Pharmacy  Law,  making  $75  in  all.  There  was 
a  final  allegation  in  the  bill  of  particulars  to  the  effect  that 
the  said  Florence  Smith  was  not  a  person  licensed  by  the 
plaintiff  to  sell  drugs,  medicines  or  poisons,  and  that  the  sale 
was  not  made  in  the  presence  or  under  the  supervision  of  a 
licensed  pharmacist  or  druggist  in  the  employ  of  the  defendant. 

All  the  allegations  of  the  bill  of  particulars  were  clearly 
established  by  the  proof  upon  the  trial.  It  appeared  that  the 
defendants  conducted  a  large  department  store  in  the  borough 
of  Brooklyn  including  a  pharmacy  in  charge  of  a  duly 
licensed  pharmacist.  This  pharmacist,  however,  was  not 
present  at  the  time  of  the  sales  in  question  which  were  made 
by  an  unlicensed  saleswoman.  The  chemist  of  the  state  board 
of  pharmacy  testified  that  all  of  the  articles  sold,  namely, 
tincture  of  iodine,  spirits  of  camphor  and  tincture  of  arnica, 
were  medicines  and  that  tincture  of  iodine  was  a  poison. 
The  judgment  of  the  Municipal  Court  was  in  favor  of 
defendants.  That  judgment  was  reversed  by  the  Appellate 
Term.  On  appeal  to  the  Appellate  Division  that  court 
affirmed    the  determination    of    the  Appellate  Term  and 
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directed  judgment  absolute  in  favor  of  plaintiff.  In  attack- 
ing that  judgment  counsel  for  the  appellants  presents  two 
questions  for  our  consideration :  (1)  Are  the  articles  involved, 
tincture  of  iodine,  tincture  of  arnica  and  spirits  of  camphor, 
when  sold  in  sealed  bottles,  witliin  the  exceptions  of  the 
statute,  or  do  they  come  within  the  term  "  medicines,"  as  used 
in  section  200  of  the  Laws  of  1900,  chapter  667  (the  Phar- 
macy Law),  which  prohibits  the  sale,  under  penalties,  of 
^^  medicines  or  posions  "  except  in  the  presence  and  under  the 
supervision  of  a  licensed  pharmacist?  (2)  If  the  articles  in 
question  are  medicines  within  the  prohibition  of  section  200 
of  the  Pharmacy  Law,  is  that  portion  of  the  statute  which 
restricts  tlie  sale  of  domestic  remedies,  or  other  perfectly 
harmless  preparations,  to  licensed  pharmacists  a  valid  exercise 
of  the  police  power,  or  is  it  an  invasion  of  private  rights  and 
unconstitutional  t 

As  to  the  first  question  I  think  that  the  courts  may  take 
judicial  notice  of  the  fact  tlmt  tincture  of  iodine,  spirits  of 
camphor  and  tincture  of  arnica  are  medicines ;  and  so  far  as 
tincture  of  iodine  is  concerned  the  uncontroverted  evidence 
in  the  case  proves  that  it  is  a  poison.  It  is  true  that  spirits 
of  camphor  and  tincture  of  arnica  are  commonly  known  as 
domestic  remedies,  but  this  fact  does  not  lessen  their  medici- 
nal character.  It  is  obvious  that  the  same  precautionary 
regulations  may  not  be  required  in  respect  to  the  sale  of 
medicines  which  are  harmless  if  pure  and  properly  used,  as 
would  be  appropriate  in  respect  to  the  sale  of  poisonous  sub- 
stances ;  but  I  can  see  no  reason  why  if  the  police  power 
embraces  the  regulation  of  the  sale  of  medicines  of  a  danger- 
ous character  it  may  not  also  legitimately  be  extended  over 
the  sale  of  medicines  generally,  if  only  in  order  to  insure 
their  purity. 

We  thus  come  to  the  second  question  as  to  whether  legisla- 
tion is  constitutional  which  restricts  not  merely  the  sale  of 
poisons,  but  the  sale  of  domestic  remedies  or  perfectly  harm- 
less medicinal  preparations. 

While  the  constitutional  validity  of  a  statute  regulating 
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and  restricting  the  sale  of  drugs  and  medicines  does  not 
appear  to  have  been  directly  involved  in  any  case  heretofore 
passed  npon  by  this  conrt,  the  authority  of  the  legislature  to 
control  and  limit  the  sale  of  drugs  and  medicines  has  long 
been  judicially  recognized  in  this  state. 

In  People  v.  Rontey  (4  N.  Y.  Snpp.  235 ;  affirmed  on 
opinion  below,  117  N.  Y.  624)  the  defendant  was  convicted 
for  having  unlawfully  conducted  a  pharmacy  in  the  city  of 
New  York,  not  being  a  registered  pharmacist  as  required  by 
the  New  York  City  Consolidation  Act  of  1882.  The  judg- 
ment of  conviction  was  affirmed  by  the  General  Term  of  the 
Supreme  Court  in  an  opinion  by  Mr.  Justice  Brady,  which 
was  adopted  by  this  court  when  the  case  came  here  as  a  cor- 
rect exposition  of  the  law.  In  speaking  of  the  nature  of  the 
statute  Mr.  Justice  Bradt  said  it  was  a  police  regulation 
designed  to  insure  greater  safety  to  the  people  in  requiring 
that  drugs  could  be  dispensed  only  by  experienced  persons. 
"  Public  safety  must  be  regarded  as  superior  to  any  private 
rights,"  he  said,  ^^  and  tlie  defendant's  business  must  yield  to 
the  necessities  recognized  by  proper  legislation."  In  People 
V.  Abraham  (16  App.  Div.  58)  the  defendants  were  convicted 
of  having  retailed  medicines  in  violation  of  the  prohibition  of 
a  statute  making  it  unlawful  for  any  person  except  a  regis- 
tered pharmacist  to  open  or  conduct  any  pharmacy  except 
under  the  immediate  supervision  of  a  registered  pharmacist. 
The  judgment  of  conviction  was  affirmed  by  the  Appellate 
Division,  but  the  opinion  does  not  indicate  that  the  constitu- 
tionality of  the  statute  was  questioned.  Many  other  New 
York  cases  could  be  cited  where  language  is  used  in  the  opin- 
ions clearly  assuming  the  existence  of  the  legislative  power, 
which  is  denied  by  counsel  for  the  appellants  upon  his  appeal. 

The  constitutionality  of  such  legislation  is  affirmed  by  the 
leading  text  writers  and  it  has  been  upheld  by  the  courts  of 
last  resort  in  numerous  other  states  in  the  Union.  ^^  The  sale 
of  poisonous  drugs  unless  labeled  "  is  among  the  acts  enumer- 
ated by  Chief  Justice  Cooley  in  his  work  on  Constitutional 
limitations  as  subject  to  be  forbidden  by  a  state  in  the  exer- 
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cise  of  tlie  police  power.  (Cooler's  Constitutional  Limita- 
tions [7th  ed.],  p.  881.)  Mr.  Tiedeman  in  his  treatise  on 
State  and  Federal  Control  of  Persons  and  Property  (Vol.  1,  p. 
512)  says  that  safeguards  of  every  kind  can  be  thrown  aronnd 
the  sale  of  poisonous  drugs  so  that  damage  will  not  be 
sustained  from  an  improper  use  thereof. 

A  few  of  the  leading  cases  may  be  cited  which  uphold  the 
doctrine  thus  asserted.  An  Oregon  statute  forbidding  the 
sale  or  gift  of  opium  to  any  one  but  a  druggist  or  practicing 
physician  except  upon  the  prescription  of  a  practicing  physi- 
cian was  upheld  in  £x  parte  Yung  Jon  (28  Fed.  Rep.  309) 
by  the  District  Court  of  the  United  States  for  the  district 
of  Oregon  (Deady,  J.).  A  similar  statute  was  sustained  as 
constitutional  in  State  of  Nevada  v.  Ah  Chew  (16  Nev.  50), 
wiiere  this  language  was  used :  "  Under  the  police  power, 
recognized  in  the  theory  and  asserted  in  the  practice  of  every 
state  in  the  Union,  in  the  interest  of  good  morals,  the  good 
order  and  peace  of  society,  for  the  prevention  of  crime,  misery 
and  want,  the  legislature  has  authority  to  place  such  restric- 
tions upon  the  sale  or  disposal  of  opium  as  will  mitigate  if 
not  suppress  its  evils  to  society,"  In  Ex  parte  Mon  Luck 
(29  Oregon,  421)  the  Supreme  Court  of  Oregon  held  that  a 
statute  was  constitutional  which  went  so  far  as  to  make  it  a 
criminal  offense  to  have  possession  of  opium  without  having 
a  license  therefor  or  without  having  obtained  it  on  the  pre- 
scription of  a  physician  or  pharmacist  for  medicinal  purposes. 
"  The  sale  and  disposition  of  such  a  drug,"  said  the  court, 
"  may  unquestionably  be  regulated  and  controlled  by  law,  and 
whether  its  nature  and  character  is  such  that  for  the  protection 
of  the  public  its  possession  by  unauthorized  persons  should  be. 
prohibited  is  a  question  of  fact  and  of  public  policy,  which 
belongs  to  the  legislative  department  to  determine."  In  Staie 
V.  Forcier  (65  N.  H.  42)  it  was  held  that  the  enactment  of  a 
statute  requiring  retailers  of  drugs,  medicines  and  chemicals 
to  submit  to  examination  and  procure  a  license  was  a  sanitary 
regulation  within  the  police  power  of  the  state.  "  Undoubtedly 
the  legislature  has  the  right,  under  the  police  power,  to  pass 


1910.]      State  Board  of  Pharmacy  v.  Matthews.  359 


N.  Y.  Rep.]    Opinion  of  the  Court,  per  Willard  Bartlett,  J. 

enactments  for  the  benefit  and  promotion  of  the  public  health." 
{Noel  V.  People^  187  III.  587,  593.)  In  the  same  case  it  was 
held  that  the  provisions  of  the  Illinois  Pliannacy  Act  of  1895 
in  so  far  as  they  prohibited  pereons  not  being  registered  pliar- 
macists  from  retailing  or  dispensing  medicines  prepared  or 
compounded  by  themselves  were  valid  as  a  proper  exercise  of 
the  police  power  in  the  interest  of  tlie  public  health.  A  Wis- 
consin statute  imposed  a  penalty  upon  any  person  not  being 
a  registered  pharmacist  or  not  having  a  registered  pharma- 
cist in  his  employ  who  should  keep  a  pharmacy  store  or  shop 
for  retailing,  compounding  or  dispensing  medicines.  The 
real  purpose  of  tlie  law  was  declared  to  be  "  to  prevent  any 
drugs,  medicines,  or  poisons  from  being  put  up  and  sold  in 
such  store  or  shop,  except  by  or  under  the  supervision  of  a  per- 
son of  the  requisite  qualifications."  The  Supreme  Court  of 
Wisconsin  held  that  it  was  within  the  power  of  the  legisla- 
ture thus  to  protect  the  health  and  lives  of  citizens  through- 
out the  state  from  improper,  dangerous  and  destructive  com- 
pounds put  up  by  incompetent  or  iaefiicient  persons.  It  is  to 
be  noted  that  this  Wisconsin  statute  related  not  merely  to  the 
sale  of  poisons,  but  to  the  sale  of  drugs  and  medicines  geu- 
erally  so  that  it  included  harmless  medicines  as  well  as  those 
of  a  dangerous  character.     {State  v.  Heinemann^  80  Wis.  263.) 

As  has  already  been  suggested,  there  are  strong  reasons 
relative  to  the  public  welfare  which  make  it  proper  that  regu- 
lations concerning  the  sale  of  drugs  and  medicines  should  not 
be  confined  to  poisons,  but  may  be  extended  so  as  to  embrace 
what  are  known  as  harmless  household  remedies  —  that  is, 
which  may  be  harmless  if  properly  prepared..  The  injury  to 
the  public  health  which  might  ensue  if  such  medicines  were 
carelessly  or  ignorantly  compounded  so  as  to  contain  delete- 
rious ingredients  or  deceptively,  so  as  to  be  something  different 
from  what  they  purported  to  be,  is  manifest.  The  police 
power  logically  extends  to  such  medicines  no  less  than  to 
poisons  and  other  lethal  medicinal  agents. 

It  is  suggested  that  the  Pharmacy  Law  (for  which  the 
existing  Public  Health  Law,  chap.  45  of  the  Consolidated 


360         State  Board  of  Phabmaot  v.  Matthews.      [Jan., 

Opinion  of  the  Court,  per  Willard  Babtlbtt,  J.    [Vol.  197. 

Laws,  has  now  been  substituted)  is  objectionable  because  it 
expressly  permits  the  sale  of  certain  known  poisonous  domestic 
remedies  by  merchants  or  traders  in  unincorporated  villages 
or  villages  of  the  fourth  class,  provided  their  places  of  busi- 
ness be  more  than  three  miles  distant  from  a  drug  store.  In 
answer  to  this  objection  it  is  only  necessary  to  refer  to  a  Min- 
nesota case  in  which  a  similar  question  was  raised.  (State  v. 
Donaldson^  41  Minn.  74.)  The  Minnesota  Pharmacy  Act  of 
1885  contained  a  general  prohibition  forbidding  any  person 
not  a  registered  pharmacist  to  retail,  compound  or  dispense 
medicines,  followed  by  a  proviso  that  nothing  contained  in 
the  statute  should  prevent  shopkeepers  whose  place  of  busi- 
ness was  more  than  one  mile  from  a  drug  or  apothecary  shop 
from  dealing  in  and  selling  the  commonly-used  medicines  and 
poisons,  if  such  medicines  and  poisons  had  been  put  up  by  a 
registered  pharmacist.  This  one-mile  limit  in  the  proviso  was 
attacked  as  an  arbitrary  distinction,  unwarranted  by  reason 
and  not  demanded  by  any  necessity.  The  Supreme  Court  of 
Minnesota  dealt  with  the  objection  as  follows :  ^^  Doubtless, 
the  use  of  impure  medicines  or  dangerous  drugs  is  just  as 
injurious  to  those  who  buy  them  one  mile  from  a  drug  store 
as  to  those  who  buy  them  within  that  distance ;  and,  if  this 
was  the  only  thing  to  be  taken  into  the  account,  the  discrimi- 
nation would  be  purely  arbitrary.  But  the  legislature  had  to 
deal  with  this  as  a  practical  question,  and  had  a  right  to  take 
into  consideration  the  convenience  of  the  public.  In  sparsely- 
settled  districts,  frequently  tliera  is  no  pharmacy  or  drug  store 
near  at  hand.  In  case  of  sickness  it  is  often  absolutely  neces- 
sary to  obtain  medicinal  remedies  promptly,  in  order  to  save 
life.  The  question  was,  how  far  was  it  practicable  to  protect 
the  public  from  the  sale  of  impure  or  dangerous  medicines 
and  drugs,  and  at  the  same  time  have  due  regard  to  the  con- 
venience of  those  living  at  a  distance  from  a  drug  store  ?  To 
meet  the  requirements  of  the  situation,  the  legislature  made 
an  exception  so  as  to  allow  shopkeepers  whose  place  of  busi- 
ness is  more  than  a  mile  from  a  drug  or  apothecary  shop  to 
deal  in  and  sell  the  commonly  used  medicines  and  poisons,  if 
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put  np  by  a  registered  pharmacist ;  thereby  protecting  the 
public,  especially  in  the  centers  of  population  where  they  most 
need  it,  as  far  as  practically  consistent  with  the  convenience 
or  necessities  of  those  living  in  the  rural  districts.  We  do 
not  think  that  such  a  distinction  is  either  arbitrary  or 
unreasonable." 

We  entertain  no  doubt  as  to  the  constitutionality  of  the 
provisions  of  the  Pharmacy  Law  under  which  the  peualtiea 
in  this  case  were  recovered  against  the  defendants  and  as  no 
other  question  is  raised  it  follows  that  the  order  appealed  from 
must  be  affirmed. 

CuLLBN,  Ch.  J.,  Gray,  Edward  T.  Babtlett,  Haight,  His- 
cocK  and  Chase,  JJ.,  concur. 

Order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Celine  S.  Holuns,  as 
Executrix  of  Frank  C.  Hollins,  Deceased,  Respondent, 
for  an  Order  Dii'ecting  James  H.  Hiokey,  an  Attorney, 
Appellant,  to  Deliver  Over  Certain  Papers. 

Attorney  and  client  ~~  a  payment  on  account  of  disbursementa  by 
the  client,  applied  by  the  attorney  to  the  expense  of  printing 
cases  on  appeal,  does  not  deprive  the  attorney  of  his  lien  thereon 
—  substitution  of  attorneys  —  when  attorney  entitled  to  havs 
his  lien  ascertained  and  paid  or  secured. 

Where  an  attorney  receives  property  for  a  specific  purpose  he  must  carry 
out  that  purpose  irrespective  of  any  lien  which  he  might  have  other- 
wise; but  where  an  attorney  has  a  lien  for  services,  the  fact  that 
moneys  were  received  by  him  on  account  of  disbursements,  and  that 
be  applied  them  to  the  expense  of  printing  cases  on  appeal*  does 
not  deprive  him  of  his  lien  on  the  printed  cases,  but  he  retains  a  lien 
thereon  as  well  as  upon  all  other  papers  in  the  suit,  belonging  to  his 
client. 

Where  a  substitution  of  attorneys  is  sought  to  be  had  by  the  client,  and 
it  does  not  appear  that  the  attorney  has  done  any  act  or  been  guilty  of 
any  omission  prejudicial  to  his  client,  he  is  entitled  to  have  the  amount 
of  his  lien  ascertained  by  the  court  or  by  a  referee  and  to  be  paid  or  have 
security  for  the  payment  of  such  amount  as  shall  eventually  be  deter- 
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mined  to  be  justly  due  liim  before  be  can  be  compelled  to  turn  orer 
papers  upon  wbicb  be  bas  a  Hen  for  services.    (Matter  of  Bergstrom  dt 
Co.,  181  App.  Diy.  791.  distinguisbed.) 
Matter  of  IloUim,  185  App.  Div.  918,  reversed. 

(Argued  January  5,  1910;  decided  January  25.  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snprenie  Court  in  the  firet  judicial  department,  entered 
December  17,  1909,  which  affirmed  an  order  of  Special  Term 
directing  the  a])pellant  herein  to  turn  over  certain  papers  to 
tlie  petitioner  or  to  her  attorneys. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  11,  Ilickey^  appellant,  in  person.  An  attorney  has  a 
general  possessory  lien  on  his  client's  papere.  {Matter  of  - 
Knapp,  85  N.  Y.  284;  Matter  of  Wilson,  12  Fed.  Rep.  235; 
U.  S.  V.  Boydj  79  Fed.  Rep.  858 ;  Jbries  v.  Diefetidorf  12 
Wend.  261;  Schurtz  v.  Jenney^  21  Hun,  33;  Cunning- 
ham  V.  Widingy  5  Abb.  Pr.  413;  Matter  of  liusaeUy  1 
How.  Pr.  149 ;  Matter  of  II.,  an  Attorney,  87  N.  Y.  521 ; 
McPherson  v.  Cox,  96  U.  S.  404.)  Payment  should  be  made 
or  a  bond  given  before  tlie  client's  papere  are  ordered  turned 
over  by  an  attorney,  as  surrender  of  the  papers  is  a  loss  of 
the  geneml  possessory  lien.  {Cunninghxitn  v.  Widing,  5 
Abb.  Pr.  413.)  The  papers  were  not  delivered  to  the  appel- 
lant for  a  specific  purpose.  (  West  v.  Bacon,  164  Ji.  Y.  425  ; 
Matter  of  Lamer,  20  Wkly.  Dig.  72 ;  Matter  of  Broomheadj 
5  D.  &  L.  52 ;  Davis  v.  Davis,  90  Fed.  Rep.  791.) 

Paris  S.  Russell  for  respondent.  The  printed  records, 
being  in  the  hands  of  the  attorney  for  the  defined  purpose  of 
filing  them,  he  caimot  assert  a  lien  for  his  services  upon  them. 
{Matter  of  Bergstrom,  131  App.  Div.  791 ;  West  v.  Baboon, 
164  N.  Y.  425  ;  Matter  of  Lartur,  20  Wkly.  Dig.  73 ;  Jones 
on  Liens  [2d  ed.],  93,  §  138 ;  Anderson  v.  Bosfworth,  15  R.  I. 
443;  Bracher  v.  Olds,  60  N.  J.  Eq.  449;  State  \ .  Lucas, 
24  Oreg.  168 ;  Matter  of  Broughton,  L.  R.  [23  Ch.  Div.]  169.) 
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WiLLARD  Bartlett,  J.  This  is  a  special  proceeding  to 
compel  James  H.  Hickey  to  turn  over  certain  papers  upon 
which  he  claims  a  possessory  lien  as  attorney.  These  papers 
consist  of  the  printed  cases  on  appeal  to  the  Court  of  Appeals 
in  an  action  in  which  one  Hans  O.  Swobodawas  plaintiff  and 
Frank  C.  HoUins  and  others  were  defendants.  Mr.  Hickey 
was  the  attorney  of  record  for  Mr.  Holiins  in  that  litigation 
which  he  conducted  up  to  the  Appellate  Division  and  through 
that  court.  Pending  an  appeal  which  he  took  in  behalf  of 
Mr.  Holiins  to  the  Court  of  Appeals,  Mr.  Holiins  died,  and 
his  executrix  was  duly  substituted  as  a  defendant,  appellant, 
in  the  action  at  her  own  instance  and  upon  the  application  of 
Messrs.  Earle  &  Russell,  her  attorneys.  These  gentlemen 
thereupon  applied  to  Mr.  Hickey  to  turn  over  to  them  or  file 
^the  printed  cases  on  appeal.  He  declined  to  comply  with  the 
demand  on  the  ground  that  he  had  a  lien  on  the  papers  in  his 
hands  for  a  balance  of  $520.15  due  him  from  Mr.  Holiins  for 
his  services  in  the  Swoboda  suit.  The  executrix  of  Mr.  Hoi 
lins  then  presented  a  petition  to  the  Supreme  Court  at  Special 
Term,  alleging  upon  information  and  belief  that  Mr.  Hickey 
had  been  paid  in  full  by  her  testator  for  his  disbursements, 
and  that  the  cost  of  printing  the  cases  on  appeal  had  been 
paid  and  discharged  by  the  testator,  so  that  Mr.  Hickey  had 
no  lien  thereon,  and  praying  that  the  court  would  grant  an 
order  directing  Mr.  Hickey  forthwith  to  turn  over  to  her 
attorneys,  Messrs.  Earle  &  Bussell,  all  the  printed  copies  of 
the  case  on  appeal  which  were  in  his  possession.  Her  appli- 
cation was  granted,  and  the  court  made  an  order  directing 
Mr.  Hickey  to  turn  over  the  cases  on  appeal  accordingly. 
This  order  has  been  affirmed  by  the  Appellate  Division. 

The  memorandum  filed  by  the  learned  judge  who  made  the 
order  at  Special  Term  indicates  that  he  acted  upon  the 
assumption  that  the  cases  on  appeal  were  held  by  the  attorney 
under  a  special  agreement  which  freed  them  from  the  usual 
attorney's  lien.  His  citation  of  Matter  of  Bergstrom  <b  Co. 
(131  App.  Div.  791)  shows  this.  In  that  case  the  papers  in 
controversy  had  been  printed  by  the  petitioners  and  paid  for  by 


364  Matter  of  Holuns.  [Jan., 

Opinion  of  the  Court,  per  Willard  Bartlbtt,  J.        [Vol.  197. 

them,  and  had  been  delivei-ed  to  counsel  for  the  express  pur- 
pose of  filing  the  same  with  the  clerk  of  the  Court  of  Appeals. 
It  is  well  settled  that  where  an  attorney  receives  property  for 
a  specific  purpose  he  must  carry  out  that  purpose  irrespective 
of  any  lien  which  he  might  have  otherwise.  ( West  v.  Bacofij 
164  N.  Y.  425.)  In  the  Swoboda  suit,  however,  nothing  had 
occurred  between  Mr.  Hickey,  the  attorney,  and  Mr.  Hollins, 
his  client,  to  differentiate  the  printed  cases  on  appeal  to  the 
Court  of  Appeals  from  any  other  papera  in  that  litigation  so 
far  as  the  attorney's  lien  was  concerned.  The  mere  fact  that 
Mr.  Hollins  had  sent  Mr.  Hickey  $50  to  be  applied  to  the 
expense  of  printing  those  cases  did  not  have  the  effect  of  dis- 
charging them  from  such  lien.  It  was  simply  a  payment  on 
account  of  disbursements  in  the  action  and  the  circumstance 
that  Mr.  Hickey  applied  that  particular  sum  to  the  expense 
of  printing  the  cases  did  not  obligate  hhn  to  turn  the  papers 
over  to  a  new  attorney  unless  his  claim  for  services  was  paid 
or  secured.  He  retained  a  lien  upon  these  cases  as  well  as 
upon  all  other  papers  in  the  suit  belonging  to  his  client. 

The  existence  of  such  a  lien  in  behalf  of  the  attorney  has 
been  recognized  in  this  state  from  an  early  day.  ^^  Attorneys 
and  solicitors,"  says  Chancellor  Kent,  "as  well  as  factors, 
have  a  general  lien  upon  the  papera  of  their  clients  in  their 
possession,  for  the  balance  of  their  professional  accounts ;  but 
the  lien  is  liable  to  be  waived  or  devested  as  to  papera  received 
under  a  special  agreement  or  trust,  where  they  take  security 
from  their  client."  (2  Kent's  Commentaries  [14th  ed.],  p.  640.) 
In  Matter  of  Knapp  (85  N.  Y.  284),  where  the  doctrine  that  an 
attorney  had  a  right  to  retain  his  compensation  from  moneys 
collected  by  him  was  criticised  by  counsel,  this  court  said : 
'^  On  the  contrary  the  general  proposition  that  an  attorney 
has  a  lien  for  his  costs  and  charges  upon  deeds  or  papera,  or 
upon  moneys  received  by  him  on  his  client's  behalf  in  the 
course  of  his  employment,  is  not  doubted,  nor  does  it  stand 
upon  questionable  foundations."    (p.  298.) 

So  far  as  appears  from  the  papera  used  upon  the  motion  at 
Special  Term  the  value  of  the  services  for  which  Mr.  Hickey 
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claims  a  lien  to  the  exteut  of  $520.15  is  not  disputed,  nor 
does  it  appear  that  he  lias  done  any  act  or  been  guilty  of  any 
omission  prejudicial  to  the  rights  of  his  client.  He  merely 
objects  to  parting  with  the  papers  upon  which  the  law  gives 
him  a  lien  until  his  claim  shall  be  satisfied  or  secured  in 
order  that  other  attorneys  may  avail  themselves  of  his  labor 
in  prosecuting  an  appeal  without  providing  for  his  compensa- 
tion. In  our  judgment  he  was  entitled  to  have  the  amount  of 
his  claim  ascertained  by  the  court  or  by  a  referee  and  paid  or  to 
have  security  given  for  the  payment  of  such  amount  as  should 
eventually  be  determined  to  be  justly  due  him  before  he  could 
be  compelled  to  turn  over  the  paj^ers  in  controversy. 

The  courts  of  this  state  have  always  been  careful  to  compel 
attorneys  to  discharge  the  full  measure  of  their  obligations  to 
their  clients  {Matter  of  JT.j  an  Attorney^  87  N.  Y.  521,  625, 
526),  but  as  was  intimated  in  the  case  cited  there  is  as  much 
justice  in  requiring  a  client  to  do  his  duty  to  the  attorney  as 
in  compelling  the  attorney  to  respect  the  rights  of  the  client. 
In  tlie  present  proceeding  we  think  it  clear  that  the  rights  of 
the  attorney  demand  a  reversal  of  the  order  appealed  from. 

The  order  should  be  reversed  and  the  motion  denied,  with 
costs  in  all  courts. 

CuLLBK,  Ch.  J.,  Yann,  Werner,  IIiscook  and  Chase,  JJ., 
concur ;  Edward  T.  Bartlett,  J.,  absent. 

Ordered  accordingly. 


Jambs   S.  Simmons,  Respondent,  v,  Franois  I.  Crisfield, 

Appellant. 

Rtal  property  ~  testamentary  power  of  sale  — when  executor, 
clothed  with  naked  power  of  sale,  may  create,  by  covenant,  an 
easement  for  benefit  of  land  conveyed,  upon  adjoining  land  to 
be  aold  subsequently. 

An  easement  may  be  created  by  covenant  as  well  as  by  express  grant. 

An  executor  authorized,  although  by  a  naked  power  of  sale,  to  sell  and 
conyey  land  has  the  power  to  convey,  as  appurtenant  to  part  of  the  land, 
when  sold,  an  easement  of  light,  air  and  prospect  over  the  remainder  of 
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the  land,  where  the  easement  is  such  as  might  naturally  be  presumed  to 
have  been  requisite  or  beneficial  for  an  advantageous  sale. 

A  testatrix,  who  died  seized  of  two  lots  of  land  in  a  city,  authorized  her 
executor  to  sell  and  convey  her  real  estate.  He  sold  and  conveyed  one  of 
these  lots  by  a  deed  containing  a  covenant  on  the  part  of  the  grantee  and 
his  heirs  and  assigns  that  any  building  erected  on  the  lot  should  stand 
back  a  certain  distance  from  the  line  of  the  street.  The  deed  also  con- 
tained a  similar  covenant  on  the  part  of  the  grantor  that  any  building 
erected  on  the  adjoining  lot  should  stand  back  the  same  distance  from 
the  street.  Subsequently  the  executor  sold  the  adjoining  lot  by  a 
deed  containing  no  covenants.  Thereafter  the  purchaser  of  that  lot 
sought  to  erect  a  building  on  the  line  of  the  street.  The  owner  of  the 
lot  first  sold  brought  an  action  to  restrain  such  erection.  Held,  that  the 
covenant  on  the  part  of  the  executor  restricting  the  use  of  the  lot  last  sold 
was  valid,  and  that  the  plaintiff  may  maintain  an  action  for  an  injunc- 
tion restraining  the  erection  of  the  building  on  the  street  line  of  such  lot. 

Simfnons  v.  Crisfield,  123  App.  Div.  201,  affirmed. 

(Argued  January  3,  1910;  decided  January  25»  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  January  8,  1908,  which  revereed  an  interlocu- 
tory judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint  and  overruled  such  demurrer. 

The  following  question  was  certified :  "  Does  the  complaint 
of  the  plaintiff  herein  state  facts  sufficient  to  constitute  a 
cause  of  action  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

De  Witt  V.  D.  Reiley  for  appellant.  The  executor  had 
no  power  to  incumber  the  estate  by  restrictive  agreement. 
{Craig  v.  WeU^,  UN.  Y.  315;  Trusts  v.  Thacher,  87 
N.  Y.  311  ;  Gerard  on  Titles,  ch.  20,  tit.  6;  Jackson  v.  Van- 
derheyden^  17  Johns.  167;  Martin  v.  Dwelly,  6  Wend.  9; 
Hetzel  v.  Ba?'her^  69  N.  Y.  1  ;  Ramsay  v.  Wandellj  32  Hun, 
482;  At^tin  v.  3£unro^  47  N.  Y.  360 ;  O^Brien  v.  Jackson^ 
167  N.  Y.  31 ;  Ferrin  v.  Myrick,  45  N.  Y.  360.)  Rights  of 
way  are  not  analogous  to  building  restrictions.  {NeUis  v. 
Munson,  108  K  Y.  453;  Craig  v.  Wells,  11  N.  Y.  315; 
S7nyl€s  V.  Hastings,  22  N.  Y.  219 ;  Doyle  v.  Lord,  64  N.  Y. 
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432 ;  Clerk  v.  Parker^  103  Mass.  554  ;  Joues  on  Easements, 
§310;  White  v.  Sto?yj  2  Hill,  548;  2  Scribner  on  Dower, 
546 ;  Lewis  v.  Fli/,  100  App.  Div.  252.) 

WiUiam  0,  Campbell  for  respondent.  Tlie  imposition  of 
an  easement  on  the  lot  in  question  by  the  executor  of  the 
original  owner  was  lawful.  {Matter  of  Sixty-seventh  Street^ 
60  How.  Pr.  265 ;  Earle  v.  Mayor,  etc.,  38  N.  J.  L.  47 ; 
Rosenkram  v.  Snorer,  19  N.  J.  Eq.  420;  Val&iitine  v. 
Schreiher^  3  App.  Div.  235.) 

CcLLEN,  Ch.  J.  In  1897  Julia  Hurd  died  seized  of  two 
lots  of  land  in  the  city  of  Rochester,  and  by  her  will  she 
authorized  her  executor  to  sell  and  convey  her  real  estate. 
Her  executor  sold  and  conveyed  one  of  these  lots  to  the 
plaintiff  by  a  deed  which  contained  a  covenant  on  the  part  of 
the  grantee,  his  heirs  and  assigns,  that  the  front  wall  of  any 
building  erected  on  the  premises  conveyed  should  stand  back 
at  least  twenty  feet  from  the  line  of  the  street  on  which  the 
lot  fronted,  and  also  a  similar  covenant  on  the  part  of  the 
grantor  that  the  front  wall  of  any  building  erected  on  the 
adjoining  lot  should  also  stand  back  that  distance  from  the 
street.  Subsequently  the  executor  sold  to  the  defendant  the 
adjoining  lot  by  a  deed  which  contained  no  covenants.  There- 
after the  defendant  sought  to  erect  a  building  on  the  line  of  the 
street,  and  this  action  was  brought  to  restrain  such  erection. 

The  question  in  the  case  is  the  validity  of  the  covenant  on 
the  part  of  the  executor  restricting  the  use  of  the  lot  last  sold. 
The  executor  had  merely  a  naked  power  of  sale,  and  it  is  con- 
tended by  the  appellant  that  he  had  no  power  to  create  any 
obligation  binding  upon  the  estate  which  he  represented.  It 
is  undoubtedly  true  that  an  executor  or  administrator  cannot, 
by  executory  contract,  impose  a  new  liability  on  the  estate 
which  he  represents.  {Ferriii  v.  Myrick,  41  N,  Y.  315; 
Austin  V.  MunrOy  47  id.  360;  O^Brien  v.  Jackson^  167 
id.  31.)  Therefore  no  action  for  damages  could  be  inaititaiiied 
against  the  estate  for  a  violation  of  this  covenant.  The  cove- 
nant, however,  was  something  more  than  a  mere  executory 
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contract  If  valid,  it  operated  as  a  conveyance  of  an  ease- 
ment, for  an  easement  may  be  created  by  covenant  as  well  as 
by  express  grant.  (Washbnrn  on  Easetneiits  &  Servitudes,  *27 
Van  Rensselaer  v.  Albany  cfe  IT.  .SI  R.  R.  Co.,  62  N.  Y.  65 ; 
Gtbert  v.  Peteler,  38  Barb.  488,  514.)  While  there  is  no  deci- 
sion of  this  court  on  the  qnestion,  it  has  been  held  by  the 
Sapreme  Coart  and  in  other  jurisdictions  that  executors  with 
a  naked  power  of  sale,  or  commissioners  of  partition,  may,  in 
the  sale  of  lands,  create  easements  of  way.  (  Valentine  v. 
Schreiberj  3  A  pp.  Div.  235 ;  Matter  of  Opening  of  Sixty- 
seventh  St.,  60  How.  Pr.  264,  272 ;  Edrle  v.  Mayor,  38  N.  J. 
L.  47.)  It  is  the  common  practice  on  partition  sales  or  sales  by 
executors  of  large  tracts  of  land  in  the  outskirts  of  a  city 
whero  streets,  although  laid  out  on  a  map,  have  not  been 
formally  opened  or  any  rights  acquired  therein  by  the  public, 
to  sell  lots  bounded  by  such  streets,  thus  granting  an  ease- 
ment of  way  over  the  streets  to  the  purchasers  of  the  lots. 
In  no  other  way  could  advantageous  sales  be  made.  Indeed 
the  right  of  an  executor  to  grant  such  easements  is  not  seri- 
ously controverted  by  the  learned  counsel  for  the  appellant. 
As  said  by  Judge  Daniels  in  Matter  of  Opening  of  Sixty- 
seventh  St.  (supra),  they  are  incidental  to  the  power  con- 
ferred on  the  execntor  to  sell  the  land.  The  power  to  grant 
an  easement  in  connection  with  the  sale  of  part  of  the  land 
is  not  to  be  confined  to  easements  of  way.  If  the  pi'0|>erty 
consisted  of  a  row  of  buildings,  the  side  walls  of  which 
were  party  walls,  it  would  be  impracticable  to  sell  a  single 
lot  with  tlie  building  thereon  for  any  reasonable  price,  unless 
on  the  sale  was  conveyed  the  easement  of  suppoi*t  of  such 
parts  of  the  party  walls  as  stood  on  the  other  lots.  That  would 
be  true  also  in  a  case  where  several  houses  had  but  a  single 
means  of  drainage.  Examples  might  be  multiplied.  We 
think  in  all  these  cases  the  qnestion  is  whetlier  under  the  cir- 
cumstances, the  easement  is  such  as  might  naturally  be  pre- 
sumed to  have  been  requisite  or  beneficial  for  an  advantageous 
sale.  The  easement  granted  in  this  case,  while  it  cannot  be 
said  to  be  common,  is  by  no  means  exceptional  in  the  case  of 
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urban  property,  especially  in  the  residential  portions.  Many 
large  tracts  in  the  city  of  New  York  are  subject  to  restric- 
tions of  a  character  similar  to  that  found  in  this  case.  So  the 
restriction  cannot,  on  its  face,  be  said  to  be  unreasonable. 
In  Rosenkra^is  v.  Snover  (19  N.  J.  Eq.  420)  an  easement, 
similar  in  character  to  that  found  in  tliis  case,  though 
entirely  different  in  its  details  —  to  wit,  an  easement  of  light, 
air  and  prospect,  conveyed  by  commissioners  on  a  partition 
sale  —  was  upheld.  The  chancellor  said :  '^  There  can  be  no 
doubt  but  that  commissioners  like  these  have  the  power,  if  it 
will,  in  their  judgment,  be  a  benefit  to  the  sale  of  property, 
to  annex  to  one  part  an  easement  in  another  part  of  the 
property  to  be  sold,  and  to  sell  and  convey  such  other  part 
subject  to  the  servitude  of  such  easement.'^  We  think,  there- 
fore, it  was  presumptively  within  the  power  of  the  executor 
to  convey,  as  appurtenant  to  the  lot  first  sold,  an  easement  of 
light,  air  and  prospect  over  the  remaining  lot. 

The  order  appealed  from  should  be  affirmed,  with  costs,  and 
the  question  certified  answered  in  the  afiirmative. 

Edward  T.  Baktlbtt,  Vann,  Webneb,  Willabd  Babtlett, 
HisoooK  and  Chase,  JJ.,  concur. 

Order  affirmed. 


Oathbbinb  Bendeb,  Appellant,  v,  Philipp  Paulus  et  al., 

Bespondents. 

Seal  property — teatamentary  trust  with  iK>wer  to  sell  land  and 
distribute  the  proceeds — when  power  of  sale  is  not  affected  by 
the  invalidity  of  the  devise  of  one  of  the  shares. 

Where  real  estate  is  devised  to  executors  in  trust  to  sell  and  distribute 
the  proceeds  among  certain  designated  beneflciaries,  and  a  share  thereof 
passes  to  the  testator's  heirs  at  law  by  reason  of  the  invalidity  of  the 
deyise  of  that  share,  the  whole  property  is,  nevertheless,  subject  to 
the  exercise  of  the  power  of  sale,  if  it  is  necessary  to  exercise  that 
power  in  order  to  carry  out  to  the  best  advantage  the  valid  provisions 
of  the  will. 

B$nder  v.  Paului,  118  App.  Div.  28,  affirmed. 

(Argued  December  15, 1909;  decided  January  28, 1910.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  28,  1907,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  B,  CruikaJiank  for  appellant.  Under  the  will  of 
E^clilimann,  as  finally  interpreted  by  the  judgment  in  Laiizer 
V.  Bender^  the  executors  named  in  that  will  had  no  power 
of  sale  of  plaintifiTs  eleven-seventeenths  of  the  premises  in 
question.  {Clemens  v.  Cleinens^  37  N.  Y.  59 ;  Embury  v. 
Connor,  3  N.  Y.  511 ;  Smith  v.  Smith,  79  N.  Y.  634 ;  Jordan 
V.  Van  Epps,  86  N.  Y.  427 ;  Patrick  v.  Shaffer,  94  N.  Y. 
423  ;  Pray  v.  Hegenian,  98  N.  Y.  351 ;  Griffin  v.  Z.  /.  72.  R. 
Co.,  102  N.  Y.  449 ;  Campbell  Co.  v.  Walker,  114  N.  Y.  7; 
LoriUard  v.  Clyde,  122  N.  Y.  41 ;  Reich  v.  Cochran,  151 
N.  Y.  122  ;  Thorn  v.  De  Bret^uil,  179  N.  Y.  64.)  The  will 
itself,  properly  construed,  conferred  upon  the  executors  no 
valid  power  to  sell  the  plaintiff's  undivided  eleven-seven- 
teenths of  the  property  in  question.  {Murray  v.  Miller,  178 
K.  Y.  316;  J/agemeyer  v.  Saulpaicgh,  97  App.  Div.  535; 
Benedict  v.  Webh,  98  N.  Y.  460 ;  Reed  v.  Williams,  125 
N.  Y.  560  ;  McCarty  v.  Terry,  7  Lans.  236 ;  Chamherlain 
v.  Taylor,  105  N.  Y.  185 ;  Sweeney  v.  Warren,  127  N.  Y. 
426 ;  Britner  v.  Meigs,  64  N.  Y.  506.)  The  burden  was  on 
defendants  to  furnish  proof  that  the  sale  of  the  plaintiffs 
share  by  the  executore  was  necessary  in  the  execution  of  their 
trust.  There  was  no  such  proof  furnished,  and  there  is  no 
legal  presumption  that  it  was  necessary,  but  the  contrary. 
{Gallatin  v.  Cimningham,  8  Cow.  361 ;  Tiwker  v.  Tucker, 
19  Wend.  226;  Elect  v.  Borland,  11  How.  Pr.  489;  Smith 
V.  Smith,  10  Paige,  470 ;  Va7i  Arsdale  v.  Drake,  2  Barb. 
599 ;  King  v.  Cooke,  Cowp.  26 ;  Nolles  v.  Fenwick,  4  Rand. 
[Va.]  585 ;  Williafns  v.  Peyton,  4  Wheat.  77 ;  Stead  v. 
Course,  4  Cranch,  403 ;  Yarick  v.  Tollman,  2  Barb.  113 ; 
Hill  v.  Draper,  10  Barb.  470.) 
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John  E.  Van  Nostrand  and  E.  V,  B,  Oetty  for  respond- 
ents. The  executors  had  a  valid  power  of  sale  over  all  of  the 
real  property  of  the  testator.  (1  R.  S.  729,  §§  58,  59 ; 
Downing  v.  Marahally  23  N.  Y.  366.)  A  sale  of  real  estate 
by  trustees  pursuant  to  directions  in  the  will  is  not  invalid 
because  of  the  partial  invalidity  of  the  testamentary  direc- 
tions as  to  the  dispositions  of  the  proceeds.  (7  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  477;  Gerard  on  Titles  [3d  ed.],  365, 
398 ;  Bogert  v.  llerteU^  4  Hill,  492 ;  Doxoning  v.  Marshally 
4  Abb.  Ct.  App.  Dec.  662 ;  Cmack  v.  Tweedy,  126  N.  Y.  81 ; 
Beits  V.  Betta,  4  Abb.  [N.  C]  317 ;  Kinnier  v.  liogera,  42 
N.  Y.  531;  Lindo  v.  Mxirray^  91  Hun,  335;  Wager  v. 
Wager,  89  N.  Y.  166 ;  Bowers  v.  Smith,  10  Paige,  193 ; 
Vernon  v.  Vernon,  53  N.  Y.  351 ;  Jones  v.  Kelly,  63  App. 
Div.  614.)  Where  the  designated  beneficiaries  cannot  take 
for  any  reason,  nevertheless,  the  executors  may  sell  under  the 
power  of  sale.  {Downing  v.  Marshall,  4  Abb.  Ct.  App.  Dec. 
662;  Ciisack  v.  Tweedy,  126  N.  Y.  81 ;  Wilson  v.  Lynt,  30 
Barb.  124 ;  Keariiey  v.  Missionary  Society,  10  Abb.  N.  C. 
274 ;  Lydon  v.  M.  T  li.  Co.,  7  Misc.  Rep.  28  ;  Jones  v.  Kelly, 
63  App.  Div.  614 ;  170  N.  Y.  409.) 

Willard  Babtlett,  J.  This  is  an  action  for  partition 
affecting  certain  real  estate  in  Queens  county  formerly  the 
property  of  John  Jacob  Eschlimann,  deceased.  The  plaintiff 
sues  as  his  only  heir  at  law.  The  defendants  claim  to  have 
acquired  a  valid  title  to  the  premises  by  means  of  a  convey- 
ance from  Mr.  Eschlimann's  oxecutoi-s.  By  his  will  Mr.  Esch- 
limann devised  his  real  estate  in  Queens  county  (with  an 
exception  not  material  to  be  considered  here)  to  his  executors 
in  trust  to  collect  the  rents,  issues  and  profits  thereof  and  to  sell 
the  said  real  estate  whenever  they  might  decide  in  their  discre- 
tion and  to  divide  the  profits  thereof  and  the  said  rents,  issues 
and  profits  among  certain  hospitals  and  charitable  corporations 
named  in  the  will  in  certain  proportions  specified  therein,  "  to 
be  used  by  the  said  hospitals  and  charitable  corporations  in 
maintaining  free  beds  and  accommodations  for  the  poor." 
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Under  the  will  five  corporations  were  designated  as  bene- 
ficiaries of  tiiis  devise :  The  German  Hospital  at  New  York 
city,  which  was  to  receive  five-seventeenths;  the  German 
Hospital  at  Ridgowood,  five-seventeenths;  the  German 
Orphan  Asjlnni  at  East  Williamsburg,  five-seventeenths;  St. 
Catherine's  Hospital  of  Brooklyn,  one-seventeenth,  and  the 
German  Home  for  the  Aged  at  East  New  York,  one-seven- 
teenth. The  trnsts,  however,  were  invalid,  except  that  for 
the  benefit  of  the  German  Hospital  at  New  York  city  and 
that  for  the  benefit  of  St.  Catherine's  Hospital  of  Brooklyn, 
because  the  will  was  made  less  than  two  months  before  the 
testator's  death  ;  and  this  was  so  adjudged  by  the  Supreme 
Court  in  Kings  county  in  1896  in  an  action  for  the  construc- 
tion of  the  will,  wherein  the  executors  were  plaintiffs,  and  to 
which  Catherine  Bender  (the  plaintiff  in  this  action)  and  all 
persons  interested  in  the  estate  of  the  testator  were  parties. 
The  judgment  in  that  action  declared  that  the  eleven-seven- 
teenths of  the  said  property,  as  to  which  no  valid  trust  had 
been  created,  passed  to  Catherine  Bender  as  the  only  heir  at 
law  and  next  of  kin  of  the  testator. 

The  executors  nevertheless  exercised  the  power  of  sale  con- 
ferred upon  them  by  the  will  in  respect  to  the  entire  piece  of 
property,  and  in  the  year  1900  it  was  offered  for  sale  at  pub- 
lic auction  and  purchased  by  the  defendant  Philipp  Paulus 
for  $14,050. 

The  appellant  denies  the  right  of  the  executors  to  make 
this  sale. 

In  the  first  place  she  contends  that  under  the  will  as  inter- 
preted in  the  construction  suit,  to  which  suit  the  defendants 
here  must  be  deemed  to  have  been  privies,  the  executors  had 
no  power  of  sale  over  the  eleven-seventeenths  of  the  property 
claimed  by  the  plaintiff. 

The  answer  to  this  proposition  is  that  the  judgment  in  that 
action  did  not  assume  to  determine  anything  as  to  the  power 
of  sale.  While  the  court  did  adjudge  that  the  eleven-seven- 
teenths of  the  property  undisposed  of  by  the  will  passed  to 
Catherine  Bender  as  the  testator's  sole  heir  at  law,  it  did  not 
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decide  that  her  share  was  not  subject  to  the  power  of  sale 
which  the  executors  have  since  assumed  to  exercise.  We 
think  that  the  judgment  in  the  construction  suit  left  that  an 
open  question  and  did  not  affect  it  one  way  or  the  other. 
Hence  it  worked  no  estoppel  against  the  executors  or  against 
the  purchasei-8  of  the  piroperty  (the  present  defendants) 
assuming  that  they  were  bound  thereby. 

Irrespective  of  that  judgment,  however,  the  appellant  fur- 
ther insists  that  the  will  itself,  if  properly  construed,  con- 
ferred upon  the  executors  no  valid  power  to  sell  the  undi- 
vided eleven-seventeenths  of  the  property  jn  question  which 
went  to  the  plaintiff  as  the  only  heir  at  law  of  tlie  testator 
This  contention  presents  the  principal  question  in  the  case 
which  is  whether  where  there  is  a  valid  power  to  sell  for  a 
purpose  which  has  partly  failed  the  power  may  not  still  be 
exercised  in  order  to  carry  into  effect  the  valid  portions  of  the 
will. 

In  Downinff  v.  MaraJuM  (1  Abbott's  Ct.  of  Appeals  Deci- 
sions, 525 ;  4  id.  662)  the  will  directed  the  executors  to  sell 
certain  mill  property  after  the  expiration  of  two  lives  and  dis- 
tribute the  moneys  arising  therefrom  among  several  corpora- 
tions, one  of  which  was  the  American  Home  Missionary  Society, 
which  was  to  receive  one-sixth  of  the  proceeds^  Thi^  society 
was  not  qualiiied  to  take  either  real  or  personal  property.  The 
legal  title  to  this  share  of  the  American  Home  Missionary 
Society,  therefore,  vested  in  the  testator's  heirs'  at  law.  The 
court  nevertheless  held  that  the  power  was  valid  and  effectual 
for  the  sale  of  the  whole  property.  The  learned  counsel  for  the 
appellant  suggests  that  this  was  so  decided  because  the  case  was 
peculiar,  the  mill  being  a  single  piece  of  property  incapable  of 
division ;  besides,  he  argues,  the  judgment  there  declared  that 
the  heirs  took  cuin  onere  while  in  the  present  case  he  contends 
that  we  are  bound  by  the  judgment  in  the  suit  for  the  construc- 
tion of  the  will  "  which  does  not  so  declare,  but  the  contrary." 
As  already  intimated,  we  are  unable  to  find  anything  in  the 
judgment  in  the  construction  suit  which  negatives  the  idea 
that  the  heir  at  law  did  not  take  her  eleven-seventeenths  sub- 
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ject  to  the  executors'  power  of  sale.  It  contains  no  adjudica- 
tion on  that  subject  that  we  can  discover.  The  language  of 
the  judgment  is :  "  That  the  balance,  eleven-seventeenths  of 
said  property  unprovided  for  in  said  will  passes  to  Catherine 
Bender  as  the  only  heir-at-law  and  next  of  kin  of  the  said 
testator."  This  does  not  seem  to  diflFer  essentially  from  the 
decision  in  Downi?ig  v.  Marshall  {8iipra\  that  the  intention 
of  the  testator  having  failed  as  to  the  one-sixth  of  the  mill 
property  designed  for  the  American  Home  Missionary  Society 
that  share  went  to  the  heirs,  and  there  it  was  said  that  *^  the 
power  in  trust  to  convert  into  money,  etc.,  should  be  held  to 
attach  to  this  one-sixth,  and  that  the  executors  will  have  the 
power  to  sell  the  property  as  a  whole."  (1  Abbott's  Ct.  of 
Appeals  Decisions,  page  543.)  The  case  of  Downing  v. 
Marshall  came  before  the  Court  of  Appeals  three  times,  and 
in  each  instance  the  court  appears  to  have  been  of  the  opinion 
that  the  executors'  power  of  sale  extended  to  that  portion  of 
the  property  which  went  to  the  heirs  at  law  because  the 
intended  devise  thereof  was  invalid.  On  the  lirst  appeal 
(23  N.  Y.  366,  391)  Chief  Judge  Comstock,  speaking  of  the 
part  which  belonged  to  the  heirs  at  law,  said:  *•  Such  real 
estate  will  ultimately  be  sold  as  the  will  directs."  We  have 
already  quoted  from  the  opinion  on  the  second  appeal.  On 
the  third  review  the  question  was  again  considered  quite 
fully  and  the  same  view  was  reiterated  in  more  specific  lan- 
guage, the  court  saying  that  where  the  leading  object  of  the 
testator  was  the  sale  of  the  property  and  the  distribution  of 
the  proceeds,  the  interest  of  the  heir  at  law,  as  it  was  derived 
from  the  testator,  should  be  made  subordinate  to' the  leading 
purpose  which  the  testator  designed  to  accomplish.  (4 
Abbott's  Ct.  of  Appeals  Decisions,  662,  667.) 

In  Jones  v.  Kelly  (170  N.  Y.  401),  the  testator  devised  all 
his  real  estate  in  trust  to  his  executors  to  sell  and  distribute 
the  proceeds  between  two  charitable  institutions.  He  made 
no  provision  for  his  widow.  The  devise  was  adjudged  valid 
to  the  extent  of  only  one-half  of  the  testators  estate,  the 
remaining  one-half  passing  to  the  testator's  heirs  at  law  as  if 
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no  will  had  been  made ;  bnt  in  so  holding,  the  court,  speaking 
through  Pasker,  Ch.  J.,  said :  ''  The  real  estate  may  be  so 
situated  as  to  require  a  sale  of  all  of  it  in  order  to  execute  the 
valid  portions  of  the  will,  and  thus  it  will  be  turned  into 
money  in  fact,  but  for  the  purposes  of  disposition  under  the 
statute  as  intestate  property,  it  will  retain  its  character  as  real 
estate."  (p.  409.)  This  is  a  distinct  recognition  of  the  doc- 
trine applied  to  the  disposition  of  the  mill  property  in  Doumr 
ing  V.  Marshall  {supra). 

That  a  power  of  sale  may  be  exercised  as  to  the  whole  prop- 
erty, notwithstanding  a  failure  of  the  devise  as  to  a  portion 
thereof  going  to  the  heir  at  law,  was  also  held  by  the  clearest 
implication  in  Abbott  v.  James  (111  N.  Y,  673).  There  the 
testator  gave  his  wife  the  use  of  his  property,  real  and  per- 
sonal, during  her  lifetime,  and,  upon  her  death,  he  devised 
and  bequeathed  the  same  to  three  societies  in  equal  parts, 
directing  his  executor,  if  any  of  the  property  consisted  of  real 
estate,  to  sell  the  same  and  divide  the  proceeds  between  the 
said  three  societies.  By  force  of  chapter  360  of  the  Laws  of 
1860,  the  testator  was  precluded  from  giving  to  these  chari- 
table corporations  more  than  one-half  of  his  property,  so  that 
the  half  which  they  could  not  take  was  undisposed  of  by  the 
will  and  passed  to  the  testators  heirs  at  law.  The  public 
administrator  of  Kings  county,  as  administrator  with  the  will 
annexed,  sold  all  the  real  estate  under  the  power.  The  pur- 
chaser declined  to  complete  the  purchase,  and  the  public 
administrator  brought  a  suit  to  compel  specific  performance. 
In  that  suit  the  General  Term  of  tlie  second  department  held 
that  the  power  of  sale  had  been  rendered  invalid  by  the  par- 
tial failure  of  the  devise  for  the  benefit  of  the  three  societies. 
{Abbott  V.  Jaines^  14  N.  Y.  S.  R.  597.)  In  this  court  the 
judgment  was  affirmed,  but  solely  on  the  ground  that  specific 
performance  of  a  contract  for  the  purchase  of  real  estate 
would  not  be  enforced  where  the  vendor's  title  depended 
upon  a  doubtful  question  of  law  and  where  other  parties 
having  rights  affected  by  the  same  question  were  not  parties 
to  the  action.     The  respective  views  in  favor  of  permitting 
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the  exercifle  of  a  power  of  sale  where  the  devise  has  failed  in 
part  and  against  allowing  it,  are  fullj  set  forth  in  the  opmion 
of  Judge  Finch  ;  bat  it  is  distinctly  intimated  that  the  power 
maj  properly  be  exercised  where  the  situation  of  the  real 
estate  and  the  parties  seems  fairly  to  require  it. 

The  rule  dedncible  from  the  adjudged  cases  on  the  subject 
seems  to  be  that  adopted  by  the  learned  judge  at  Special 
Term,  that  where  real  estate  is  devised  to  executors  in  trust 
to  sell  and  distribute  the  proceeds  among  certain  designated 
beneficiaries  and  a  share  thereof  passes  to  the  testator's  heirs 
at  law  by  reason  of  the  invalidity  of  the  devise  of  that  share, 
the  whole  property  is  nevertheless  subject  to  the  exercise  of 
the  power  of  sale,  if  it  is  necessary  to  exercise  that  power  in 
order  to  carry  out  to  the  best  advantage  the  valid  provisions 
of  the  will.  It  is  objected  in  behalf  of  tlie  appellant  that  no 
such  necessity  was  found  by  the  trial  court  to  exist  in  the 
present  case ;  but  we  think  that  this  omission  is  supplied  by 
the  allegation  in  the  complaint  that  the  premises  are  so  situ- 
ated that  a  partition  or  division  thereof  could  not  be  made 
without  great  prejudice  to  the  ownership  thereof,  it  being 
totally  impracticable,  and  that  a  sale  of  the  property  is 
necessary. 

It  is  suggested  that  ideal  justice  has  not  been  achieved  in 
this  case  but  that  there  has  been  an  attempt  to  despoil  the 
plaintiff  which  will  be  successful  if  this  judgment  stands. 
The  deed  by  the  executors  to  the  defendants  was  made  over 
four  years  after  the  decision  of  tlie  construction  suit,  without 
any  notice  to  the  plaintiff,  who  was  in  Germany  at  the  time, 
and  who,  it  is  said,  has  never  received  any  of  the  proceeds  of 
the  sale  from  tlie  executors  or  otherwise.  The  defendants, 
who  purchased  the  property  from  the  executors,  claim  to  be 
innocent  purchasers  for  value  although,  of  course,  they  must 
have  known  from  the  recitals  in  the  deed  under  what  author- 
ity the  executors  claimed  the  right  to  sell.  Manifestly  every 
requirement  of  fair  dealing  demanded  that  the  executors 
should  notify  the  heir  at  law  of  their  intention  to  sell ;  and  if 
it  be  true  that  there  was  any  element  of  fraud  in  the  transao- 
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tion  she  could  have  attacked  the  sale  on  that  ground  snccess- 
fally  if  she  had  acted  proinptl}'.  Iler  rights  in  that  respect, 
however,  are  not  involved  in  the  present  litigation,  wherein 
she  simply  assails  tlie  sale  or  rather  seeks  to  ignore  it,  on  the 
ground  that  the  power  of  sale  had  failed  as  to  her  eleven- 
seventeenths  of  the  property.  While  her  contention  in  this 
respect  cannot  be  upheld  she  is  still  at  liberty  to  question  the 
sale  for  fraud  unless  precluded  by  the  Statute  of  Limitations. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann,  His- 
cx>OK  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


The  Netograph  Manufacturing  Company,  Respondent,  v. 

George  B.  Scrugham,  Appellant. 

FroceM  —  a  foreign  resident,  arrested  upon  a  criminal  charge  in 
tliis  state  and  released  on  bail,  is  not  exempt  from  service  of 
process  in  a  civil  suit. 

It  is  in  furtherance  of  the  policy  of  the  law  and  the  due  administration  of 
Justice  that  suitors  and  witnesses  from  abroad  are  privileged  from  lia- 
bility to  other  criminal  and  civil  prosecution,  eundo,  morando,  et  rede- 
undo.  But  persons  actually  in  custody  under  criminal  process  are  not 
exempt  from  service  of  process  in  civil  suits.  A  person  who  is  charged 
with  or  convicted  of  crime  and  is  at  large  on  bail,  is  constructively  in 
the  custody  of  the  law.  Under  such  circumstances  he  cannot  be  said 
to  be  free  to  come  or  to  go  at  will,  and  when  he  submits  himself  to  the 
direction  of  the  courts  having  cognizance  of  the  charge  against  him,  he 
does  not  act  voluntarily,  but  under  compulsion  of  law,  and  hence  is 
not  exempt  from  the  service  of  process  when  he ,  comes  into  this  state 
from  another  jurisdiction  to  attend  the  trial  of  an  indictment  against  him. 

Netograph  Mfg.  Co,  v.  Scrugham^  183  App.  Div.  760,  affirmed. 

(Argued  January  4, 1910;  decided  January  28,  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Divison  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  13,  1909,  which  reversed  an  order  of 
Special  Term  granting  a  motion  to  set  aside  the  service  of  a 
summons  and  complaint  and  denied  said  motion. 

The  factfii  so  far  as  material,  are  stated  in  the  opinion. 
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Louis  Marshall  for  appellant.  The  rule  exempting  one 
coming  from  a  foreign  state  for  attendance  upon  a  judicial 
proceeding  in  this  state  from  the  service  of  process  eundoj 
mcyi'andoy  et  redeundo^  is  applicable  alike  to  criminal  and  civil 
actions.  {Mullen  v.  Sanborn^  25  L.  R.  A.  721 ;  Parker  v. 
Marcoj  136  N.  Y.  585;  Finucaiie  v.  Warner.  194  N.  Y. 
163 ;  Lamed  v.  Oriffin^  12  Fed.  Rep.  592 ;  Person  v.  Griei\ 
66  N.  Y.  124 ;  MaUhews  v.  Tufts,  87  K  Y.  568 ;  Goldsmith 
V.  Haskell,  120  App.  Div.  403;  Wilson  v.  Donaldson,  117 
Ind.  356 ;  Andrews  v.  Lemheck,  46  Ohio  St.  38 ;  Barber  v. 
Knowlesy  77  Ohio  St.  81.) 

Walter  Jeffreys  Carlin  and  Frederick  H,  Patterson  for 
respondent.  A  person  under  arrest  in  this  state  on  a  criminal 
charge  is  not  exempt  either  before  or  after  conviction  from 
service  of  process  in  a  civil  action.  (  Williams  v.  Bacon,  10 
Wend.  636;  Slade  v.  Joseph,  5  Daly,  187;  Sanders  v.  Har- 
ris, 59  Hun,  628 ;  Bank  of  Metropolis  v.  White,  26  Misc. 
Rep.  504;  P&rson  v.  Grier,  66  N.  Y.  124;  Matthews  v. 
Tufts,  87  N.  Y.  568;  Parker  v.  Marco,  136  N.  Y.  585; 
Adriance  v.  Lag7*ave,  59  N.  Y.  110 ;  Martin  v.  WoodhaU,  24 
J.  &  S.  439.)  The  defendant  did  not  come  voluntarily  into 
the  state,  and  is,  therefore,  not  immune  from  civil  process 
in  any  case.  {Taylor  v.  Tainted*,  83  TJ.  S.  371;  Meese  v. 
U,  S.,  9  Wall.  13 ;  Sherman  v.  Gundlach,  37  Minn.  118 ; 
Finucane  v.  War7ier,  194  N.  Y.  160.) 

Werner,  J.  The  defendant,  a  resident  of  the  state  of 
Ohio,  came  into  this  state  voluntarily  in  April,  1907.  While 
here  he  attended  a  legislative  hearing  in  the  city  of  Albany. 
At  that  time  he  was  arrested  on  a  warrant,  issued  by  a  magis- 
trate in  the  city  of  New  York,  charging  him  with  the  crime 
of  conspiracy.  He  was  taken  to  the  city  of  New  York,  where 
be  gave  bail  for  his  appearance  pending  the  examination. 
The  examination  resulted  in  his  being  held,  and  he  subse- 
quently gave  bail  to  appear  and  answer  the  charge  in  what- 
ever court  it  might  be  prosecuted.     In  June,  1907,  an  indict- 
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ment  was  found  against  liitn  for  conspiracy,  and  again  lie 
gave  bail  for  liis  appearance  at  the  trial.  He  returned  to 
Oliio,  and  when  the  indictment  was  brought  on  for  trial  in 
the  Court  of  General  Sessions  in  the  city  of  New  York  in 
March,  1909,  he  appeared  and  submitted  himself  to  the  juris- 
diction of  the  court.  His  only  purpose  in  coming  into  this 
state  was  to  attend  his  trial  upon  the  charge  of  conspiracy.  A 
number  of  days  were  occupied  in  the  trial,  which  resulted  in 
the  defendant's  acquittal  late  in  the  afternoon  of  March  26, 
1909.  He  remained  in  tlie  city  of  New  York  until  the  fol- 
lowing day,  partly  because  he  could  not  get  a  sleeping  car 
berth  on  any  train  leaving  the  city  on  the  night  of  his 
acquittal,  and  partly  for  the  purpose  of  consulting  his  counsel 
about  other  indictments  against  him  which  had  not  yet  been 
moved  for  trial.  At  about  nine  o'clock  in  the  morning  of  the 
day  after  the  defendant's  acquittal  he  was  served  at  his  hotel 
with  the  summons  and  complaint  in  this  action.  There  is  no 
connection  between  the  criminal  charge  upon  which  the  defend- 
ant was  tried  and  acquitted,  and  this  civil  suit  for  goods  sold 
and  delivered,  which,  for  aught  that  appears,  is  brought  in  good 
faith.  The  learned  court  at  Special  Term  held,  and  we  shall 
assume,  that  defendant's  stay  in  New  York  after  his  acquittal 
was  for  a  proper  purpose  and  not  unreasonable  in  duration. 
These  are  the  circumstances  which  give  rise  to  this  contro- 
versy in  which  the  learned  Appellate  Division  has  certified  to 
us  the  question :  '^  Is  the  service  of  the  summons  and  com- 
plaint upon  the  defendant  *  *  *  George  R.  Scrugham 
lawful?" 

This  question,  based  upon  the  undisputed  facts  of  this  rec- 
ord, is  very  narrow,  but  it  relates  to  a  subject  which  has  for 
centuries  engaged  the  attention  of  common-law  courts  under 
every  conceivable  variety  of  circumstances.  Volumes  of 
opinions  have  been  written  in  which  one  can  find  all  sorts  of 
conflicting  decisions  and  almost  any  dictum  that  one  may  be 
looking  for.  The  ease  with  which  the  writer  of  an  opinion 
upon  even  the  simplest  phase  of  this  subject  could  drift  into 
a  general  dissertation  upon  it  is  nicely  illustrated  in  the  volu- 
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minons  note  to  MuUin  v.  Savhorn  (a  Maryland  case  reported  in 
25  L.  B.  A.  721),  where  the  industrious  author  has  gathered 
the  cases  from  almost  every  state  in  the  Union  and  from  Eng- 
land. For  present  purposes  it  is  enough  to  say  that  from 
the  earliest  times  it  has  been  the  policy  of  the  common  law 
that  witnesses  should  be  produced  for  oral  examination,  and 
that  parties  should  liave  fnll  opportunity  to  be  present  and 
heard  when  their  cases  are  tried.  It  is  in  fnrtlierance  of 
that  policy  and  tlie  due  administration  of  justice  that  suitore 
and  witnesses  from  abroad  are  privileged  from  liability  to 
other  criminal  and  civil  prosecution,  eundoj  morando^  et 
redeufido.  (Year  Book,  13  Henry  IV,  I.  B.  Viner's  Abr. 
"  Privilege.")  It  is  not  a  natural  right,  but  a  privilege  which 
has  its  origin  in  the  necessity  for  protecting  courts  from  inter- 
ruption and  delay,  and  witnesses  or  parties  from  the  tempta- 
tion to  disobey  the  process  of  the  courts.  "  It  has  always 
been  held  to  extend  to  every  proceeding  of  a  judicial  nature 
taken  in  or  emanating  from  a  duly  constituted  tribunal  which 
directly  relates  to  the  trial  of  the  issues  involved.  It  is  not 
simply  a  personal  privilege,  but  it  is  also  the  privilege  of  the 
court,  and  is  deemed  necessary  for  the  maintenance  of  its 
authority  and  dignity  and  in  order  to  promote  the  due  and 
efBcient  administration  of  justice."  {Parker  v.  MarcOy  136 
N.  Y.  585,  589,  citing  Person  v.  Grier,  66  N.  Y.  124 ;  Mat- 
thews V.  TuftSj  87  id.  568.)  It  is  not  only  not  a  natural  right 
but  it  is  in  derogation  of  the  common  natural  right  which  every 
creditor  lias  to  collect  his  debt  by  subjecting  his  debtor  to  due 
process  of  law  in  any  jurisdiction  where  he  may  find  him. 
The  privilege  should,  therefore,  not  be  extended  beyond  the 
reason  of  the  rule  upon  which  it  is  founded.  Since  the 
obvious  reason  of  the  rule  is  to  encourage  voluntary  attend- 
ance upon  courts  and  to  expedite  the  administration  of  justice, 
that  reason  fails  when  a  suitor  or  witness  is  brought  into  the 
jurisdiction  of  a  court  while  under  arrest  or  other  compulsion 
of  law.  Such  a  suitor  or  witness  does  nothing  to  encourage  or 
promote  voluntary  submission  to  judicial  proceedings.  He 
comes  because  he  cannot  do  otherwise.    That  seems  to  be  the 
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basis  for  the  exception  to  the  general  rale  of  privilege  which 
is  illustrated  in  cases  where  persons  are  brought  into  the  juris- 
diction of  a  court  under  extradition  from  other  states  or 
foreign  countries.  (  Williams  v.  Bacon^  10  Wend.  636 ;  Slcbde 
V.  Joseph^  6  Daly,  187  ;  Adriance  v.  ZagravSy  69  N.  T.  110 ; 
People  ex  rel.  Post  v.  Cross j  135  N.  T.  536.)  The  privilege 
is  held  not  to  exist  in  such  cases.  From  time  immemorial  it 
has  been  the  law  that  persons  actually  in  custody  under 
criminal  process  are  not  exempt  from  service  of  process  in 
civil  suits.  •  (1  Chitty's  Cr.  L.  661;  Foster  Cr.  L.  61,  62; 
Tidd's  Pr.  306;  2  Archb.  Pr.  122.) 

This  brings  us  to  the  concrete  question  whether  there  is 
any  difference,  so  far  as  this  question  of  privilege  is  concerned, 
between  a  person  actually  in  custody  and  one  who  is  at  large 
under  bail.  The  question  is  not  free  from  difficulty,  but  we 
incline  to  the  view  that  a  person  who  is  charged  with  or  con- 
victed of  crime  and  is  at  large  on  bail,  is  constructively 
in  the  custody  of  the  lawTjIIe  is  not  in  actual  confinement,  it 
is  true,  but  he  is  in  the  custody  of  his  bondsmen,  who,  by 
giving  bail  for  liiin,  have  been  constituted  his  jailors.  "  When 
bail  is  given,  the  principal  is  regarded  as  delivered  into  the 
custody  of  his  snroties.  Their  dominion  is  a  continuance  of 
the  original  imprisonment.  Whenever  they  choose  to  do  so, 
they  may  seize  him  and  deliver  him  up  in  their  discharge ; 
and  if  that  cannot  be  done  at  once,  they  may  imprison  him 
until  it  can  be  done.  They  may  exercise  their  rights  in  person 
or  by  agent.  They  may  pursue  him  into  another  state ;  may 
arrest  him  on  the  Sabbath;  and,  if  necessary,  may  break 
and  enter  his  house  for  that  purpose.  The  seizure  is 
not  made  by  virtue  of  new  process.  None  is  needed.  It  is 
likened  to  the  rearrest  by  the  sheriff  of  an  escaping  prisoner." 
{Taylor  v.  Taintor,  83  U.  S.  366, 371.  See,  also,  Beese  v.  U. 
S^6  U.  S.  13,  21.) 

/  This  concise  and  authoritative  exposition  of  the  law  of 
bail  leaves  little  to  be  said  as  to  the  status  of  a  principal 
under  a  criminal  bail  bond.  For  many  of  the  practical 
affairs  of  life  he  is  as  much  at  liberty  as  though  he  were 
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not  charged  with  crime.  For  the  purpose  of  answering  the 
charge,  however,  he  is  constructively  in  the  custody  of  the 
law.  His  bailors  have  the  right  and  power  at  any  moment  to 
become  his  jailors  for  the  purpose  of  placing  him  in  actual 
confinement.  Under  such  circumstances  he  cannot  be  said 
to  be  free  to  come  at  will,  and  when  he  submits  himself 
to  the  directions  of  the  courts  having  cognizance  of  the 
charge  against  him,  he  does  not  act  voluntarily,  but  under 
compulsion  of  law.  We  are  aware  that  this  view  is  appar- 
ently at  variance  with  some  decisions  in  other  jurisdictions, 
notably  in  England,  but  we  think  the  administration  of  jus- 
tice will  be  best  subserved  by  keeping  the  rule  of  privi- 
lege within  the  reason  upon  which  it  rests.  That  i*eason 
fails  unless  the  person  claiming  the  privilege  is  a  free 
moral  agent  who  may  come  into  or  depart  from  the  juris- 
diction or  not  as  he  pleases.  Despite  the  just  tendency 
of  courts  to  extend  the  rule  so  far  as  possible,  it  must  not  be 
carried  to  the  extent  of  wholly  preventing  creditors  from  pur- 
suing their  ordinary  civil  remedies  against  debtors,  and  par- 
ticularly when  the  latter  involve  no  restraint  of  the  debtor's 
person.  Much  might  be  said  as  to  the  propriety  or  wisdom 
of  permitting  a  person  just  released  under  bail  to  be  at  once 
arrested  on  other  process,  as  appears  from  the  English  cases 
relied  upon  by  the  defendant,  but  that  is  not  the  question 
before  us,  and  such  a  discussion  could  have  no  application  to 
a  case  where  a  person  at  large  on  bail  is  served  ^vith  a  simple 
summons  which  imposes  no  restraint  whatever  upon  his  per- 
son. His  liberty  is  as  great  after  service  as  it  was  before. 
He  is  just  as  free  to  depart  from  the  jurisdiction  as  he  was  to 
enter  it^nd  under  such  circumstances  none  of  his  rights  are 
invadeoT^ 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs,  and  the  question  certified  to  us  answered  in  the 
affirmative. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartletp,  Vann,  Willabd 
Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  York,  Bespondent,  v. 

Fkank  Schleiman,  Appellant. 

Kurder Atrial  of  defendant  indicted  for  murder  committed  while 
engaged  in  the  commiBsion  of  a  burglary — when  refusal  of 
court  to  charge  the  various  degrees  of  murder  is  not  erroneous. 

On  the  trial  of  defendant  on  an  indictment  for  murder  alleged  to  have 
been  committed  by  him  while  he  was  engaged  in  the  commission  of  a 
burglary,  the  trial  judge  wiia  requested  to  **  charge  the  various  degrees 
of  crime;''  and  an  exception  was  taken  to  his  refusal,  wliereupon  the 
court  added,  **  the  jury  must  either  find  the  defendant  ijnilty  of  nnirder 
in  the  first  degree  or  not  guilty,"  to  which  instruction  an  exception  was 
taken.  Held,  that  the  trial  judge  committed  no  error  either  in  the 
refusal  to  charge  as  requested  or  in  the  additional  instruction  to  the 
jury;  but  that  the  conditions  are  exceptional  which  wammt  a  refusal  to 
instruct  the  jury  as  to  their  power  to  convict  of  a  lower  degree  of  the 
crime  charged  for  which  tho  defendant  is  upon  trial,  and  great  care 
should  be  observed  not  to  withhold  such  instruction  unless  the  case  is 
one  where  there  is  no  poesible  view  of  the  facts  which  would  justify 
any  other  verdict  except  a  conviction  of  the  crime  charged  or  an 
acquittal. 

(Argued  January  17,  1010;  decided  January  28,  1010.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
October  8, 1909,  at  a  Trial  Term  for  the  connty  of  Kings, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  J,  Heilly  for  appellant.  The  judgment  should  be 
reversed  upon  the  refusal  of  the  trial  judge  to  define  the 
various  degrees  of  the  crime  of  homicide,  and  to  instruct  the 
jury  that  they  might  find  the  defendant  guilty  of  a  lesser 
degree.  (Code  Crim.  Pro.  §  444;  People  v.  Wilson^  109 
N.  Y.  847 ;  People  ex  reh  Young  v.  SUmt^  81  Hun,  336 ; 
People  V.  MoCallanj  3  N.  T.  Cr.  Rep.  199 ;  People  v. 
McDonald,  96  N.  Y.  657;  People  v.  Thxytnpson,  41  N.  Y.  1 ; 
People  V.  Lamh,  2  Abb.  Pr.  288 ;  People  v.  St/rattj  81  Hun, 
806 ;  People  v.  SidUvan,  173  N.  Y.  130 ;  People  v.  Younff^ 
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96  App.   Div.  35 ;  People  v.  Foster ^  16  Misc.  Rep.   14 ; 
PeopU  V.  Fabian,  126  App.  Div.  15.) 

John  F.  Clarke^  District  Attorney,  for  respondent*  As 
there  was  no  evideuce  or  inference  arising  from  the  evidence 
reducing  the  case  to  murder  in  the  second  degree  or  man- 
slaughter, it  was  the  right  and  duty  of  the  court  to  refuse  to 
charge  on  the  lesser  degrees  of  homicide.  (State  y.  Young, 
67  N.  J.  L.  231 ;  Tunier  v.  State,  48  Tex.  Cr.  Rep.  585 
State  V.  Sexton,  147  Mo.  89  ;  State  v.  Tettaton,  159  Mo.  355 
StcUe  V.  Mahly,  68  Mo.  317 ;  StaU  v.  Baker,  146  Mo.  379 
State  V.  KomsUtt,  62  Kan.  221 ;  People  v.  Bepke,  103  Mich. 
459 ;  People  v.  Nunn,  120  Mich.  530 ;  People  v.  Wright,  93 
Cal.  564.) 

WiLLABD  Bartlett,  J.  The  facts  in  this  case  do  not  differ 
materially  from  those  which  we  were  recently  called  upon  to 
consider  in  reviewing  the  conviction  of  Carlo  Giro,  who  was 
engaged  in  the  same  burglary  and  held  responsible  for  the 
same  homicide.  {People  v.  Giro,  197  N.  Y.  152.)  It  is  not 
necessary  to  restate  these  facts  here,  inasmuch  as  to  do  so  we 
should  merely  have  to  repeat  the  language  of  Judge  Yann  in 
dealing  with  that  branch  of  the  case.  Upon  both  trials  it 
was  clearly  established  that  this  defendant  Schleiman  must 
have  fired  the  fatal  shot.  The  only  question  which  differenti- 
ates this  appeal  from  that  of  Oiro  arises  out  of  the  refusal  of 
the  trial  judge  to  comply  with  the  request  of  counsel  for  the 
defendant  that  he  should  '^charge  the  various  degrees  of 
crime."  An  exception  was  taken  to  this  refusal,  whereupon 
the  court  added  :  "  The  jury  must  either  find  the  defendant 
guilty  of  murder  in  the  first  degree  or  not  guilty.'*  An 
exception  was  likewise  taken  to  this  additional  instruction. 

There  were  two  counts  in  the  indictment.  The  first  count 
charged  Qiro  and  Schleiman,  the  present  defendant,  with 
having  killed  Sophie  L.  Staber  while  they  were  engaged  in 
the  commisson  of  a  burglary.  The  second  count  was  the 
ordinary  common-law  count  charging  murder  in  the  first 
degree  by  shooting  the  said  Sophie  L.  Staber,  willfully,  felo- 
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niously  and  with  malice  aforethought.  In  his  charge  to  the 
jury  the  trial  court  made  no  reference  whatever  to  the  com- 
mon-law count.  His  instructions  related  wholly  to  the  crime  of 
murder  in  the  first  degree  as  defined  by  the  Penal  Code, "  when 
committed  *  *  *  without  a  design  to  eflEect  death,  by  a 
person  engaged  in  the  commission  of  *  *  *  a  felony, 
either  upon  or  affecting  the  person  killed  or  otherwise."  (Penal 
Code,  §  183 ;  now  Penal  Law,  §  1044,  subd.  2.) 

Section  610  of  the  Penal  Law  (formerly  Penal  Code,  §  35) 
provides  as  follows :  "  Upon  the  trial  of  an  indictment,  the 
prisoner  may  be  convicted  of  the  crime  charged  therein,  or  of 
a  lesser  degree  of  the  same  crime,  or  of  an  attempt  to  commit 
the  crime  so  charged,  or  of  an  attempt  to  commit  a  lesser 
degree  of  the  same  crime." 

Under  this  statutory  provision  murder  in  the  second  degree 
is  certainly  a  lesser  degree  of  the  crime  charged  in  the  indict- 
ment against  the  defendant.  It  has  also  been  customary  for 
trial  judges  to  regard  the  various  degrees  of  manslaughter  as 
lesser  degrees  of  the  crime  of  felonious  homicide ;  and,  there- 
fore, upon  the  trial  of  indictments  for  murder  in  the  first 
degree  it  has  been  the  usual  practice  for  the  trial  judge,  even 
without  any  request,  and  certainly  when  requested,  to  charge 
the  jury  that  they  might  find  the  defendant  guilty  of  murder 
in  the  second  degree,  or  of  manslaughter  in  any  of  its  several 
degrees,  or  of  an  attempt  to  commit  any  of  these  crimes. 
(See  Fitzge^^old  v.  People,  37  N.  Y.  413,  421.) 

The  refusal  of  the  learned  trial  judge  so  to  instruct  the 
jury  in  the  present  case  was  obviously  based  upon  the  idea 
that  under  the  undisputed  evidence  there  were  no  facts  proved 
or  suggested  which  would  warrant  the  jury  in  finding  that 
the  defendant  was  guilty  of  any  other  degree  of  homicide, 
unless  he  was  guilty  of  murder  in  the  first  degree.  He  evi- 
dently regarded  the  power  expressly  conferred  upon  the  jury 
by  section  010  of  the  Penal  Law,  to  convict  of  a  lesser  degree 
of  the  same  crime,  as  capable  of  exercise  only  where  the  facts 
proved  or  sought  to  be  proved  would  really  and  logically  jus- 
tify a  conviction  for  the  lower  grade  of  crime. 

25 
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The  New  York  statute  empowering  the  jury  to  convict  of 
a  lesser  degree  of  crime  than  that  charged  in  the  indictment, 
or  of  an  attempt  to  commit  tlie  crime  so  cliarged,  or  of  an 
attempt  to  counnit  a  lesser  degree  of  the  same  crime,  is  largely 
declaratory  of  the  connnon-law  rule  upon  the  same  subject. 
At  common  law  the  jury  might  convict  of  a  cognate  ofiFense, 
but  of  a  less  aggravated  character,  where  the  language  of  the 
indictment  was  broad  enough  to  embrace  such  lesser  offense. 
(9  Ilalsbury^s  Laws  of  England,  371,  and  cases  cited  in 
foot  note.) 

The  definition  of  murder  in  the  firat  degree  in  the  Penal 
Code  (now  the  Penal  Law)  of  this  state,  when  committed 
"  From  a  deliberate  and  premeditated  design  to  effect  the 
death  of  the  jwrson  killed,  or  of  another,"  is  broad  enough  to 
embrace  nmrder  in  the  second  degree,  as  defined  in  the  same 
statute,  or  manslaughter  in  either  of  its  degrees.  Hence,  if 
the  defendant  had  been  tried  for  killing  Mi"8.  Staber  with  a 
deliberate  and  premeditated  design  to  effect  her  death,  the 
refusal  of  the  trial  judge  to  instruct  the  jury  in  reference  to 
these  lesser  degrees  of  felotiious  homicide  would  unquestion- 
ably have  been  error.  But  the  defendant  was  not  tried  for 
deliberate  and  premeditated  murder  at  all.  lie  was  tried  for 
killing  Mrs.  Staber  without  a  design  to  effect  her  death,  while 
he  was  engaged  in  the  commission  of  a  burglary.  The  evi- 
dence was  directed  toward  the  establishment  of  that  form  of 
murder  in  the  first  degree  and  toward  nothing  else.  No  sug- 
gestion was  made  in  the  charge  that  the  defendant  could 
possibly  be  found  guilty  of  delilxjrate  and  premeditated  mur- 
der. The  accusation  which  the  jury  passed  upon  was  an  accusa- 
tion of  killing  while  engaged  in  the  perpetration  of  a  felony, 
a  crime  in  which  it  is  not  necessary  to  prove  any  design  to 
effect  death.  Under  such  circumstances,  the  power  to  con- 
vict of  a  lesser  degree  of  felonious  homicide  which  belongs 
to  the  jury  in  cases  where  the  degree  depends  upon  the  intent 
cannot  properly  be  exercised  ;  because  an  intent  to  kill  is  not 
a  necessary  ingredient  of  the  offense  in  this  kind  of  murder. 
It  is  enough  to  show,  beyond  a  reasonable  doubt,  that  the 
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killing  was  done  wliile  the  slayer  was  committing  or  attempt- 
ing to  commit  a  felony. 

Where  the  defendant  has  been  tried  for  a  murder  of  this 
character  the  opinion  has  qnite  uniformly  prevailed  that  the 
trial  judge  is  not  bound  to  instruct  the  jury  in  reference  to 
the  lower  degrees  of  felonious  homicide.  In  £uel  v.  People 
(78  N.  Y.  492)  the  question  was  not  directly  presented  owing 
to  the  absence  of  any  request  raising  the  point.  The  court, 
nevertheless,  remarked  that  as  the  case  stood  in  view  of  the 
evidence  the  charge  of  the  trial  judge  as  given  was  fully  war- 
ranted although  he  omitted  to  refer  to  the  subdivisions  of  the 
statute  in  regard  to  murder  in  the  second  degree.  This  was 
a  caoe  of  homicide  without  intent  to  kill  perpetrated  by  a  man 
engaged  in  the  conmiission  of  the  crime  of  rape.  In  Sparf 
i&  Hansen  v.  U.  S,  (156  U.  S.  51)  the  defendants  were 
indicted  and  tried  for  murder  upon  the  high  seas  and  both 
were  convicted.  In  the  course  of  his  charge  the  trial  judge 
said  to  the  jury  among  other  things :  "  If  a  felonious  homicide 
has  been  committed,  of  wliich  you  are  to  be  the  judges  from 
the  proof,  there  is  nothing  in  this  case  to  reduce  it  below  the 
gittde  of  murder.  *  *  *  As  I  have  said  in  this  case,  if 
a  felonious  homicide  has  been  committed  at  all,  of  which  I 
repeat  you  are  the  judges,  there  is  nothing  to  reduce  it  below 
the  grade  of  murder."  (p.  60.)  Mr.  Justice  Harlan,  in  a  very 
able  opinion  largely  devoted  to  a  discussion  of  the  respective 
functions  of  judge  and  jury  in  criminal  cases,  expressed  the  con- 
currence of  the  Supreme  Court  in  the  view  of  the  trial  judge 
that  the  evidence  afforded  no  ground  upon  which  the  jury 
could  have  reached  a  conclusion  that  the  defendants  were 
guilty  of  a  lower  offense  than  nmrder.  This  being  so,  he 
declared  that  it  was  not  error  to  instruct  the  jury  that  the 
defendant  could  not  properly  be  convicted  of  a  lesser  degree 
of  crime  or  to  refuse  to  instruct  them  in  respect  to  the  lower 
offenses  that  might,  under  some  circumstances,  be  included  in 
the  one  for  which  he  was  tried.  (See  page  103.)  In  support 
of  this  view  he  cites  decisions  in  California,  Pennsylvania, 
Missouri,  Texas,  North  Carolina,  Iowa,  Arkansas,  Kentucky, 
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Kansas  and  Ueorgia.  It  is  needless  to  repeat  these  citations 
here  ;  but  we  may  refer  to  a  few  other  authorities  to  the  same 
effect  which  seem  peculiarly  applicable  to  the  case  at  bar. 

The  precise  question  involved  here  was  decided  in  People 
V.  Sanchez  (24  Cal.  17),  where  it  was  held  that  in  a  prosecution 
for  nmrder  committed  in  the  perpetration  of  a  felony  or  in  an 
attempt  to  perpetmte  a  felony,  the  jury  must  find  the  defend- 
ant guilty  of  murder  in  the  first  degree  if  they  convict  at  all. 

In  State  v.  Young  (67  N.  J.  L.  223)  the  defendant  had 
conspired  with  other  indicted  persons  to  break  into  the  house 
of  one  Hunter  and  rob  him.  He  was  convicted  under  the 
provisions  of  a  New  Jersey  statute  which  declared  that  any 
person  who  iu  committing  or  attempting  to  commit  burglary 
or  robbery  killed  another  was  guilty  of  the  crime  of  murder. 
The  trial  court  charged  the  jury  that  if  the  killing  of  Hunter 
was  done  iu  the  committing  of  a  burglary  or  in  the  attempt 
to  commit  a  robbery  those  who  wei^e  accomplices  engaged  in 
and  chargeable  wiUi  the  burglary  or  the  attempt  at  robbery 
would  all  be  guilty  of  murder  in  the  firet  degree^even  though 
they  were  not  within  the  house  and  struck  no  blow  upon  the 
victim  providing  they  were  present,  aiding  and  abetting  the 
crime  committed  or  attempted.  The  trial  judge  added  :  "So 
there  cannot  be  any  other  verdict  against  this  defendant  than 
that  of  murder  in  the  first  degree  ;  the  only  other  verdict  must 
be  not  guilty."  It  was  contended  that  this  instruction  was 
erroneous  because  it  ignored  the  power  of  the  jury  in  such  a 
case  to  return  a  verdict  of  murder  in  the  second  degree  or 
manslaughter  or  assault  and  battery.  The  New  Jersey  Court 
of  Errors  and  Appeals,  however,  held  that  inasmuch  as  the 
instruction  was  an  accurate  statement  of  the  law,  the  fact  that 
the  court  did  not  tell  the  jury  that  it  was  within  their  power 
to  find  a  verdict  unwarranted  by  the  evidence  constituted  no 
error.  Indeed  Chancellor  Magik,  who  delivered  the  opinion 
of  the  court,  declared  that  a  contrary  doctrine  seemed  to  him 
monstrous  and  one  that  would  lead  to  a  perversion  of  justice. 

In  People  v.  Nunn  (120  Mich.  530)  one  of  the  assignments 
of  error  was  the  omission  of  the  trial  court  to  direct  the  jury 
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that  they  might  render  a  verdict  for  a  lesser  offense  than 
murder  in  the  first  degree.  The  Supreme  Court  of  Michi- 
gan said:  "There  was  no  error  in  this.  If  the  respondent 
was  guilty  at  all,  it  was  of  murder  in  the  first  degree,  and 
nothing  short  of  that.  The  jury  were  left  to  determine  his 
guilt  or  innocence,  and  the  court  properly  instructed  them 
that,  if  they  found  him  guilty,  it  must  be  of  muixier  in  the 
first  degree." 

The  same  doctrine  was  asserted  by  the  Supreme  Court  of 
Wisconsin  in  FeHig  v.  State  (100  Wis.  301,  313).  "It  is 
only  where  there  is  evidence  tending  to  establish  a  particular 
offense  of  criminal  homicide  that  the  trial  court  is  required 
to  instruct  the  jury  in  regard  to  it.  When,  on  the  evidence, 
the  accused  is  clearly  guilty  of  murder  in  the  first  degree,  or 
not  guilty,  it  is  not  only  the  right,  but  the  duty,  of  the  court 
to  so  instruct  the  jury." 

The  defendant  in  State  v.  Barna  (124  Iowa,  207)  was  tried 
for  murder  in  the  first  degree  committed  by  administering 
morphine.  The  court  instructed  the  jury  that  when  murder 
was  perpetrated  by  means  of  poison  the  law  implied  by 
reason  of  the  nature  of  the  act  that  it  was  done  intentionally, 
willfully,  deliberately,  premeditatedly  and  with  malice  afore- 
thought and,  therefore,  declared  it  to  be  murder  in  the  first 
degree.  Such  being  the  law  the  jury  were  told  that  they 
were  not  called  upon  to  consider  whether  the  prisoner  was 
guilty  of  murder  in  the  second  degree  or  manslaughter.  Their 
verdict  must  be  guilty  of  murder  in  the  first  degree  or  not 
guilty.  This  instruction  was  held  to  be  correct  under  the 
circumstances,  the  Supreme  Court  saying  that  it  was  not 
necessary  for  the  trial  judge  to  submit  the  question  of  man- 
slaughter to  the  jnr}'. 

Some  of  these  cases  in  other  jurisdictions  assert  a  broader 
doctrine  than  it  would  be  safe  to  sanction  under  the  law  of 
homicide  in  this  state.  Where  the  indictment  charges  mur- 
der in  the  first  degree  in  the  common-law  form  only  or  mur- 
der in  the  first  degree  conmiitted  from  a  deliberate  and  pre- 
meditated design  to  effect  death  and  the  defendant  is  tried 
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npon  that  charge,  he  is  entitled,  if  he  bo  requests,  to  have  the 
jury  instructed  that  it  is  within  their  power  to  find  a  verdict 
for  a  lesser  degree  of  felonious  homicide.  Upon  a  murder 
trial  such  instruction  may  properly  be  refused  only  where  the 
evidence  is  directed  toward  the  establishment  of  a  kind  of 
murder  in  which  the  intent  to  kill  is  immateriaL  Such  was 
the  case  here.  No  attempt  at  all  was  made  to  prove  the  second 
count  of  the  indictment  which  was  in  the  common-law  form. 
As  has  already  been  pointed  out,  the  prosecution  sought 
only  to  prove,  not  the  intentional  killing  of  Mrs.  Staber  by 
the  defendant,  but  her  death  at  his  hands,  irrespective  of  any 
intent  to  kill  her,  while  the  defendant  was  engaged  in  the 
commission  of  a  burglary.  Intent  not  being  an  element  of 
the  crime  of  murder  in  the  first  degree,  when  committed 
under  such  circumstances,  there  was  no  room  for  the  exer- 
cise of  a  power  to  find  the  defendant  guilty  of  a  lesser  degree 
of  felonious  homicide  depending  upon  the  existence  or  non- 
existence of  deliberation  and  premeditation.  Hence,  the 
learned  trial  judge  committed  no  error  in  refusing  to 
charge  in  reference  to  the  various  degrees  of  crime  in  this 
case  or  in  instructing  the  jury  that  they  must  find  the  defend- 
ant guilty  of  murder  in  the  first  degree  or  not  guilty.  His 
action  in  this  respect  indicated,  on  the  contrary,  a  clear  and 
accurate  comprehension  of  the  law  of  criminal  procedure  as 
applicable  to  the  circumstances  of  the  case.  The  conditions 
are  exceptional,  however,  wliich  warrant  a  refusal  to  instruct 
the  jury  as  to  their  power  to  convict  of  a  lower  degree  of  the 
crime  charged  for  which  the  defendant  is  upon  trial  and  great 
care  sliould  be  observed,  as  was  done  here,  not  to  withhold 
such  instruction  unless  the  case  is  one  like  that  before  us, 
where  there  was  no  possible  view  of  the  facts  which  would 
justify  any  other  verdict  except  a  conviction  of  the  crime 
charged  or  an  acquittal. 

The  judgment  of  conviction  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlktt,  Haiqht, 
Vann  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 
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Kniokebbogker  Trust  Company,  as  Trustee,  Plaintiff,  v, 
Onbonta,  Cooperstown  and  Eichfield  Spsings  Railway 
Company  et  al..  Defendants. 

Otsego  and  Herkimer  Bailroad  Company,  Appellant; 
Oneonta  and  Mohawk  Yallby  Kailroad  Company  et  al., 
Eespondents. 

Kortgage  —  foreclosure  of  trust  mortgage  —  proceedixig  to  compel 
defaulting  purchaser  to  execute  deed  to  purchaser  at  re-sale  — 
not  a  special  and  independent  proceeding — when  order  therein 
not  appealable  to  Gourt  of  Api>eals. 

An  application  to  compel  a  defaulting  purchaser  on  a  foreclosure  sale  to 
execute  a  deed  of  the  property  bid  off  by  him  thereat,  to  a  purchaser 
on  a  re-sale  does  not  institute  a  special  proceeding. 

At  a  sale  of  a  railroad  on  foreclosure,  the  assignee  of  the  purchaser  made 
default  in  f  ultillment  of  the  purchase.  Upon  re-sale  the  assignee  of  the 
purchaser  thereat  made  an  application  to  the  court  to  compel  such 
transferee  of  the  former  purchaser  to  execute  a  deed  covering  the  prop- 
erty bid  off  by  the  original  purchaser  at  the  first  sale,  and  also  certain 
rights  claimed  to  have  been  acquired  by  such  original  purchaser  which 
were  not  covered  by  the  judgment  of  foreclosure  and  sale.  Tlie  court 
at  Special  Term  denied  the  application,  and  the  order  was  affirmed  by 
the  Appellate  Division.  Held,  that  the  denial  of  the  application  was 
the  exercise  of  a  discretionary  power  which  is  not  reviewable  in  this  court. 

Even  though  an  application  to  compel  a  defaulting  purchaser  to  execute  a 
deed  of  property  appearing,  or  claimed,  to  be  independent  of  and  not 
covered  by  the  Judgment  of  foreclosure,  should  be  deemed  an  independ- 
ent proceeding,  so  that  an  order  granted  therein  would  be  a  final  order 
in  a  special  proceeding,  an  appeal  from  such  order  to  the  Court  of 
Appeals  may  not  be  taken  as  a  matter  of  right,  since  the  trial  court, 
even  if  entitled  so  to  do,  is  not  compelled  to  determine  such  adverse 
claims  in  a  summary  manner  upon  petition,  but  may  leave  the  claim- 
ant to  enforce  his  rights  in  an  ordinary  action. 

Knickerbocker  Truat  Oo.  v.  0.,  0.  df  B.  8.  By.  Co..  134  App.  Div.  775, 
appeal  dismissed. 

(Argued  January  5, 1910;  decided  February  8, 1010.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  third  judicial  department,  entered 
Novemljer  25,  1909,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  an  order  directing  the  respondents 
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liereiii  to  execute  and  deliver  to  the  appellant  a  deed  of  cer- 
tain property  claimed  to  have  been  purchased  on  aforecloenre 
sale  in  the  above-entitled  action. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ilenry  C.  Henderson  for  appellant    The  order  appealed 
from  is  reviewable  here.    {Archer  v.  Archer^  155  N.  Y.  415  ; 
Wetmore  v.  Wetmore,  162  N.  Y.  503 ;  Wendt  v.  Walsh^  164 
N.  Y.  154.) 

Julius  Ilenry  Cohen  for  respondents.  The  appeal  should 
be  dismissed.  (Code  Civ.  Pro.  §  190  ;  VanArsdale  v.  King^ 
155  N.  Y.  825  ;  Merriarn  v.  ]>r.  i&  P.  Co.,  155  N.  Y.  136 ; 
UaehUr  v.  Myers,  132  N.  Y.  863 ;  Peri  v.  N.  T.  C.  &  E. 
li.  li.  R.  Co.,  152  N.  Y.  621.) 

IIisoooKy  J.  The  plaintiff  was  a  trustee  of  and  under  a 
mortgage  executed  by  the  defendant  to  secure  an  issue  of 
bonds,  and  on  default  brought  this  action  and  obtained  a 
judgment  of  foreclosure  and  sale  of  the  premises  covered  hy 
the  mortgage.  On  the  sale  one  Bean,  apparently  as  a  repre- 
sentative of  others,  bid  off  the  property  and  subsequently 
transferred  his  bid  to  the  respondent  Oneonta  and  Mohawk 
Valley  Railroad  Company,  which  had  in  the  meantime  been 
organized  for  the  purpose  of  taking  over  the  property.  Said 
company  defaulted  in  fulfillment  of  the  purchase  and  a  resale  of 
the  property  was  ordered.  On  such  resale  one  Starrett  bid  the 
same  off  and  subsequently  transferred  his  rights  to  the  ap|x^l- 
lant  Otsego  and  Herkimer  Railroad  Company,  which  had  been 
organized  for  the  purpose  of  taking  the  same  over.  There- 
after and  on  the  foot  of  the  original  judgment  in  foreclosure, 
and  entitled  in  the  original  action,  the  application  was  made 
which  resulted  in  the  order  now  appealed  from.  This  appli- 
cation was  that  the  respondent  railroad  company  as  transferee 
of  the  purchaser  on  the  original  sale  should  execute  to  the 
appellant  railroad  company  as  the  transferee  of  the  purchaser 
on  the  resale  a  deed  covering  the  property  bid  off  by  such 
original  purchaser  and  also,  as  claimed  by  the  respondents^ 
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covering  certain  rights  and  property  acquired  by  the  railroad 
company  while  it  was  in  possession  under  the  original  sale 
and  which  were  not  covered  by  tlie  judgment  of  foreclosure 
and  sale.     The  application  was  denied. 

The  only  question  which  it  is  necessary  to  consider  is  the 
one  involving  appellant's  right  to  appeal  as  a  matter  of  right. 
If  it  has  any  such  right  it  exists  under  the  provisions  of  sec- 
tion 190  of  the  Code  allowing  appeals  from  "  judgments  or 
ordera  finally  determining  actions  or  special  proceedings." 

If  appellant's  application  had  been  made  under  ordinary 
circumstances  to  compel  the  defaulting  purchaser  on  one  sale 
to  execute  a  deed  of  the  property  bid  off,  to  a  purchaser  on  a 
re-sale  where  there  was  no  question  concerning  the  identity  of 
the  property  covered  by  the  judgment  and  included  in  the 
sales,  I  feel  entirely  clear  that  it  could  not  be  regarded  as 
instituting  a  special  proceeding.  Such  an  application  on  the 
foot  of  the  decree  would  be  a  proceeding  incidental  and 
auxiliary  to  the  judgment  itself,  and  the  order  made  in 
response  thereto  would  simply  be  a  direction  made  by  the 
court  for  the  purpose  of  carrying  out  and  enforcing  rights 
already  settled  and  determined  by  and  under  the  judgment. 
The  proceeding  would  not  be  one  addressed  to  the  prosecu- 
tion of  any  new  or  independent  rights,  but  would  simply  call 
on  the  court  to  enforce  those  already  adjudicated.  {Merriam 
V.  Wood  <&  Parker  Lith.  Co.,  155  N.  Y.  136,  139 ;  Jeweler^ 
Merc.  Agency  y.  Hothschildy  155  N.  Y.  255 ;  People  v.  Amer. 
Loan  cfe  Trust  Co.,  150  N.  Y.  117, 123,  124.) 

If  it  should  be  thought  that  an  application  like  the  present 
one,  seeking  to  compel  a  deed  from  one  purchaser  to  another 
of  property  appearing  or  claimed  to  be  independent  of  and 
not  covered  by  the  judgment  in  foreclosure,  is  an  independent 
and  special  proceeding  and  that  an  order  made  therein  adju- 
dicating adversely  the  claims  of  the  defendant  and  compelling 
him  to  execute  a  deed  would  be  a  final  order  in  a  special  pro- 
ceeding, and,  therefore,  appealable,  even  that  view  would  not 
establish  appellant's  right  to  appeal  to  this  court.  The  court, 
even  if  entitled  so  to  do,  is  not  compelled  to  determine  such 
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adverse  claims  in  a  summary  manner  npon  petition,  but  may 
leave  the  claimant  to  enforce  his  rights  to  the  disputed  prop- 
erty in  an  ordinary  action,  and,  therefore,  its  denial  of  such 
an  application  is  but  the  exercise  of  a  discretionary  power 
which  is  not  reviewable  in  this  court.  (  Wilier  v.  DanoUs^ 
59  N.  Y.  657.) 

In  my  judgment  there  are  still  other  obstacles  to  appel- 
lant's right  to  prosecute  this  appeal,  but  in  view  of  what  has 
already  been  said  it  is  unnecessary  to  consider  these. 

The  appeal  should  l>e  dismissed,  with  costs. 

Cullen,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett  and 
Chase,  JJ.,  concur;  Edward  T.  Bartlett,  J.,  absent. 

Appeal  dismissed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Benjamin  Rosenthal,  Appellant. 

Orimes — purchase  by  junk  dealers  of  wire  and  metals  stolen 
firom  railroad,  telephone  and  telegraph  companies  —  construction 
and  application  of  statute  making  the  purchase  of  such  materials 
a  crime  —  when  second  indictment  for  same  offense  may  be  found 
against  same  defendant. 

The  legislature  has  the  right  to  declare  a  junk  dealer,  who  purchases 
stolen  property  of  a  kind  that  is  the  constant  subject  not  only  of  lar- 
ceny, but  of  sale  to  junk  dealers,  guilty  of  a  crime,  whether  he  actually 
knows  it  had  been  stolen  or  not,  provided  ho  does  not  try  to  ascertaiQ 
that  the  person  selling  the  same  had  a  legal  right  to  do  so. 

The  amendment  to  section  550  of  the  Penal  Code  by  chapter  826  of  the 
Laws  of  1903,  now  embodied  in  section  1308  of  the  Penal  Law,  provides 
for  the  punishment  of  a  dealer  in  junk  who  buys  or  receives  stolen 
wire  or  metals  of  a  certain  kind  belonging  to  a  railroad,  or  other  com- 
pany named,  without  ascertaining  by  diligent  inquiry  that  the  person 
selling  or  delivering  the  same  had  a  legal  right  to  do  so,  and  as  so  con- 
strued is  not  open  to  objection  under  either  the  State  or  Federal  Con- 
stitution, since  by  adciing  the  duty  of  diligent  inquiry  before  pur- 
chasing it  protects  the  dealers  who  in  good  faith  comply  with  the 
statute,  and  provides  for  the  punishment  of  those  who  do  not. 

Although  an  indictment  has  been  found,  where  the  defendant  has 
not  been  arraigned  thereunder,  or  demurred  or  plead  thereto,  a  second 
indictment  can  be  legally  found  and  no  order  to  re-submit  to  the  grand 
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jury  is  necessary,  since  it  has  jurisdiction  to  re-indict  without  such 
an  order  in  case  the  defendant  has  not  been  put  in  jeopardy  by  the 
first  indictment. 
People  ▼.  BoBenthal,  134  App.  Div.  907,  affirmed. 

(Argued  January  6,  1910;  decided  February  8,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  5,  1909,  which  affirmed  a  judgment  of  the  Monroe 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  receiving  stolen  goods  witliout  diligent 
inquiry,  and  also  affirmed  three  orders,,  the  first  made  by  the 
county  judge  of  Monroe  county  directing  a  resubmission  of 
tlie  case  to  a  grand  jury ;  the  second  from  an  order  of  the 
Monroe  County  Court  denying  a  motion  to  quash  the  indict- 
ment, and  the  third  from  an  order  of  said  court  denying  a 
motion  in  arrest  of  judgment. 

On  the  26tli  of  March,  1908,  the  defendant  was  indicted 
by  a  grand  jury  in  attendance  at  a  Trial  Term  of  the  Supreme 
Court  sitting  in  the  county  of  Monroe  for  the  crime  of  crimi- 
nally receiving  stolen  property,  in  that  he,  being  a  junk  dealer, 
purchased  stolen  copper  wire  belonging  to  a  telephone  com- 
pany without  ascertaining  by  diligent  inquiry  that  the  person 
or  persons  selling  the  same  to  him  had  a  legal  right  to  do  so. 
The  indictment  was  sent  to  tlie  Monroe  County  Court  for  trial, 
and  on  the  7th  of  May,  1908,  while  the  indictment  was  still  in 
force,  but  before  any  plea  had  been  entered  or  motion  made  in 
relation  thereto,  upon  the  application  of  the  district  attorney, 
founded  on  his  own  affidavit,  the  county  judge  of  Monroe 
county  made  an  order  at  chambers  directing  that  the  charge  be 
resubmitted  to  the  grand  jury  of  that  county  then  in  session 
in  connection  with  a  Trial  Term  of  the  Supreme  Court.  On 
the  23d  of  May  a  second  indictment  was  found  containing 
four  counts,  the  first  of  which  was  for  substantially  the  same 
crime  described  in  the  indictment  found  on  the  26th  of  March 
preceding.  After  the  second  indictment  had  been  sent  to 
the  County  Court  and  on  the  11th  of  June,  1908,  a  motion 
was  ma^e  to  quash  the  same  upon  the  ground  that  the  grand 
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jury  liad  no  jurisdiction  to  find  it.  On  the  18tli  of  June  said 
motion  was  denied  and  on  tlie  15th  of  December  the  defend- 
ant pleaded  guilty  to  the  first  count  of  tlie  second  indict- 
ment, the  other  three  counts  being  dismissed.  When 
arraigned  for  sentence  he  made  a  motion  in  arrest  of  judg- 
ment upon  the  ground  tliat  tlie  court  had  no  jurisdiction  over 
the  subject-matter  of  the  count  in  the  indictment  to  which  lie 
liad  pleaded  guilty  and  that  the  facts  stated  in  that  count  do 
not  constitute  a  crime.  The  motion  was  denied  and  the  court 
sentenced  tlie  defendant  to  be  imprisoned  in  the  Monroe 
County  Penitentiary  for  two  months  and  in  addition  thereto 
tliat  he  pay  a  fine  of  $250  or  in  default  thereof  that  he  be 
committed  to  said  penitentiary  for  thirty  days  additional. 
Thereupon  the  defendant  api>ealed  from  the  judgment  of 
conviction,  from  the  order  denying  the  motion  in  arrest  of 
judgment,  from  the  order  of  the  Monroe  county  judge  resub- 
mitting the  case  to  the  grand  jury  and  from  the  order  deny- 
ing his  motion  to  qujish  the  indictment.  The  Appellate 
Division  unanimously  affirmed  the  judgment  and  each  of  said 
orders  and  the  defendant  now  appeals  to  this  court. 

Percival  De  Witt  Oviatt  for  appellant.  Chapter  326  of 
the  Laws  of  1903  is  unconstitutional.  {People  v.  Dowling^ 
84  N.  Y.  478 ;  Matter  of  Jacobs,  98  N.  Y.  106 ;  PeopU  v. 
Marx^  99  N.  Y.  377 ;  People  ex  rel.  Madden  v.  Dycker,  72 
App.  Div.  308;  Schnaier  v.  N.  TL  cfe  /.  Co.,  182  N.  Y.  83; 
Wright  v.  Hart,  182  N.  Y.  330;  City  of  Buffalo  v.  Lim- 
man,  113  App.  Div.  584;  Fisher  Co.  v.  Woods,  187  N.  Y. 
90;  Peoph  v.  Williams,  189  N.  Y.  131;  Shaver  v.  Petm. 
Co.,  71  Fed.  Rep.  931.)  Tlie  order  resubmitting  the  case  to 
the  grand  jury  was  void,  and  the  second  indictment,  being 
based  on  a  void  order,  was  a  nullity.  This  situation  compels 
a  reversal.  (1  Freeman  on  Judgments  [4th  ed.],  §  117; 
PeopU  V.  Bissert,  71  App.  Div.  118;  People  v.  Nddhart^ 
35  Misc.  Rep.  191.) 

Howard  TL  Widener,  District  Attorney  {Freeman  Fithian 
Zimmerman  of  counsel),  for  respondent.     The  indictment  is 
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valid.  (People  v.  Fisher ^  14  Wend.  9 ;  People  v.  Bisserty  71 
A  pp.  Div.  118 ;  People  v.  Wilson,  151  N.  Y.  409 ;  People  v. 
Palmer,  109  N.  Y.  117;  PeopU  v.  AdUr,  140  K  Y.  335.) 
Section  550  of  the  Penal  Code,  as  amended  by  chapter  326 
of  tlie  Laws  of  1903,  is  constitutional.  (People  ex  rel.  Carter 
V.  Rice,  133  N.  Y.  478 ;  People  ex  rel,  Hendersoti  v.  Bd.  of 
Supra.,  147  N.  Y.  1 ;  People  v.  Steel,  231  111.  340 ;  PeopU 
V.  Havnor,  149  N.  Y.  195.) 

Vann,  J.  The  indictment  in  question  was  found  under 
section  550  of  the  Penal  Code  as  amended  in  1903  by  cliapter 
326  of  the  laws  of  that  year.  As  amended  it  reads  as  follows : 
"§  550.  Criminally  receiving  property. —  A  person,  who  buys 
or  receives  any  stolen  property,  or  any  property  which  has 
been  wrongfully  appropriated  in  such  a  manner  as  to  consti- 
tute larceny  according  to  this  chapter,  knowing  the  same  to 
have  been  stolen  or  so  dealt  with,  or  who  corruptly,  for  any 
money,  property,  reward,  or  promise  or  agreement  for  the 
same,  conceals,  withholds,  or  aids  in  concealing  or  withhold- 
ing any  property,  knowing  the  same  to  liave  been  stolen,  or 
appropriated  wrongfully  in  such  a  manner  as  to  constitute 
larceny  under  the  provisions  of  this  chapter,  if  such  misap- 
propriation has  been  committed  within  the  state,  whether  such 
property  were  stolen  or  misappropriated  within  or  without 
the  state,  or  who  being  a  dealer  in  or  collector  of  junk, 
metals  or  second-hand  materials,  or  the  agent,  employee  or 
representative  of  stich  dealer  or  collector,  hnys  or  receives  any 
wire,  cable,  copper,  lead,  solder,  iron  or  brass  used  by  or 
belonging  to  a  railroad,  telephone,  telegraph,  gas  or  electric 
light  company  without  a^certaiiiing  by  diligent  inquiry,  that 
the  person  selling  or  delivering  the  same  has  a  legal  right  to 
do  so,  is  guilty  of  criminally  receiving  such  property,  and  is 
punishable,  by  imprisonment  in  a  state  prison  for  not  more 
than  live  years,  or  in  a  county  jail  for  not  more  than  six 
months,  or  by  a  tine  of  not  more  than  two  hundred  and  fifty 
dollars,  or  by  both  such  fine  and  imprisonment." 

The  part  printed  in  italics  was  added  by  the  amendment. 
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no  other  change  being  made,  and  the  section,  as  thus  amended, 
was  re-enacted  in  the  Penal  Law  (§  1308).  The  defendant 
claims  that  the  amended  portion  does  not  descrilio  an  offense 
and  that  it  is  unconstitutional,  because  it  applies  only  to  junk 
dealers,  protects  only  the  property  of  railroad,  telephone, 
telegraph,  gas  and  electric  light  companies,  makes  a  test  of 
criminality  something  which  can  seldom  be  ascertained  by  the 
junk  dealer  and  imposes  on  him  the  possibility  of  a  criminal 
prosecution  in  connection  with  every  transaction  he  under- 
takes, as  well  as  the  necessity  of  ascertaining  the  legal  right 
of  the  seller,  regardless  of  the  fact  whether  or  not  the  prop- 
erty has  been  the  subject  of  a  larceny. 

The  first  question  to  be  considered  is  what  does  the  amend- 
ment mean?  The  entire  section,  including  the  amendment, 
consists  of  a  single  sentence  divided  only  by  commas.  It 
j>rovides  for  the  punishment  of  any  person  who  receives 
stolen  property  knowing  it  to  have  been  stolen,  or  who  cor- 
ruptly and  for  a  consideration  conceals  any  property  knowing 
it  to  have  been  stolen,  and  then,  in  the  same  sentence,  for  the 
punishment  of  a  person,  who,  being  a  dealer  in  junk,  buys 
or  receives  stolen  wire  or  metals  of  a  certain  kind,  belonging 
to  a  railroad  or  other  company  named,  without  making  dili- 
gent inquiry  to  ascertain  that  the  person  selling  thesaniehad 
a  legal  right  to  do  so.  While  the  amendment  alone  does  not 
read  in  that  way,  we  think  that  when  the  entire  sentence  is 
read  together,  as  obviously  it  should  be,  it  shows  this  to  have 
been  the  intention  of  the  legislature. 

Prior  to  the  amendment  the  legislature  had  provided  for 
the  punishment  of  one  who  receives  stolen  property  knowing 
it  to  have  been  stolen,  which  under  our  decisions  means  not 
only  actual  knowledge,  but  also  constructive  knowledge, 
through  notice  of  facts  and  circumstances  from  which  guilty 
knowledge  may  fairly  be  inferred.  {People  v.  WilsoUj  151 
N.  Y.  403 ;  People  v.  DowUng,  84  N.  Y.  478,  485.)  It  had 
also  provided  for  the  punishment  of  one  who  corruptly  con- 
ceals property  knowing  it  to  have  been  stolen.  By  an  act 
passed  the  day  before  the  amendment  in  question,  it  had 
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defined  the  **jnnk  business  "  as  "  the  business  of  buying  or 
soiling  old  metiil,"  and  had  required  junk  dealers,  except  in 
cities  of  the  first  class,  not  only  to  take  out  a  license,  but,  when 
purchasing  such  property,  to  procure  a  written  statement  from 
the  seller  "as  to  when,  where  and  from  whom  he  obtained" 
the  same  and  file  it  with  the  sheriff  or  chief  of  police.  (L. 
1003,  ch.  308.)  By  the  next  chapter,  passed  on  the  same  day, 
it  had  prohibited  junk  dealers  from  purchasing  from  "  any 
child  under  the  age  of  sixteen  years."  (L.  1903,  ch.  309.) 
These  provisions,  however,  still  left  a  dangerous  loophole  for 
unscrupulous  junk  dealei-s,  who  might  outwardly  conform  to 
the  law  and  yet  be  guilty  of  receiving  stolen  property  know- 
ing or  having  reason  to  know  it  had  been  stolen,  when  it 
would  be  difficult  if  not  impossible,  owing  to  the  nature  of  the 
business  and  the  way  it  is  carried  on,  to  prove  knowledge  or 
circumstances  imputing  knowledge.  The  legislature  is  pre- 
sumed to  have  been  familiar  with  current  history  and  the 
decisions  of  the  courts,  which  show  that  property  of  a  certain 
kind,  such  as  copper,  brass,  iron,  etc.,  is  frequently  stolen  from 
railroad,  telegraph  and  similar  corporations,  which  cannot 
adequately  protect  it  because  it  is  scattered  through  the  coun- 
try along  extensive  lines  of  transportation  or  communication, 
and  which  is  exposed  to  view  and  caption  by  the  evil  minded, 
who  find  their  best  market  in  the  shops  of  certain  junk 
dealers.  These  second-hand  materials  are  usually  of  such 
shape  and  form  as  to  indicate  at  a  glance  use  and  ownership 
by  a  corporation  of  the  kind  specified.  The  legislature  obvi- 
ously intended  to  afford  the  special  protection  needed  by 
owners  of  this  kind  of  property  by  placing  those  dealing  in 
it,  when  second  hand,  under  the  risk  of  buying  at  their  peril 
unless  they  make  diligent  inquiry  to  ascertain  whether  those 
offering  it  for  sale  had  the  legal  right  to  sell  it.  This  inten- 
tion, while  somewhat  awkwardly  expressed,  as  well  as  the 
intention  to  make  the  entire  sentence  apply  to  stolen  prop- 
erty, is  reasonably  clear  when  t!\e  history  of  legislation,  the 
evil  needing  redress  and  the  context  are  taken  into  account. 
The  successive  steps  taken  by  the  series  of  statutes  show  that 
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the  object  of  the  legislature  was  to  afford  all  the  protection 
possible  against  the  evil  of  receiving  stolen  property,  when 
the  receiver  either  knew  or  should  have  -known  that  it  was 
stolen.  By  adding  the  duty  of  diligent  inquiry  before  pur- 
chasing, it  protects  the  junk  dealers  who  in  good  faith  comply 
with  the  statute  and  provides  for  tliepunisliment  of  those  who 
do  not. 

Under  tliis  constrnction,  the  attack  upon  the  substance  of 
the  indictment  has  no  foundation,  for  the  statute  upon  which  it 
rests  is  not  open  to  objection  under  either  Constitution,  Stato 
or  Federal.  The  legislature  had  the  power  to  confine  the 
amendment  to  junk  dealers,  because  they  are  way-wise  and 
furnish  the  chief  if  not  tlio  exclusive  market  for  stolen  prop- 
erty. It  had  power  to  provide  special  protection  to  pro|>erty 
of  a  certain  kind  widely  used  and  owned  by  all  corporations 
of  a  certain  class,  because  such  property,  owing  to  its  situation 
and  nature,  and  such  ownera,  owing  to  the  impossibility  of 
adequately  watching  and  guarding  it,  need  s^xscial  protection  as 
shown  by  long  experience.  While  it  makes  the  proper  discharge 
of  an  active  duty  a  "  test  of  criminality,"  all  that  it  requires 
is  good  faith  and  honest  inquiry,  and  that  is  no  more  than 
is  required  by  the  common  law  in  some  cases,  especially  in  the 
purchase  of  commercial  paper  under  certain  circumstances. 
The  junk  dealer  is  not  responsible  for  the  truth  of  what  he 
ascertains  by  inquiring,  but  he  runs  the  risk  if  he  purchases 
without  diligent  inquiry  to  ascertain  the  trutli.  The  legisla- 
ture had  the  right  to  declare  a  junk  dealer,  who  purchases 
stolen  property  of  a  kind  that  is  the  constant  subject  not  only 
of  larceny  but  of  sale  to  junk  dealers,  guilty  of  a  crime, 
whether  he  actually  knew  it  had  been  stolen  or  not,  provided 
he  did  not  try  to  find  out  by  making  diligent  inquiry. 

The  second  indictment  was  regularly  found  and  it  super- 
seded the  first.  The  Revised  Statutes  provided  that  "if 
there  be  at  any  time  pending  against  the  same  defendant, 
two  indictments  for  the  same  offense,  or  two  indictments 
for  the  same  matter,  although  charged  as  different  offenses, 
the  indictment  first  found,  shall  be  deemed   to  be  super- 
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seded  by  Buch  second  indictment,  and  shall  be  quashed." 
(2  K.  S.  part  4,  chap.  2,  tit  4,  art.  2,  §  42.)  The  first  indict- 
ment, therefore,  was  not  of  itself  a  bar  to  the  second. 
{People  V.  Fisher^  14  Wend.  9,  14.)  The  section  quoted  was 
expressly  excepted  from  the  repealing  act  passed  on  the  5th 
of  June,  1886,  and  is  now  section  292a  of  the  Code  of  Crim- 
inal Procedure.  (L.  1886,  ch.  593,  p.  829 ;  L.  1909,  ch.  66, 
§l,p.84.) 

The  People  take  nothing  from  the  order  of  resubmission, 
which  was  a  nullity,  as  the  county  judge  held  and  as  all  now 
concede.  No  order  to  resubmit,  however,  was  necessary,  for 
the  grand  jury  had  jurisdiction  to  reindict  without  one.  The 
defendant  was  not  put  in  jeopardy  by  the  first  indictment,  as 
he  was  not  arraigned  thereunder,  nor  did  he  demur  or  plead 
thereto.  If  he  had  demurred  and  tlie  demurrer  had  been 
sustained,  a  second  indictment  could  not  have  been  lawfully 
found  without  an  order  of  re-submission  as  authorized  by  the 
Code  of  Criminal  Procedure,  which  has  modified  the  practice 
at  common  law  in  this  regard  to  some  extent.  (Code  Cr. 
Proc.  §§  327,  329.)  By  the  express  command  of  the  statute 
a  judgment  sustaining  a  denmrrer  is  a  bar  to  a  further  prose- 
cution for  the  same  offense  unless  such  an  order  is  made. 
(Id.  §  327.)  Ko  order  to  re-submit  is  required,  however, 
unless  the  defendapt  has  been  put  in  jeopardy  under  a  former 
indictment.  Even  if  the  indictment  is  set  aside  on  motion,  it 
is  not  a  bar  to  a  further  prosecution,  although  the  defendant 
is  entitled  to  be  discharged  from  custody,  "  unless  the  court 
direct  that  the  case  be  re-submitted  to  the  same  or  another 
grand  jury."    (Id.  §§  317,  320.) 

We  find  no  error  in  the  record  that  affects  the  judgment  of 
conviction.  The  appeal  from  the  order  of  re-submission  is 
dismissed,  but  the  other  orders  and  the  judgment  of  conviction 
are  affirmed.  ^ 

CuLLEN,  Ch.  J.,  WiLLARD  Bartlett,  Hisoook  and  Chase, 
JJ.,  concur ;  Werner,  J.,  not  voting ;  Edward  T.  Bartlett, 
J.,  absent. 

Orders  and  judgment  of  conviction  affirmed. 
26 
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William  IF.  Black,  as  Receiver  of  the  Stebling  Hotel 
Company,  Appellant,  v.  Charles  E.  Ellis,  Respondent. 

Chattel  mortgage  —  purchase  of  chattels  by  corporation  subject  to 
a  purchase-money  mortgage  and  a  covenant  on  its  part  to  renew 
—  when  renewal  of  such  mortgage  not  in  violation  of  statute 
requiring  consent  of  stockholders  to  mortgaging  of  corporate 
property — when  not  in  violation  of  section  48  of  the  Stock  Cor. 
poration  Law  prohibiting  transfers  by  a  corporation  in  view  of 
insolvency. 

A  chattel  mortgage  given  under  such  circumstances  as  constituted  it  a 
purchase  money  mortgage,  contained  a  covenant  to  renew  every  year 
during  tlie  term  thereof.  The  mortgagor  transferred  the  chattels  to  a 
corporation  which  accepted  tlie  title  thereto  subject  to  the  lien  of  the 
mortgage  and  under  a  covenant  on  its  part  to  renew  and  executed  a  new 
mortgage  in  compliance  therewith  without  obtaining  the  consent  of  its 
stockholders.  IleUi,  that  the  statute,  requiring  the  consent  of  two- thirds 
of  the  stockholders  to  a  mortgage,  applies  to  creating  a  new  incum- 
brance on  corporate  property  and  not  to  keeping  alive  one  on  existing 
property  acquired  subject  to  a  mortgage  and  under  an  agreement  to 
continue  it  as  a  valid  and  subsisting  lien;  that  a  court  of  equity  would, 
upon  proper  application,  have  compelled  the  corporation  to  perform  its 
contract  by  giving  a  new  mortgage  without  the  consent  of  the  stock- 
holders, and  a  decree  for  specific  performance  would  have  followed 
if  all  the  stockholders  had  united  in  opposition  thereto.  Hence  thdr 
consent  was  not  necessary  to  a  valid  renewal  of  the  mortgage  in 
question. 

The  new  mortgage  was  not  in  violation  of  section  48  of  the  8tock  Corpo- 
ration Law  wliich  prohibits  certain  transfers  by  a  corporation,  its  offi- 
cers and  directors  in  contemplation  of  insolvency,  since  the  renewal  of 
the  mortgage  must  be  construed  as  relating  back  to  and  simply  effectu- 
ating the  contractual  obligation  originally  assumed. 

Black  V.  Ellis,  129  App.  Div.  140,  affirmed. 

(Argued  January  11,  1910;  decided  February  8, 1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 17,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  oo 
trial  at  Special  Term. 
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This  action  was  bronglit  by  the  receiver  of  a  domestic  cor- 
poration known  as  the  Sterling  Hotel  Company,  to  set  aside 
a  chattel  mortgage  given  by  the  latter  upon  the  ground, 
among  others,  that  two-thirds  of  the  stockholders  had  not 
consented  thereto  as  required  by  statute. 

The  action  was  tried  at  Special  Term  and  the  court  found 
the  following  facts,  in  substance :  On  the  23rd  of  July,  1904, 
Gunn  &  Grant,  who  then  owned  certain  premises  in  the 
borough  of  Manhattan,  leased  the  same  to  Annie  M.  Ander- 
son for  the  terra  of  twenty-one  years,  beginning  at  the  date 
named,  at  a  rent  reserved  of  $19,000  a  year,  payable  in  equal 
monthly  installments.  The  lease  contained  the  following 
clauses : 

^^  Eighteenth.  And  the  said  tenant  hereby  covenants  and 
agrees  to  pay  to  the  said  landlords  in  case  of  any  breach  or 
default  by  her  in  any  of  the  covenants  and  agreements  on 
lier  part  herein  agreed  to  be  kept  and  performed,  the  sum  of 
$7,500,  which  is  to  be  taken  and  received  by  the  said  land- 
lords as  liquidated  damages  for  said  breach  and  not  by  way 
of  penalty.  It  being  understood  and  agreed  that  said  sum 
so  to  be  paid  as  liquidated  damages  shall  be  additional  to  the 
liability  for  any  rent  and  sums  added  to  the  rent  by  reason  of 
the  agreement  of  the  tenant  to  indemnify  the  landlords  that 
may  have  accrued  under  this  lease  at  the  time  of  such  breach 
on  the  part  of  the  tenant  of  any  of  the  covenants  or  conditions 
herein  contained. 

^^  Nineteenth.  And  the  said  tenant  does  hereby  covenant 
and  agree  that  she  will  secure  the  payment  of  the  said  $7,500 
by  executing  to  the  said  landlords,  at  the  time  of  the  execu- 
tion of  this  lease,  a  chattel  mortgage  for  that  amount  upon 
certain  household  furniture  and  chattels  belonging  to  her  and 
stored  at  No.  60  West  39th  street,  borough  of  Manhattan, 
city  of  New  York,  and  also  upon  household  furniture  and 
chattels  in  the  premises  hereby  demised,  and  this  day  sold  to 
the  tenant  by  the  said  landlords,  and  said  tenant  further 
covenants  that  during  the  continuance  of  this  lease  the  said 
household   furniture  and   chattels  covered   by  said  chattel 
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mortgage  sliall  be  kept  by  her  iu  as  good  condition  as  they 
are  at  present,  and  when  worn  out  or  destroyed  shall  be  by 
her  replaced  by  others  equally  as  good,  and  said  tenant  cove- 
nants and  agrees  as  one  of  the  conditions  of  this  lease,  that 
on  or  before  July  Ist,  in  each  and  every  year  of  the  term 
hereby  demised,  to  make,  execute  and  deliver  to  said  landlords 
a  new  chattel  mortgage  in  proper  shape  and  form  so  as  to 
entitle  it  to  be  filed  and  to  be  a  first  lien  upon  the  household 
furniture  and  chattels  hereinabove  agreed  to  be  covered  by  the 
chattel  mortgage  given  simultaneously  herewith,  and  also  upon 
any  and  all  household  furniture  and  chattels  procured  to  replace 
such  furniture  and  chattels  as  may  be  worn  out  or  destroyed. 
And  said  tenant  further  covenants  and  agrees  that  on  or 
before  June  Ist,  1907,  and  on  or  before  June  1st  in  each  third 
year  thereafter,  during  the  continuance  of  this  lease,  she  will 
unite  with  said  landlords  in  the  preparation  of  an  appraisal  of 
the  household  furniture  and  chattels  contained  in  said  demised 
premises,  and  iu  case  the  value  thereof  sliall,  in  the  opinion 
of  said  appraisers,  have  fallen  l)elow  $7,500,  then  and  in  that 
event  said  tenant  agrees  to  place  new  and  additional  household 
furniture  and  chattels*  in  said  premises  to  bring  the  value  of 
the  household  furniture  and  chattels  in  said  demised  premises 
up  to  the  sum  of  $7,500  in  the  opinion  of  said  appraisers,  and 
said  tenant  agrees  to  include  the  said  new  and  additional 
household  furniture  and  chattels  so  appraised  in  the  subse- 
quent chattel  mortgage  to  be  given  hereunder.  The  expense 
of  said  appraisement  shall  be  equally  borne  by  the  tenant  and 
landlords,  and  each  is  to  choose  an  appraiser,  and  in  case  the 
two  appraisers  cannot  agree,  the  appraiser  are  to  choose  an 
umpire,  whose  decision  shall  be  final.  The  said  tenant  guar- 
antees that  the  said  household  furniture  and  chattels  above 
mentioned  at  said  No.  60  West  39th  street  shall  be  of  the 
value  of  $1,500  on  an  appraisal  by  the  landlords  to  be  had  in 
five  days  after  the  execution  hereof,  and  if  on  such  appraisal 
the  value  of  such  furniture  and  chattels  should  fall  below 
$1,500,  said  tenant  agrees  to  immediately  furnish  sufficient 
furniture  and  chattels  to  bring  such  appraisal  up  to  $1,500, 


1910.]  Black  v.  Ellis.  405 

N.  Y.  Rep.]  Statement  of  case. 

and  agrees  to  add  sncli  additional  furniture  and  chattels  to  the 
schedule  in  the  said  cliattel  mortgage. 

"  Twentieth.  Tlie  failure  of  the  landlords  to  insist  upon 
strict  performance  of  any  of  the  covenants  or  conditions  of 
this  lease  or  to  exercise  any  option  lierein  conferred  in  any  one 
or  more  instances,  shall  not  be  construed  as  a  waiver  or  relin- 
quishment for  the  future  of  any  covenants,  conditions  or  options, 
but  the  same  shall  be  and  remain  in  full  force  and  effect." 

At  the  time  that  the  lease  was  executed  the  landlords  sold 
and  delivered  to  the  tenant  certain  household  furniture  and 
chattels  belonging  to  them,  and  referred  to  in  said  paragraph 
nineteen  as  ^^  this  day  sold  to  the  tenant  by  the  said  landlords." 
At  the  same  time  the  tenant  executed  and  delivered  to  the 
landlords  a  mortgage  covering  the  chattels  specified  in  the 
lease  to  secure  the  payment  of  the  said  sum  of  $7,500,  which 
mortgage  was  filed  in  due  time  in  the  proj)er  office. 

Four  days  later,  and  on  the  27th  of  July,  1904,  the  tenant 
transferred  her  interest  in  the  lease  to  the  Sterling  Hotel 
Company,  and  sold  and  delivered  to  it  all  the  furniture  men- 
tioned in  the  nineteenth  clause,  subject  to  said  chattel  mort- 
gage covering  the  same.  The  instrument  of  transfer  was  duly 
recorded.  "As  part  of  the  consideration  for  the  sale  of  said 
chattels  and  the  transfer  of  the  said  lease,  the  Sterling  Hotel 
Company  assumed  all  the  obligations  in  said  lease  contained 
on  the  part  of  the  tenant  to  bo  performed,  and  accepted  the 
title  to  said  chattels,  subjept  to  the  lien  and  incumbrance  of 
the  chattel  mortgage  hereinabove  set  forth  and  entered  on  the 
premises  covered  by  said  lease  pursuant  thereto." 

On  the  13th  of  January,  1905,  Gunn  &  Grant  conveyed 
the  fee  of  said  premises  to  the  defendant  by  deed  duly  recorded 
and  also  assigned  to  him  said  chattel  mortgage,  and  ever  since 
he  has  been  the  owner  of  both.  Since  the  date  last  named, 
and  until  dispossessed  by  warrant  in  summary  proceedings  in 
August,  1907,  the  hotel  company  was  the  tenant  in  occupation 
of  said  premises  and  it  attorned  to  the  defendant  as  its  land- 
lord, paid  him  rent  and  kept  other  covenants  contained  in  the 
lease  on  the  part  of  the  tenant  to  be  performed.     When  thus 
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dispoBseBsed  the  hotel  company  was  and  still  is  indebted  to 
the  defendant  for  back  rent  under  said  lease  in  a  sum  exceeding 
$7,500. 

On  the  20th  of  March,  1907,  the  hotel  company  executed 
and  delivered  to  the  defendant  a  chattel  mortgage  covering 
the  same  personal  property  embraced  in  the  original  mortgage 
from  Anderson  to  Gunn  &  Grant.  This  mortgage  contained 
the  same  terms  and  provisions  as  the  old  one  and  in  addition 
thereto  the  following  clause :  "  These  presents  being  given  in 
conformity  with  the  clause  in  said  lease  that  tlie  chattel  mort- 
gage mentioned  therein  should  be  re-executed  and  re-delivered 
yearly  by  the  tenant  to  the  landlord  ;  these  presents  being  to 
ratify  and  confirm  and  in  all  respects  to  carry  out  the 
provisions  in  said  lease  contained,  relating  to  said  chattel 
mortgage." 

At  all  times  prior  to  and  including  July  27th,  1904,  and  at 
the  time  of  the  transfer  of  the  lease  and  chattel  mortgage 
from  Anderson  to  the  Sterling  Hotel  Company,  the  latter  was 
solvent  and  able  to  pay  its  debts  and  liabilities  in  full.  Said 
chattel  mortgage  dated  March  20th,  1907,  was  executed  and 
delivered  without  the  written  consent  of  two-thirds  of  the 
stockholders  of  the  hotel  company  given  and  filed  as  required 
by  statute.  More  than  two-thirds  of  the  stockholders,  how- 
ever, werfiLaaame  of  the  execnttnTTand  delivery  thereof  at  the 
time.  There  were  but  four  stockholders,  tliree  of  whom,  being 
the  president,  vice-president,  and  secretary  and  treasurer,  owned 
105  shares  and  the  remaining  stockholder  was  said  Anderson 
who  owned  30  shares,  only  135  shares  in  all  having  been 
issued.  No  stockholders'  meeting  was  called  to  consider  the 
question  of  giving  the  last  chattel  mortgage,  the  subject  was 
never  considered  and  discussed  at  a  stockholders'  meeting,  and 
the  minute  book  of  the  stockholder  contains  no  record  of 
the  assent  of  any  of  the  stockholders  to  the  execution  thereof. 
Said  Anderson  liad  no  knowledge  of  the  execution  of  the  last 
mortgage  prior  to  its  delivery,  nor  was  she  at  any  time  con- 
sulted in  reference  thereto,  but  before  it  was  given  the  defend- 
ant notified  the  hotel  company  and  its  officers  that  unless  it 
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did  execute  and  deliver  the  mortgage  he  would  institute  sum- 
mary proceedings  to  dispossess  the  corporation  from  the  prem- 
ises for  tlie  non-payment  of  rent.  Thereafter  said  mortgage 
was  executed  by  the  proper  officers  of  the  company  with  the 
knowledge  and  consent  of  all  the  officers,  directors  and  stock- 
holdei*s,  except  said  Anderson.  When  the  second  mortgage 
was  given  tlie  defendant  had  no  knowledge  tliat  the  hotel 
company  was  insolvent.  The  plaintiff  was  appointed  receiver 
on  the  27th  of  July,  1907. 

After  tinding  these  facts,  among  others,  the  Special  Term 
found  as  conclusions  of  law  that  the  mortgage  of  Marcli  20th, 
1907,  was  not  given  or  accepted  in  violation  of  tlie  Stock 
Corporation  Law,  and  that  it  was  and  at  all  times  remained  a 
valid  lien  upon  the  property  therein  described.  The  com- 
plaint was  dismissed,  with  costs.  The  plaintiff  excepted  to 
tlie  conclusions  of  law  and  appealed  from  the  judgment, 
which  was  affirmed  by  the  Appellate  Division,  with  two  dis- 
senting votes.    The  plaintiff  now  appeals  to  this  court. 

Charles  A,  Edgerton  and  Garrard  Glenn  for  appellant. 
The  giving  of  the  consent  of  two-thirds  of  the  stockholders 
and  the  filing  of  a  certificate  thereof  is  a  statutory  condition 
to  the  validity  of  the  mortgage.  (L.  1892,  ch.  688,  §  2;  7?. 
S,  Bank  V.  Averillj  96  N.  Y.  467 ;  Beehe  v.  li.  Z.,  etc.^  Co.j 
3  App.  Div.  334 ;  Lord  v.  Y.  G.  Co.,  99  K.  Y.  547 ;  Vail  v. 
namilton,  85  N.  Y.  453  ;  Wood  tfe  Selich  v.  Ball,  190  N.  Y. 
217.)  There  being  in  the  present  case  no  substantial  compli- 
ance with  the  statute  the  mortgage  is  void.  {G.  S.  Co,  v. 
Whiiin,  69  N.  Y.  328 ;  Paulding  v.  C  S.  Co..,  94  Ts\  Y. 
334 ;  G.  V.  B.  M,  Co.  v.  K  Nat  Bank,  95  Fed.  Rep.  231 ; 
H.  r.  Co.  v.  Clemes,  17  App.  Div.  172 ;  163  N.  Y.  423 ;  R. 
S.  Bank  v.  Averill,  96  N.  Y.  467 ;  N,  Y.  C.  Co.  v.  Jfatjor, 
etc.,  104  N.  Y.  1 ;  Beehe  v.  li.  L.,  etc.,  Co.,  3  App.  Div.  334 ; 
Q.  D.  Co.  V.  Plant,  51  App.  Div.  607.) 

Maurice  S.  Hyman  for  respondent.  Section  48  of  the 
Stock  Corporation  Law  was  not  violated.     {Miller  v.  M.  K. 
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Cb.,  23  Misc.  Rep.  404;  Matthews  v.  Ilardty  79  A  pp.  Div. 
571 ;  PauUhig  v.  C.  S.  Co.,  94  N.  Y.  340  ;  BrmDer  v.  B,  T, 
Co.,  50  N.  Y.  S.  R.  630 ;  Bream  v.  Banl\  25  N.  Y.  S.  R. 
283;  Gunther  v.  Mayer,  51  N.  Y.  S.  R.  538;  Elmira 
Savhigs  Bank  v.  Davis,  142  N.  Y.  590 ;  Scott  v.  Armstrong, 
146  U.  S.  499  ;  CastU  v.  Z^w^i*,  78  N.  Y.  131.)  Section  2  of 
the  Stock  Corporation  Law  was  not  violated,  inasniucli  as 
the  mortgage  in  question  was  a  purchase-money  mortgage. 
{Lawrence  v.  Fox,  20  N.  Y.  268 ;  Bm^  v.  Beers,  24  N.  Y. 
178  ;  Campbell  v.  Sinith,  71  N.  Y.  26  ;  Calvo  v.  Dalies,  73 
N.  Y.  211;  Hand  v.  Kennedy,  83  N.  Y.  150;  Bcywen  v. 
i?^6>*,  94  N.  r.  86 ;  Schley  v.  i^r^y^r,  100  N.  Y.  71 ;  F.  Z. 
i&  T.  Co.  V.  E.  G.  L.  Co.,  84  Hun,  373 ;  Coman  v.  Lackey, 
80  N.  Y.  345 ;  Amerman  v.  ITO^,  24  N.  J.  Eq.  13.)  The 
agreement  to  give  the  mortgage  is  enforceable  in  a  court  of 
equity,  and  section  2  of  the  Stock  Corporation  Law  is  inappli- 
cable. {Paulding  v.  Chrcmie  Steel  Co.,  94  N.  Y.  340 ;  Mil- 
ler V.  Miller  Knitting  Co.,  23  Misc.  Rep.  404;  Bream  v. 
Bank,  25  N.  Y.  S.  R.  284 ;  Hale  v.  Omaha  Bank,  49  N.  Y. 
626 ;  Wisner  v.  Ocumjpaugh,  71  N.  Y.  113 ;  Kribs  v.  Alford, 
120  N.  Y.  519 ;  Chapin  v.  Brown.,  6  Johns.  Ch.  398 ;  Za^?- 
a?''?^^  V.  Ileilman,  1  Abb.  [N.  C]  93 ;  La/velle  v.  Moore,  33 
N.  Y.  658 ;  Pay«^  v.  Fifew,  74  N.  Y.  351.) 

Vann,  J.  The  main  question  presented  by  this  appeal 
depends  on  section  two  of  the  Stock  Corporation  Law,  as  in 
force  on  the  20tli  of  March,  1907,  the  date  when  the  chattel 
mortgage  in  question  was  executed  and  delivered.  That  sec- 
tion, after  authorizing  a  stock  corporation  to  borrow  money 
and  contract  debts  when  necessary  for  the  transaction  of  its 
business,  provided  that  "  Every  such  mortgage,  except  pur- 
chase-money mortgages  *  *  *  shall  be  consented  to  by 
the  holders  of  not  less  than  two-thirds  of  the  capital  stock  of 
the  corporation,  which  consent  shall  be  given  either  in  writ- 
ing or  by  vote  at  a  special  meeting  of  the  stockholders  called 
for  that  purpose,  upon  the  same  notice  as  that  required  for 
the  annual  meetings  of  the  corporation;   and   a  certificate 
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under  the  seal  of  the  corporation  that  such  consent  was  given 
by  the  stockholders  in  writing,  or  that  it  was  given  by  vote 
at  a  meeting  as  aforesaid,  shall  be  subscribed  and  acknowl- 
edged by  the  president  or  a  vice-president  and  by  the  secre- 
tary or  an  assistant  secretary,  of  the  corporation,  and  shall  be 
filed  and  recorded  in  the  office  of  the  clerk  or  register  of  the 
county  wherein  tiie  corporation  has  its  principal  place  of 
business."  (L.  1890,  ch.  564,  §  2 ;  L.  1901,  ch.  354,  §  1, 
amending  said  section  2 ;  L.  1905,  ch.  745,  §  1,  further  amend- 
ing said  section  2.     See,  also,  section  6,  ch.  59,  Consol.  Laws.) 

The  Special  Term  was  of  the  opinion  that  the  limitation  of 
power  contained  in  said  sectioi\  did  not  apply  to  the  mortgage 
in  question  because  it  was  a  purchase-money  mortgage,  and 
one  of  the  justices  of  the  Appellate  Division  was  of  the  same 
opinion.  The  other  justices  of  that  learned  court,  however, 
divided  equally  upon  the  question  whether  the  statute  was  so 
substantially  complied  with  that  a  court  of  equity  would  not 
set  tlie  mortgage  aside.    {Black  v.  Ellis^  129  App.  Div.  140.) 

All  the  writings  executed  by  the  original  parties  on  tlie 
23d  of  July,  1904,  including  the  lease,  the  bill  of  sale  of  cer- 
tain chattels  and  the  mortgage  back  thereon,  were  parts  of 
the  same  transaction  and  should  be  read  together  with  the 
same  force  and  effect  as  if  all  were  contained  in  a  single 
instrument.  What  was  the  legal  situation  when  that  transac- 
tion was  completed  ?  Annie  M.  Anderson  had  rented  certain 
real  estate  of  Qunn  &  Grant  and  had  agreed  in  the  lease  to 
pay  tliem  the  sum  of  $7,500  as  liquidated  damages  if  she 
broke  any  covenant  thereof.  She  had  covenanted,  also  in  the 
lease,  to  secure  the  payment  of  said  sum  by  a  mortgage  on 
certain  chattels  already  belonging  to  her  and  upon  certain 
other  chattels  concurrently  sold  to  her  by  Gunn  &  Grant. 
She  gave  the  mortgage  accordingly  and  that  was  a  purchase- 
money  mortgage,  because  she  had  not  paid  for  the  chattels 
sold  her  by  Gunn  &  Grant  and  she  acquired  title  thereto  by 
virtue  of  all  the  writings  taken  together,  of  which  the 
mortgage  was  a  part. 

But  she  had  further  covenanted  in  the  lease  that  every  year 
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during  the  term  thereof,  she  woald,on  or  before  a  day  named, 
execute  and  deliver  to  Guun  &  Grant  ^'  a  new  chattel  mort- 
gage in  proper  shape  and  form  so  as  to  entitle  it  to  be  filed 
and  to  be  a  first  lien  upon  the  household  furniture  and  chat- 
tels hereinabove  agreed  to  be  covered  by  the  chattel  mort- 
gage given  simultaneously  herewith    *    *     *." 

What  was  the  legal  situation  when  the  second  transaction 
was  completed?  Annie  M.  Anderson  had  transferred  her 
interest  in  the  lease  to  the  Sterling  Hotel  Company  and  had 
sold  and  delivered  to  it  all  said  chattels,  subject  to  the  mort- 
gage covering  the  same,  and  the  hotel  company,  in  considera- 
tion of  tlie  sale  of  said  chattels  and  the  transfer  of  said  lease, 
had  assumed  all  the  obligations  of  the  lease  on  the  part  of 
the  tenant  to  be  performed,  had  accepted  title  to  said  chattels 
subject  to  the  lien  of  the  mortgage  and  had  entered  into 
possession  of  the  premises  covered  by  the  lease.  These 
instruments  had  been  duly  filed  or  recorded  so  as  to  give  con- 
structive notice  to  all  the  world.  The  mortgage,  but  four 
days  old,  was  still  a  purchase-money  mortgage,  and  the  Ster- 
ling Hotel  Com]>any  had  acquired  title  to  the  chattels  covered 
thereby,  taking  such  title  subject  to  the  lien  of  the  purchase- 
money  mortgage  and  under  a  covenant  on  its  part  to  renew 
it  every  year  in  proper  form.  In  other  words,  the  hotel  com- 
pany did  not  pay  for  the  chattels  in  money,  but  by  assuming 
the  purchase-money  mortgage  thereon  and  agreeing  to  renew 
it  every  year.  The  obligation  to  renew  was  part  of  the  pur- 
chase price  of  the  chattels.  Thus,  the  mortgage  in  question 
was  a  pnrchase-monej^  mortgage  in  effect  through  two  inde- 
pendent transactions,  because  the  title  to  the  chattels  passed 
to  the  first  purchaser  by  virtue  of  the  first  transaction,  includ- 
ing the  mortgage,  and  to  the  second  purchaser  by  virtue  of 
the  second  transaction,  including  the  covenant  to  keep  the 
mortgage  good  by  successive  renewals.  As  was  said  by  Mr. 
Justice  Houghton  in  his  concurring  opinion  below :  "  Tlie 
corporation  took  the  property  subject  to  the  chattel  mortgage 
given  by  Anderson,  and  took  the  assignment  of  the  lease  from 
her  whereby  it  was  agreed  that  the  mortgage  should  be  kept 
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alive.  If  the  corporation  chose  to  keep  tlie  property  and  the 
lease  as  it  did,  it  was  under  obligation  to  keep  the  chattel 
mortgage  alive  as  the  l^ase  provided.  Being  under  such  con- 
tractual obligation  as  a  consideration  of  obtaining  and  hold- 
ing title  to  the  property  and  enjoying  the  lease,  I  do  not 
think  the  statute  as  to  consent  of  stockholders  to  giving  a 
mortgage  applied.  The  statute  manifestly  applies  to  creating) 
a  new  incumbrance  on  corporate  property,  not  to  keeping." 
alive  one  existing  on  property  acquired  subject  to  mortgage 
and  under  agreement  to  continue  as  a  valid  and  subsisting 
Hen."    (p.  150.)  \ 

At  any  time  after  the  date  to  renew  came  around,  a 
court  of  equity  upon  proper  application  would  have  com- 
pelled the  hotel  company  to  perform  its  contract  by  giv- 
ing a  new  mortgage.  No  consent  of  the  stockholders  would 
have  been  requisite,  and  a  decree  for  specific  performance 
would  have  followed  if  all  the  stockliolders  had  united  in 
opposition  thereto.  {Coman  v.  Lakey^  80  N.  Y.  345 ;  Wisner 
V.  Ocumpaughj  71  N,  Y.  113 ;  Hale  v.  Omaha  National 
Bank,  49  N.  Y.  626.) 

The  facts  in  the  case  first  cited  arose  under  a  statute 
which  authorized  corporations  created  thereby  to  purchase 
property,  both  real  and  personal,  but  prohibited  them  from 
mortgaging  the  same  or  giving  any  lien  thereon. 

The  controversy  arose  between  the  assignee  of  a  chattel 
mortgs^  given  by  the  corporation  to  secure  the  purchase 
price  of  the  property  covered  thei'cby  and  a  judgment  creditor 
of  the  corporation,  with  an  execution  in  tlie  hands  of  the 
sheriff  and  a  levy  made  by  virtue  thereof.  The  court  held 
that  the  owner  of  the  chattel  mortgage  was  entitled  to  hold 
the  property  as  against  all  except  Jxma  fide  purchasers  until 
the  purchase  money  was  paid.  Chief  Judge  Chdroh  said : 
"  The  statute  does  not  prohibit  a  corporation  from  owning 
incumbered  property,  nor  from  buying  such  property  subject 
to  incumbrances,  nor  from  taking  a  qualified  title,  nor  from 
taking  property  by  a  conditional  sale.  The  transaction 
must  be  construed  as  a  whole,  and  all  the  papers  must  be 
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read  together,  and  in  effect  it  was  a  sale  upon  condition  of 
payment  of  the  purchase  price  within  a  specified  period. 
*  *  *  Courts  of  equity  regard  the  substance,  and  not 
the  form  of  a  transaction,  and  one  of  the  favorite  maxims  is 
to  regard  that  as  done,  which  has  been  agreed  to  be  done, 
and  ought  to  have  been  done.  *  *  *  The  corporation 
received  this  property  ctim  onere^  *  ♦  ♦.  Suppose  the 
cor{M)ration  had  refused  to  execute  a  mortgage  for  want  of 
power,  would  it  have  been  permitted  to  hold  the  property 
discharged  of  the  lien?  Clearly  not  They  must  have 
restored  the  property,  or  have  held  it  as  npon  a  conditional 
sale,  which  was  not  prohibited  by  the  statute.  The  vendor's 
rights  are  secured  by  a  law  higher  than,  and  independent  of, 
statute.  They  grow  out  of  the  transaction  itself,  and  are  not 
dependent  entirely  upon  the  act  of  the  corporation  in  creating 
a  lien,  but  arise  from  the  act  of  the  vendors  in  transferring  the 
property,  subject  to  the  payment  of  the  purchase  money,  and 
are  secured  by  the  rule  which  protects  equitable  liens  of  vend- 
01*6,  and  wliich  courts  will  be  astute  to  enforce,  in  order  to 
effectuate  the  real  intent  of  the  parties,  and  require  them  to  do 
whatever  is  necessary  to  conform  their  acts  to  the  essential 
nature  of  the  transaction."  (p.  350,)  The  principle  of  that 
case  went  beyond  the  principle  upon  which  we  found  our 
decision,  but  it  strongly  suggests  the  attitude  which  courts  of 
equity  take  under  circumstances  somewhat  analogous  to  those 
now  before  us. 

The  claim,  made  at  the  trial,  but  apparently  not  at  the 
Appellate  Division  and  certainly  not  before  us,  that  the  new 
mortgage  was  given  in  violation  of  section  48  of  the  Stock 
Corporation  Law,  which  prohibits  certain  transfers  by  a  corpo- 
ration, its  officers  and  directors,  in  contemplation  of  its  insol- 
vency, was  properly  disposed  of  by  Mr.  Justice  McCall  in 
his  opinion  at  Special  Term,  as  follows :  "  This  mortgage, 
executed  on  March  20tli,  1907,  when  it  may  be  conceded  the 
corporation  was  insolvent,  was  but  the  observance  of  con- 
tractual obligations  entered  into  and  assumed  in  July,  1904, 
at  which  time  no  question  exists  as  to  its  absolute  soundness. 
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*  *  *  That  which  tmnspired  on  March  20tli,  1907,  does 
not  fall  within  the  prohibition  of  the  statute,  but  must  be  con- 
strued as  relating  back  to  May,  1904,  and  simply  effectuating 
the  contractual  obligation  at  that  time  assumed." 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haight, 
Werner  and  Hiscock,  J  J.,  concur. 

Judgment  affirmed. 


Amelia  Kirwan,  an  Infant,  by  John  A.  Kirwan,  Her 
Guardian  ad  Litem,  Appellant,  v.  American  Lithographic 
Company,  Respondent. 

ICaster  and  servant  —  Labor  Law  —  duty  of  master,  who  employs 
young  children  to  work  near  revolving  shafting,  to  provide 
safeguards  for  their  protection —  questions  of  foot. 

A  plaiDtiff  is  entitled,  by  reason  of  a  nonsuit,  to  the  benefit  of  any  fact 
that  the  jury  could  have  found  from  the  evidence  and  to  all  the  infer- 
ences warranted  thereby. 

When  a  master  hires  young  children  to  work  near  revolving  shafting,  it 
is  his  duty  to  guard  it,  and  in  so  doing  to  take  into  consideration  their 
age,  inexperience  and  lock  of  care  and  discretion,  and  adopt  devices 
tliat  will  prevent  the  liability  of  their  coming  into  contact  with  danger- 
ous machinery  while  engaged  in  the  performance  of  the  work  assigned 
them. 

Plaintiff,  who  was  employed  in  a  factory,  acting  under  instructions  given 
her  for  carrying  on  her  work,  was  injured  by  going  into  a  place  of 
danger  where  the  snafdng  was  unguarded,  without  being  warned  of 
the  existence  of  the  shaft.  Held,  on  examination  of  the  evidence,  that 
there  was  a  question  for  the  jury  and  it  was  error  to  dismiss  the 
complaint. 

Kirtcan  ▼.  American  Lithographie  Co.,  182  App.  Div.  925,  reversed. 

(Argued  January  18,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  May 
17,  1909,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 
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Tlio  nature  of  the  action  and  the  fact«,  so  far  as  material, 
are  stated  in  the  opinion. 

Rutherford  B.  Meyer  for  appellant.  Whetlier  or  not  the 
shafting  was  properly  guarded  was  a  question  of  fact  for  the 
jury.  {G.  K  P.  C.  Co.  v.  T.  Ine.  Co.,  162  N.  Y.  399 ;  Dilion 
V.  ^V.  C.  T.  Co.,  181  N.  Y.  215.)  Whether  or  not  the  defend- 
ant was  negligent  in  failing  to  warn  the  plaintiff  about  the 
presence  of  the  shaft  under  the  table  was  a  question  of  fact 
for  the  jury.  {Pelon  v.  0.  W.  S.  Co.,  194  N.  Y.  64;  Con- 
nolly  V.  IlaU,  192  N.  Y.  182;  Makin  v.  P.  C  Co.,  Ill  App. 
Div.  726;  188  N.  Y.  559;  Palmijmno  v.  //.  M.  Co.,  126 
App.  Div.  221 ;  194  N.  Y.  524 ;  Weinert  v.  M.  i&  S.  W.  Co., 
127  App.  Div.  826 ;  Matej  v.  /.  R.,  eU.,  Co.,  133  App.  Div. 
131 ;  Irish  V.  U.  B.  <&  P.  Co.,  103  App.  Div.  45 ;  183  N.  Y. 
508 ;  Gray  v.  Siegel-Cooper  Co.,  187  N.  Y.  376 ;  Eastland  v. 
Clarke,  165  N.  Y.  420 ;  McCarthy  v.  P.  R.  R.  Co.,  189 
N.  Y.  179 ;  Eastwood  v.  R.  M.  Co.,  86  Hun,  91.) 

Frank  Yerner  Johnson  for  respondent.  The  Labor  Law 
does  not  require  shafting  to  be  guarded  to  such  an  extent  as 
to  make  it  impossible  for  employees  to  come  in  contact  there- 
with, but  only  in  sucli  a  way  as  to  furnish  them  with  reason- 
able protection  while  performing  tlieir  duties  in  the  ordinary 
and  usual  manner.  {Cohb  v.  Welcher,  75  Hun,  283;  G.  F. 
P.  C.  Co.  v.  T.  Ins.  Co.,  162  N.  Y.  399 ;  Pillon  v.  iT.  C.  T. 
Co.,  181  N.  Y.  215 ;  Ekendahl  v.  Hayes,  10  App.  Div.  487; 
Shaw  V.  U.  B.  ib'P.  Co.,  76  App.  Div.  296;  Wynkoop  v. 
L.  V.  M.  Co.,  196  N.  Y.  324;  Kirwan  v.  A.  L.  Co.,  124 
App.  Div.  180.)  The  plaintiff  was  of  a  sufficiently  mature 
age  to  understand  and  appreciate  the  danger  of  coming  in 
contact  with  moving  machinery  as  a  matter  of  law,  and  as  it 
could  not  be  reasonably  anticipated  that  she  would  undertake 
to  crawl  between  the  protecting  boards  alongside  the  table  for 
any  purpose  whatever,  there  was  no  occasion  for  warning  her 
against  the  dangers  of  so  doing.  {Rickey  v.  Taffe,  105  N.  Y. 
26 ;  BuckUy  v.  G.  P.  iSi  R.  Mfg.  Co.,  113  N.  Y.  640 ;  White 
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V.  W.  L.  Co.,  131  N.  Y.  631 ;  Stevens  v.  Gair,  109  App.  Div. 
621 ;  Scialo  v.  Steffens,  105  App.  Div.  592.) 

Edwabd  T.  Babtlbtt,  J.  The  plaintiff  was  fourteen  yeara 
and  three  months  old  at  the  time  she  entered  the  service  of 
the  defendant  company,  a  large  bookbinding  establisliment  in 
tlie  city  of  New  York.  Tliis  was  her  first  employment, 
having  been  taken  from  St.  Joseph's  Orphan  Asylum  for  the 
purpose.  She  met  witk  the  accident,  which  is  the  foundation 
of  this  action,  about  ten  days  after  entering  upon  the  dis- 
charge of  her  duties.  For  at  least  two-thirds  of  that  time 
she  had  been  engaged  in  light  work  that  involved  no  danger 
from  proximity  to  machinery.  About  four  days  prior  to  the 
accident  hereinafter  referred  to,  the  plaintiff  was  assigned  to 
the  duty  of  assisting  two  young  women  known  as  "  stitchers," 
whose  duty  it  was  to  run  stitching  machines,  fastened  to  a 
table,  underneath  which  extended  a  revolving  shaft  furnishing 
the  necessary  power. 

This  action  was  brought  under  the  Labor  Law,  and  the 
notice  required  by  that  statute  was  duly  served  on  the  defend- 
ant, the  material  portion  of  which  reads,  referring  to  the 
plaintiff :  '^  Her  injuries  were  caused  by  her  hair  being  caught 
in  an  unguarded  revolving  shaft  *  *  *  at  which  said 
Amelia  Kirwan  (the  plaintiff)  was  working  at  the  time  she 
received  her  injury,  due  to  the  fact  that  said  shafting  was  not 
properly  guarded  in  the  manner  required  by  law ;  also  owing 
to  the  negligence  of  your  company  for  failing  to  provide  a 
safe  and  suitable  place  in  which  to  do  her  work ;  also  owing 
to  the  failure  of  the  superintendent,  or  the  person  charged 
with  or  exercising  the  duties  of  superintendent,  to  warn  her 
of  the  danger  of  said  revolving  shaft." 

The  plaintiff's  place  of  work  was  in  a  room  on  the  fifth 
floor  of  the  factory  building,  in  which  were  a  large  number 
of  stitching  machines  run  by  power  conveyed  to  many  of 
them  from  overhead  shafting,  but  in  the  case  of  the  machines 
near  which  the  plaintiff  was  assigned  to  duty  and  a  few 
others  in  that  immediate  locality,  the  power  was  received  from 


416  KiEWAN  V.  American  Lithographic  Co.        [Feb., 

Opinion  of  the  Court,  per  Edward  T.  Bartlett,  J.     [Vol.  197. 


a  shaft  about  an  inch  and  three-quarters  in  diameter  immedi- 
ately under  the  table  upon  which  the  stitching  machines 
rested.  A  belt  hole  was  cut  through  the  top  of  the  table  and 
the  belting  passed  from  the  shaft  through  it  to  the  gear 
wheel  of  tlie  machine.  The  superintendent  in  tliis  room  was 
a  Miss  Blondell,  who  employed  the  plaintiflf  originally ;  addi- 
tional supervision  was  exercised  by  a  floor  walker  named 
Bell.  The  two  young  women  stitchers,  to  whom  reference 
has  been  made,  each  operated  a  stitcliing  machine,  and  it  was 
the  duty  of  plaintiff  to  hand  them  unstitched  sheets  of 
pamphlets  and  to  take  them  away  when  stitched.  The  plain- 
tiff said,  in  speaking  of  these  girls:  "They  operated  two 
machines  and  I  knocked  up  for  these  two  operators.  *  *  * 
I  was  right  close  up  to  tlie  machines.  As  the  stitcher  put 
her  work  through  the  machine  she  threw  it  on  to  this  table 
and  tlien  I  started  to  count  it  and  pile  it  up  into  piles  con- 
taining twenty-five  pamphlets  each." 

The  description  of  these  tables  upon  which  the  machines 
rested  is  material  at  this  point.  It  was  proved  that  the 
table  was  about  the  ordinary  height,  twenty-six  inches,  and 
parallel  with  the  table  and  fastened  to  the  legs  thereof  was  a 
board  four  inches  wide  which  was  placed  against  the  lower  side 
of  the  table,  making  the  open  space  below  twenty-two  inches 
from  the  floor.  Further  down  on  the  legs  of  the  table  and 
two  inches  from  the  floor,  a  second  board  wafl* fastened,  run- 
ning parallel  with  the  first  one,  being  about  six  inches  wide. 
The  width  of  the  lower  board  added  to  the  two  inches  of 
space  between  it  and  the  floor  was  about  eight  inches.  This 
left  a  clear  open  space  between  the  two  boards  of  about 
fourteen  inches,  affording  an  opportunity  to  reach  under  the 
table. 

It  appears  that  in  the  course  of  this  work  from  time  to  time 
some  of  the  stitched  pamphlets,  in  being  handled  rapidly, 
would  fall  upon  the  floor.  At  the  time  of  the  accident  one  or 
more  pamphlets  slipped  down  through  the  belt  hole  to  the 
floor  under  the  table.  The  plaintiff,  in  availing  herself  of  the 
fourteen  inches  of  clear  space,  reached  in  under  the  table  to 
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pick  up  the  pamphlets  lying  on  the  floor.  It  was  proved  that 
this  shafting  underneath  the  table  was  about  four  inches  from 
the  top  of  the  table  and  an  inch  and  three-qnartei*s  in  diame- 
ter. The  plaintiff  testified  in  this  connection  as  follows: 
"  When  the  books  fell  from  the  table  they  fell  down  into  the 
belt  hole  on  to  tlie  floor  under  the  table.  When  I  was  hurt  I 
was  stooping  down  to  pick  up  those  books.  From  where  I 
worked  at  this  table  I  could  not  see  that  iron  bar.  I  never 
saw  that  iron  bar  before  I  was  hurt.  Miss  Blondell  never 
told  me  that  the  bar  was  under  the  table.  Mr.  Bell  never  told 
me  that  the  bar  was  under  tiie  table.  Nobody  ever  told  me 
before  I  was  hurt  that  the  bar  was  under  the  table." 

The  plaintiff  further  testified  :  "  While  I  was  working  in 
this  factory,  and  before  I  was  hurt,  I  knew  of  a  rule  of  the 
factory  in  reference  to  work  that  had  fallen  on  the  floor.  Q. 
Kindly  state  what  the  rule  was }  A.  The  rule  was  to  keep 
all  good  work  off  the  floor.  The  work  that  I  stooped  down 
to  pick  up  off  the  floor  was  stitched  work ;  it  was  clean  work. 
I  received  instructions  about  picking  up  work  off  the  floor. 
I  received  these  instructions  from  Miss  Blondell."  Mr.  Bell, 
the  floorwalker,  was  examined  and  stated  as  follows :  '^  Q. 
During  the  time  that  the  plaintiff  worked  there,  was  it  cus- 
tomary for  girls  to  pick  up  work  that  had  fallen  on  the  floor } 
A.  Yes." 

It  thus  appears  that  the  plaintiff  was  injured  by  going  into 
a  place  of  danger  where  the  shafthig  was  unguarded,  she 
being  instructed  generally  to  pick  up  work  from  the  floor 
without  being  warned  of  the  existence  of  this  shaft. 

The  defendant  has  sought  to  shield  itself  from  this  clear 
violation  of  the  Labor  Law,  in  so  leaving  the  shaft  unguarded, 
by  arguing  that  the  pamllel  boards  on  the  s^do  of  the  table 
were  an  effort  to  guard  this  shaft.  There  is  no  proof  that 
these  boards  were  put  on  for  any  such  purpose,  and  if  so 
intended,  they  were  in  no  sense  a  guarding  of  the  shafting. 
They  were  obviously  put  on  to  strengthen  a  table  of  consider- 
able length  subjected  to  the  vibration  of  machinery  in  motion. 
The  effect  of  the  upper  board  was  to  hide  the  shafting  —  not 
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to  guard  it;  the  lower  board  obviously  did  not  guani  it.  If 
the  master  hires  young  children,  especially  girls  with  long 
hair,  to  work  near  revolving  shafting,  it  is  his  duty  to  guard  it, 
and  in  so  doing  to  take  into  consideration  their  age,  inexperi- 
ence and  lack  of  care  and  discretion,  and  adopt  a  shield  or 
device  that  will  prevent  the  liability  of  their  heads  coining 
into  contact  with  dangerous  niachiner}'  while  engaged  in  the 
performance  of  tlie  work  assigned  them. 

The  defendant  sought  further  to  shield  itself  from  liability 
by  claiming  that  a  diagram  it  put  in  evidence  showed  that  the 
clear  space  to  enter  under  tlie  table  was  ten  and  a  half  inches 
only.  These  figures  were  not  proved  and  the  trial  judge 
stated  that  the  diagram  was  admitted  simply  for  tlie  purpose 
of  showing  the  location  of  the  tables  and  the  measurements 
already  given,  which  were  tlie  heighth  and  width  of  the  table. 

The  injuries  inflicted  upon  the  plaintiff  were  of  a  most 
serious  and  permanent  character.  On  being  released  from 
the  shaft  about  which  her  hair  had  become  entangled, 
she  was  taken  immediately  to  Bellevue  Hospital,  where  she 
spent  many  months  under  treatment.  She  was  treated  imme- 
diately upon  her  arrival  at  the  hospital  by  one  Dr.  Mabey. 
He  testified,  in  part,  as  follows;  "  She  was  brought  to  the 
hospital  in  an  ambulance  and  to  one  of  my  wards;  she  was 
suffering  froin  avulsion  of  the  scalp ;  that  is,  a  greater  part  of 
the  scalp  wjis  torn  off  and  she  had  considerable  shock  and 
hemorrhage."  In  brief  the  doctor  stated  that  more  than  two- 
thirds  of  the  sculp  was  torn  off,  and  that  his  treatment  con- 
sisted in  replacing  that  portion  of  it  which  had  been  thus 
removed  and  ascertaining,  after  a  proper  lapso  of  time,  how 
much  of  it  would  heal.  This  treatment  was  not  satisfactory 
and  recoui-se  was  had  to  what  is  known  as  ^^  skin  grafting.'' 
The  skin  used  for  this  purpose  was  tak^n  from  both  thighs  of 
the  plaintiff.  The  surgeon  was  asked  how  much  of  the  orig- 
inal scalp  was  left  and  he  replied  about  one-third. 

The  judgment  entered  upon  the  verdict  in  favor  of  the 
plaintiff  for  five  thousand  dollars  at  the  first  trial  was  reversed 
by  a  divided  court.  Presiding  Justice  Patterson  and  Justice 
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Laughlin  dissenting,  and  the  reason  for  that  reversal  was 
clearly  stated  bj  Mr.  Justice  Houghton  in  the  prevailing 
opinion  as  follows :  "  So  far  as  appears  tliere  was  no  reason 
why  the  defendant  or  any  of  its  servants  in  charge  of  its 
various  departments  should  apprehend  that  the  plaintiff  would 
get  under  tlie  table  for  any  purpose.  There  was,  therefore, 
no  occasion  for  warning  her  against  the  dangers  of  doing  sucli 
an  unexpected  thing."  {Kirwan  v.  Ain.  Lith.  Co,^  124  App. 
Div.  180,  182.) 

In  this  second  trial  the  reason  which  the  Appellate  Division 
found  to  be  lacking  has  been  fully  supplied.  The  plaintiff 
leached  beneath  this  table  for  the  pamphletson  the  floor  in 
obedience  to  a  nile  of  the  defendant  and  in  compliance  with 
a  general  order  to  pick  up  new  work  that  had  fallen  on  the 
floor. 

The  Appellate  Division  in  af&rming  the  dismissal  of  plain- 
tiffs complaint  wrote  no  opinion,  and  evidently  overlooked  the 
fact  tliat  the  alleged  defect  of  proof  on  the  first  trial  had  been 
supplied.  It  is  very  clear  that  as  the  proofs  stood  at  the  close 
of  the  second  trial  there  was  a  question  for  the  jury,  and  it 
was  manifest  error  to  dismiss  the  complaint  in  the  face  of  this 
new  record. 

The  plaintiff  is  also  entitled,  by  reason  of  the  nonsuit,  to 
the  benefit  of  any  fact  that  the  jury  could  have  found  from 
the  evidence  and  to  all  tlie  inferences  warranted  thereby. 
{Thedford  v.  Herbert^  195  N.  Y.  63,  68,  and  cases  cited.) 

The  judgments  of  the  Trial  Term  and  A})pellate  Division 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

CuLLEN,  Ch.  J.,  IIaight,  Vann  and  Wii.lard  Bartlett, 
JJ.,  concur;  Gkav,  J.,  dissents;  Chase,  J.,  not  voting. 

Judgments  reversed,  etc* 
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Alice  W.  Smith,  as  Admiiustratrix  of  the  Estate  of  Clabk 
M.  Smith,  Deceased,  Respondent,  v.  United  States 
Casualty  Company,  Appellant. 

Change  of  name  —  when  name  may  be  lawfully  changed  without 

application  to  the  court. 

A  man  may  legally  name  himself,  or  acquire  a  name  by  reputation,  gen- 
eral usage  and  habit.  At  common  law  a  man  can  change  his  name  in 
good  faith  and  for  an  honest  purpose  by  adopting  a  new  one  and  trans- 
acting his  business  and  holding  himself  out  to  his  friends  and  acquaint- 
ances thereunder,  with  their  acquiescence  and  recognition. 

ikmble,  the  statute  authorizing  a  change  of  name  may  limit  the  common- 
law  right,  in  that  it  provides  that  on  and  after  the  day  specified  in  the 
onier  of  the  court  for  the  change  to  take  effect  the  applicant  shall  **  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed,  and  by 
no  other  name."  (Code  Civ.  Pro.  §  2415.)  It  may  well  be.  therefore, 
that  after  a  man  has  acquired  a  name  by  judicial  decree  he  cannot 
acquire  another  without  resorting  to  the  courts. 

Where  a  policy  of  accident  insurance  was  issued  to  a  man  by  the  name 
under  which  he  had  for  a  period  of  nine  years,  just  after  reaching  his 
majority  and  up  to  the  issuing  of  the  policy,  almost  uniformly  carried 
on  his  business,  held  himself  out  and  been  known  and  addressed  by,  it 
was  not  error,  in  an  action  to  recover  on  the  policy,  for  the  court  to 
charge  in  substance  that  if  the  insured  assumed  and  acquired  the  name 
under  which  he  was  insured  and  called  himself  by  that  name,  so  that  he 
had  thoroughly  adopteil  it  to  such  an  extent  that  the  jury  could  find  it 
was  his  intention  to  be  known  by  and  retain  that  name,  his  representation 
ill  the  application  would  not  be  false,  but  that  if  he  intended  to  conceal 
his  real  name  and  identity  by  giving  that  name  knowing  it  to  be  false, 
then  no  recovery  could  be  had. 

The  authorities  on  the  subject  of  the  origin  and  evolution  of  names  of 
persons,  and  the  right  to  change  of  name  by  an  individual,  collated  and 
considered. 

Smith  V.  United  States  Casualty  Co,,  131  App.  Div.  918,  affirmed. 

(Argued  January  18,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  third  judicial  department,  entered 
March  13,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  tlie  sum  of  $5,000,  the 
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amount  of  an  accident  insurr^nce  policy,  upon  the  allegation 
that  the  insured  was  killed  by  the  accidental  discharge  of  a 
gnn  while  hunting.     The  defendant  pleaded  a  bi'each   of 
warranty  and  other  defenses. 
The  further  material  facts  are  stated  in  the  opinion. 

ff.  D.  Bradbury  for  appellant.  There  was  a  breach  of 
warranty  as  to  the  name  of  the  person  whose  life  was  insured. 
(Code  Civ.  Pro.  §  2415;  Gaines  v.F.  c6  C.  Co.,  188  N.  Y. 
411;  Jeffries  v.  K  Z.  Ins.  Co.,  22  Wall.  47;  Clemens  v. 
Supreme  Assemhly,  131  N.  Y.  485 ;  Donley  v.  G.  F.  Ins. 
Co.,  184  N.  Y.  107 ;  BtcUer  v.  M.  M.  Z.  Ins.  Co.,  184  N.  Y. 
337 ;  Dwight  v.  G.  L.  Ins.  Co.,  103  N.  Y.  341 ;  Ileintz  v. 
C.  C.  Co.,  121  App.  Div.  75;  McGowan  v.  Supreme  Court, 
107  Wis.  462 ;  WiUston  v.  Ilaighi,  76  Conn.  494 ;  M.  A. 
Society  v.  White,  100  Penn.  St.  12.) 

Alexa7ider  C.  Eustace  and  J.  P.  Eustace  for  respondent. 
The  full  name  of  the  insured  at  the  time  of  the  application 
was  Maurice  W.  Mansfield,  as  stated  by  him  therein.  {Matter 
of  Snook,  2  Ililt.  566  ;  Doe  v.  Yates,  5  B.  &  A.  544  ;  Linton 
V.  F.  Nat.  Bank,  10  Fed.  Rep.  894 ;  Cooper  v.  Burr,  45 
Barb.  9 ;  EngUnd  v.  N.  Y.  P.  Co.,  8  Daly,  375 ;  Z.  c6  i?. 
Co.  V.  Steytler,  146  Penn.  St.  434.) 

Vann,  J.  The  subject  of  this  action  is  an  accident  insur- 
ance policy,  dated  November  2nd,  1901,  which  refers  to  the 
application  as  a  part  thereof,  and  to  the  warranties  therein 
contained  as  part  of  the  consideration  of  the  contract.  The 
application,  addressed  to  the  defendant,  was  signed  by  the 
insured  under  the  name  of  "Maurice  W.  Mansfield,"  and 
the  first  declaration  therein  is  the  following :  "  I  hereby 
apply  for  an  accident  insurance  policy  to  be  based  on  the  fol- 
lowing  statements,  which  I  warrant  to  be  complete  and  true : 
(a)  My  full  name  is  Maurice  W.  Mansfield."  The  name 
alone  was  in  writing,  the  rest  of  the  part  quoted  being  in 
print,  with  the  word  "  full "  in  italics. 

The  defendant  pleaded  a  breach  of  warranty,  in  that  "  the 
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true  name  of  said  applicant  was  Myron  W.  Maynard,"  of 
which  fact  it  had  no  knowledge  at  the  date  of  the  policy,  and 
that  relying  upon  said  statement  in  the  application  it  ^issned 
said  policy  of  insumnce  in  the  false  and  fictitioos  name  of 
Maurice  W.  ManslieJd." 

Upon  the  trial  it  appeared  that  the  name  of  the  father  and 
mother  of  the  insured  was  Maynard,  and  that  he  went  by  the 
name  of  Myron  W.  Maynard  until  about  1892,  when  he  was 
twenty-two  yeara  of  age.  He  then  called  himself  Maurice  W. 
Mansfield,  and  thenceforth,  until  the  policy  was  issued  in 
1901,  almost  uniformly  did  his  business,  held  himself  out  and 
was  known  and  addressed  by  that  name.  The  court  charged 
the  jury  in  substance  that  if  the  insured,  when  the  application 
was  made,  had  assumed  and  acquired  the  name  of  Maurice 
W.  Mansfield,  and  regarded  that  as  his  name ;  if  his  acquaint 
ances,  the  persons  with  whom  he  was  associated  and  the  people 
of  the  community  where  he  lived  knew  him  by  that  name, 
and  he  had  "called  himself  by  that  name  exclusively,  or  so 
exclusively  and  for  such  a  length  of  time  that  he  had  thor- 
oughly adopted  it  to  such  an  extent  that  you  can  find  it  was 
his  intention  that  he  should  be  known  by  the  name  of  Maurice 
W.  Mansfield  and  tliereafter  retain  that  name;  if  you  should 
find  that  he  had  to  this  extent  acquired  that  name,  then  this 
representation  in  the  application  would  not  be  false.  But  if 
it  was  not  his  name,  and  if  he  intended  to  conceal  his  real 
name  and  his  identity  by  giving  that  name,  knowing  it  was 
false ;  that  is,  if  he  had  not  acquired  the  name  of  Maurice  W. 
Mansfield  in  any  or  all  the  ways  I  have  stated,  nor  in  any 
manner,  then  the  statement  in  this  application  whs  false  and 
no  recovery  can  be  had  upon  it."  There  was  evidence  to 
support  the  charge,  whether  the  jury  found  for  the  plaintiff 
or  the  defendant.  Exception  was  duly  taken  to  that  part  of  the 
charge  whereby  the  jury  was  instructed  in  substance  that  if 
they  should  find  that  the  insured  had  acquired  the  name  of 
Maurice  W.  Mansfield,  the  statement  in  the  application  was 
not  false  and  to  whatever  the  court  said  on  that  subject. 

The  question  presented  by  this  appeal,  therefore,  is  whether 
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at  common  law  a  man  can  change  bis  name  in  good  faitli  and 
for  an  honest  purpose,  by  adopting  a  new  one  and  for  many 
years  transacting  his  business  and  holding  himself  out  to  his 
friends  and  acquaintaiices  thereunder,  with  their  acquiescence 
and  recognition  ?  A  change  of  name  by  proceedings  under 
the  statute  is  not  involved. 

As  the  common  law  rests  so  largely  upon  the  customs  of  the 
people,  it  is  often  necessary  to  search  the  history  of  remote 
periods,  both  in  England  and  in  this  country,  in  order  to 
learn  its  full  scope  and  meaning.  While  the  legal  name  of  a 
person  now  consists  of  a  given  name,  or  one  given  by  his 
parents,  and  a  surname,  or  one  descending  from  theni,  liistory 
shows  that  this  was  not  always  the  case.  In  the  early  life  of 
all  races  surnames  were  unknown,  while  given  names  have 
been  used  from  the  most  distant  times  to  identify  and  distin- 
guish a  particular  individual  from  his  fellows.  In  England 
surnames  were  unknown  until  about  the  tenth  century  and 
they  did  not  come  into  general  use  or  become  hereditary 
until  many  years  later.  (8  Nelson's  Encyc.  386.)  At  iirst 
they  were  used,  sometimes  for  an  easy  method  of  identifica- 
tion and  at  others  from  accident,  caprice,  taeto  and  a  multi- 
tude of  other  causes.  Mr.  Bardsley  in  his  History  of  English 
Surnames  gives  thousands  of  instances  of  change  through 
selection,  the  action  of  neighbors  in  applying  descriptive  epi- 
thets, the  use  of  nicknames  and  pet  names  and  the  gradual 
development  through  circumstances  and  the  necessity  of 
identification  as  population  increased.  Thus  the  son  of  John 
or  Peter  became  known  as  John's  son  or  Peter's  son  and 
finally  as  Johnson  or  Petei-son,  aside  from  his  given  name. 
It  is  well  known  that  the  word  meaning  "son"  in  different 
languages,  such  asFitzand  Mac,  was  prefixed  to  the  Christian 
name  of  the  father  to  give  the  son  a  surname  and  "  O  "  to 
give  one  to  the  grandson,  and  thus  we  have  the  names  Fitz- 
Gterald,  MacDonough,  O'Brien  and  many  others.  The  place 
of  birth  or  residence,  the  name  of  an  estate,  the  business  pur- 
sued, physical  characteristics,  mental  or  moral  qualities  and 
the  like,  were  turned  into  surnames.     It  is  to  be  noted,  how- 
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ever,  that  the  surname  in  its  origin  was  not  as  a  rule  inherited 
from  the  father,  but  either  adopted  by  the  son,  or  bestowed 
upon  him  by  the  people  of  the  community  where  he  lived. 
(Dudgeon's  Origin  of  Surnames,  252.)  Father  and  son  did 
not  always  have  the  same  surname  and  it  was  not  regarded  as 
important,  for  both  frequently  liad  more  than  one.  Coke 
wrote  in  the  forepart  of  the  seventeenth  century  :  "  Special 
lieed  is  to  be  taken  of  the  name  of  baptism  as  a  man  cannot 
have  two,  though  he  may  have  divers  surnames."  (Coke  Lit. 
[1st  Am.  ed.]  3,  a.  m.) 

So  in  Button  v.  Wt^ightman  (Popham's  Reports,  56),  the 
learned  chief  justice  and  reporter  said :  "Anciently  men  took 
most  commonly  their  surnames  from  their  places  of  habita- 
tion, especially  men  of  estate,  and  artisans  often  took  their 
names  from  their  arts,  but  yet  the  law  is  not  so  precise  in 
the  case  of  surnames  and,  therefoi*e,  a  grant  made  by  or  to 
John,  son  and  heir  of  I.  C.  or  jilio  juniori^  I.  S.  is  good,  but 
for  the  Christian  name,  this  always  ought  to  be  perfect." 

Camden  mentions  a  man  with  eight  sons,  each  with  a  dif- 
ferent surname  and  not  one  with  that  of  his  father.  (Cam- 
den's Remains,  141.)  In  a  scholarly  opinion  by  Chief  Judge 
Daly,  to  which  we  are  much  indebted,  many  instances  are 
mentioned  where  the  color  of  the  individual  as  White,  Black 
or  Brown,  his  height  or  strength,  as  Little,  Long,  Hardy  or 
Strong ;  mental  or  moral  attributes  as  Good,  Wiley,  Gky, 
Moody  or  Wise,  fixed  the  surname.    {In  re  Snook^  2  Ililt.  566.) 

The  learned  judge  continued :  "  The  surname  was  fre- 
quently a  chance  appellation,  assumed  by  the  individual  him- 
self, or  given  to  him  by  others,  for  some  marked  characteris- 
tic, such  as  his  mental,  moral  or  bodily  qualities,  some  pecu- 
liarity or  defect,  or  for  some  act  he  had  done  which  attached 
to  his  descendants,  while  sometimes  it  did  not.  *  *  *  It 
was  in  this  way  that  the  bulk  of  our  surnames,  that  are  not  of 
foreign  extraction,  originated  and  became  permanent.  They 
grew  into  general  use,  without  any  law  commanding  their 
adoption, or  prescribing  any  course  or  mode  respecting  them; 
*     *     *     but  though  the  custom  is  widespread  and  universal 
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for  all  males  to  bear  the  names  of  their  parents,  there  is  noth- 
ing in  law  prohibiting  a  man  from  taking  another  name  if 
he  chooses.  There  is  no  penalty  or  punishment  for  so  doing, 
nor  any  consequence  growing  out  of  it,  except  so  far  as  it 
may  lead  to  or  cause  a  confounding  of  his  identity." 

The  history  of  literature  and  art  furnishes  many  examples 
of  men  who  abandoned  the  name  of  their  youth  and  chose 
the  one  made  illustrious  by  their  writings  or  paintings. 
Melanchthon's  family  name  was  Schwartzerde,  meaning 
black-earth,  but  as  soon  as  his  literary  talents  developed  and 
he  began  to  forecast  his  future  he  changed  it  to  the  classical 
synonym  by  which  he  is  known  to  history. 

Kembrandt's  father  had  the  surname  Gerretz,  but  the  son, 
when  his  tastes  broadened  and  his  hand  gained  in  cunning, 
changed  it  to  Van  Ryn  on  account  of  its  greater  dignity. 

A  predecessor  of  Honore  de  Balzac  was  born  aGuez,  which 
means  beggar,  and  grew  to  manhood  under  that  surname. 
When  he  became  conscious  of  his  powers  as  a  writer  he  did 
not  wish  his  works  to  be  published  under  that  humble  name, 
so  he  selected  the  surname  Balzac  from  an  estate  that  he 
owned.  He  made  the  name  famous,  and  the  later  Balzac  made 
it  immortal. 

Voltaire,  Moli^re,  Dantd,  Petrarch,  Richelieu,  Loyola, 
Erasmus  and  Liimsdus  were  assumed  names.  Napoleon  Bona- 
parte changed  his  name  after  his  amazing  victories  had  lured 
him  toward  a  crown  and  he  wanted  a  grander  name  to  aid  his 
daring  aspimtions.  The  Duke  of  Wellington  was  not  by  blood 
a  Wellesley  but  a  CoUey,  his  grandfather,  Richard  CoUey, 
having  assumed  the  name  of  a  relative  named  Wesley,  which 
was  afterward  expanded  to  Wellesley.  (S.  Baring-Gould's 
Famous  Names  and  Their  Story,  391.)  This  author  in  his 
chapter  on  Changed  Names  gives  many  examples  of  men 
well  known  to  history  who  changed  their  names  by  simply 
adopting  a  new  one  in  place  of  the  old. 

Mr.  Walsh,  in  his  Handbook  of  Literary  Curiosities,  makes 
an  interesting  statement  at  page  778:  '^  Authors  and  actors 
know   the   value  of  a    month-filling  name.     Herbert  Lythe 
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becomes  famous  as  Maurice  Barrjmoi*e,  Bridget  O'Toole 
charms  an  audieuce  as  Rosa  d^Eriua,  Jolui  U.  Broadribb 
becomes  Henry  Irving.  Samuel  L.  Clemens  and  Charles  R. 
Browne  attract  attention  under  the  eccentric  masks  of  Mark 
Twain  and  Artemns  Ward.  John  liowlauds  would  never 
have  become  a  great  explorer  unless  he  had  first  changed  his 
name  to  Henry  M.  Stanley.  James  B.  Matthews  and  James 
B.  Taylor  might  have  remained  lost  among  the  mass  of 
magazine  contributors  but  for  tiieir  cunning  in  dropping  the 
James  and  standing  forth  as  Brander  Matthews  and  Bayard 
Taylor.  Would  Jacob  W.  Reid  have  succeeded  as  well  as 
Whitelaw  Reid?"  While  some  of  these  names  were  merely 
professional  pseudonyms,  others  were  adopted  as  the  real 
name  and  in  time  became  the  only  name  of  the  person  who 
assumed  it. 

Many  other  instances  of  voluntary  change  of  name,  both 
given  and  surname,  might  be  added,  but  we  will  mention  only 
two  more.  In  Larke's  "  General  Grant  and  His  Campaigns" 
(p.  13)  it  is  stated,  and  the  fact  is  well  known,  tliat  "  General 
Grant's  baptismal  name  was  Ilimm  Ulysses  and  he  bore  that 
appellation  until  he  was  appointed  a  cadet  at  West  Point. 
General  Hamer,  who  nominated  him  for  a  cadetship,  by  some 
means  got  his  name  mixed  np  with  that  of  his  brother.  He 
was,  therefore,  appointed  as  '  Ulysses  Sidney  Grant,'  and  that 
name  once  so  recorded  on  the  books  of  the  military  academy 
could  not  be  changed.  He  was  baptized  into  the  military 
scliool  as  U.  S.  Grant  and  he  has  ever  since  been  thus 
designated." 

Another  instance,  equally  well  established  by  current  his- 
tory, is  that  of  President  Cleveland,  who  had  the  baptismal 
name  of  Stephen  G.  Cleveland.  After  he  entered  his  teens 
he  omitted  the  word  ^'  Stephen  "  and  assumed  the  name  of 
Grover  Cleveland,  by  which  he  was  known  throughout  his 
distinguished  career. 

Out  of  the  groundwork  of  custom*,  as  shown  by  the  early 
history  of  the  subject,  the  common  law  sprang  and  was  gradu- 
ally developed.    The  ancient  custom  was  for  the  son  to  adopt 
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a  snrname  at  will,  regardless  of  that  borne  by  liis  father, 
and  the  practice,  continned  occasionally  until  the  present 
time,  has  extended  to  the  given  name  also.  If  the  insurance 
policy  in  question  had  been  issued,  under  the  same  circum- 
stances, to  General  Grant  or  President  Cleveland,  would  it 
have  been  valid  ?  Indeed,  it  may  well  be  asked,  would  it  have 
been  valid  if  issued  to  either  of  those  noted  men,  had  it  fol- 
lowed the  name  given  at  birth  instead  of  the  one  acquired 
by  adoption  and  by  which  they  were  known  while  filling  the 
most  exalted  positions  and  will  be  known  for  all  time  ? 

There  are  but  few  decisions  directly  in  point,  although 
there  are  many  dicta  by  eminent  judges  recognizing  as  an 
established  rule  that  a  man  may  change  his  name.  Christian, 
surname,  or  both,  without  resort  to  legal  proceedings. 

In  Doe  ex  dein.  Lu8Comhe  v.  Yates  (5  Barn.  &  Aid.  544) 
there  was  a  devise  of  an  estate  to  one  Manning,  pro- 
vided within  three  years  after  entering  into  possession  he 
should  procure  his  name  '^  to  be  altered  and  changed  to  my 
name  of  Luscoml^e,  by  act  or  acts  of  Parliament,  or  some 
other  effectual  way  for  that  purpose,"  and  in  default  of  thus 
changing  his  name  the  devise  was  to  become  void.  Without 
applying  to  Parliament  for  an  act  of  relief  or  to  the  king 
for  a  license,  he  adopted  the  name  of  Luscombe,  and  used  it 
for  all  purposes  to  the  exclusion  of  his  former  surnatuo.  It 
was  held  that  he  was  entitled  to  retain  the  estate,  the  cotirt 
through  Chief  Justice  Abbott  saying:  "  A  name  assumed  by 
the  voluntary  act  of  a  young  man  at  liis  outset  into  life, 
adopted  by  all  who  knew  him  and  by  which  he  is  constantly 
called,  becomes  for  all  purposes  that  occur  to  my  mind  as 
much  and  effectually  his  name  as  if  he  had  obtained  an  act 
of  Parliament  to  confer  it  upon  him." 

In  Lafiin  it  Hand  Co.  v.  Steytler  (146  Pa.  St.  434)  an  act 
authorizing  the  formation  of  limited  partnerships  required 
the  articles  of  association  to  ^'set  forth  the  full  names  of"  the 
members.  The  adopted  name  of  one  of  the  partners  was 
given  as  his  full  name,  and  an  attempt  was  made  to  hold  the 
special   partners  liable  as  general  partners  for  that  reason. 
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The  coart  defeated  the  effort  and,  in  discassing  the  qnestiou, 
said :  "  A  man's  name  is  the  designation  by  whicli  he  is  dis- 
tinctively known  in  the  commanity.  Custom  gives  him  the 
family  name  of  his  father  and  snch  pnenomina  as  liis  parents 
choose  to  put  before  it,  and  appropriate  circumstances  may 
require  Sr.  or  Jr.  as  a  further  constituent  part,  but  all  this  is 
only  a  general  rule  from  which  the  individual  may  depart  if 
he  chooses.  The  legislature  in  1852  provided  a  mode  of 
changing  the  name,  but  that  act  was  in  affirmance  and  aid  of 
the  common  law,  to  make  a  definite  point  of  time  at  which  a 
change  shall  take  effect.  Without  the  aid  of  that  act,  a  man 
may  change  his  name  or  names,  first  or  last,  and  when  his 
neighbors  and  the  community  have  acquiesced  and  recognized 
him  by  his  new  designation,  that  becomes  his  name." 

The  case  last  cited  was  soon  followed  by  another  in  the 
same  court  to  the  effect  that  the  requirement  of  the  statute 
as  to  '^full  names"  was  ^^  met  by  giving  the  names  in  the 
form  habitually  used  by  those  persons  in  business  and  by 
which  they  are  generally  known  in  the  community."  {Gear- 
ing V.  Carrollj  151  Pa.  St.  79,  84.  See,  also,  Englaiul  v. 
'  New  York  Puh.  Co.^  8  Daly,  375,  381 ;  Cooper  v.  Burr^  45 
Barb.  9,  34 ;  Bell  v.  Sun  Printing  uB  Puh.  Co.,  42  N.  T. 
Super.  Ct.  567,  569;  City  Council  v.  King,  4  McCord,  487; 
Jlominel  v.  Devi7iney,  39  Mich.  522 ;  Binfield  v.  StaUy  15  Neb. 
484 ;  Linton  v.  First  National  Bank,  10  Fed.  Rep.  894 ;  The 
King  V.  Inhabitants  of  Billingshursty  3  Maule  &  S.  250.) 

The  elementary  writera  are  uniform  in  laying  down  the 
rule  that  at  common  law  a  man  may  change  his  name  at  will. 

Mr.  Throckmorton,  in  his  article  on  Names  in  the  Cyclo- 
pedia of  Law  and  Procedure,  says :  "  It  is  a  custom  for  per- 
sons to  bear  the  surnames  of  their  parents,  but  it  is  not  oblig- 
atory. A  man  may  lawfully  change  his  name  without  resort 
to  legal  proceedings,  and  for  all  purposes  the  name  thus 
assumed  will  constitute  his  legal  name  just  as  much  as  if  he 
had  borne  it  from  birth."     (29  Cyc.  271.) 

So  a  writer  in  the  American  &  English  Encyclopaedia  of 
Law  says :  "At  common  law  a  man  may  lawfully  change  his 
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name,  or  by  general  usage  or  habit  acquire  another  name 
than  that  originally  borne  by  liini,  and  this  without  the  inter- 
vention of  either  the  sovereign,  the  courts,  or  Parliament; 
and  the  common  law,  unless  changed  by  statute,  of  cou)*se 
obtains  in  the  United  States.'^  (21  Am.  &  Eng.  Encyc.  of 
Law  [2d  ed.],  311.) 

^^  One  may  legally  name  himself,  or  change  his  name,  or 
acquire  a  name  by  reputation,  general  usage,  and  habit." 
(2  Fiero  Sp.  Pro.  [2d  cd.]  847.) 

The  subject  is  not  affected  by  the  various  statutes,  com- 
mencing in  1847  and  continuing  with  some  expansion  and 
changes  to  the  present  time,  whereby  a  change  of  name  is 
authorized  by  judicial  proceedings.  (L.  1847,  cli.  464;  Code 
Civ.  Pro.  §§  2410-2415.)  As  was  said  by  the  Supreme  Court 
of  Pennsylvania  of  a  similar  statute  in  that  state,  this  legis- 
lation is  simply  in  affirmance  and  aid  of  the  common  law  to 
make  a  definite  point  of  time  when  tlie  change  shall  take 
effect.  {Lqflin  cfe  Rami  Co,  v.  Steytler^  supra.)  It  does  not 
repeal  the  common  law  by  implication  or  otherwise,  but  gives 
an  additional  method  of  effecting  a  change  of  name.  Tiie 
statutory  method  has  some  advantages,  because  it  is  speedy, 
definite  and  a  matter  of  record,  so  as  to  be  easily  proved  even 
after  the  death  of  all  contemporaneous  witnesses.  In  one 
respect,  however,  the  statute  may  limit  the  common-law 
right,  in  that  it  provides  that  on  and  after  the  day  specified 
in  the  order  of  the  court  for  the  change  to  take  effect,  the 
applicant  shall  "be  known  by  the  name  which  is  thereby 
authorized  to  be  assumed,  and  by  no  other  name."  (Code 
Civ.  Pro.  §  2415.)  It  may  well  be,  therefore,  that  after  a 
man  has  acquired  a  name  by  judicial  decree,  he  cannot  acquire 
another  without  resorting  to  the  courts. 

The  other  questions  discussed  by  counsel  have  also  been 
examined,  but  we  find  none  requiring  reversal  and  the  judg- 
ment should,  therefore,  be  affirmed,  with  costs. 

Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haiqht, 
WiLLARD  Bartletf  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


430      Foley  v.  N.  Y.  Central  &  IL  R.  R.  R.  Co.       [Feb., 

Statement  of  case.  [Vol.  197. 


Anna.  A.  Foley,  as  AdiuinUtratrix  of  Habold  Foley, 
Deceased,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Negligence  —  accident  at  railroad  crossing  —  duty  of  railroad  com- 
pany — evidence  as  to  contributory  negligence,  when  insui&cient 
to  bar  recovery  —  evidence  as  to  ringing  of  bell  on  the  engine 
must  be  positive  and 


A  wagon  \vas  being  driven  to  a  coal  shed  by  a  private  passageway  in 
use  for  that  and  other  purposes  and  which  crossed  a  switch  track  of 
defendant.  Plaintiff's  intestate,  a  boy  of  eight  or  nine  years  of  age,  was 
riding  with  the  driver;  in  crossing  the  track  the  wagon  was  struck  by 
an  engine  and  the  boy  was  killed.  Held,  that  the  defendant  owed  a 
duty  to  those  traveling  over  the  private  right  of  way;  and  also,  upon 
the  facts,  that  there  was  not  such  negligence  on  the  part  of  the  parent 
if  the  infant  was  non  sui  juris,  or  upon  the  part  of  the  infant  himself 
if  sui  juris,  as  to  bar  a  recovery  as  matter  of  law. 

In  an  action  to  charge  a  railroad  company  with  negligence  in  tliat  the 
bell  on  the  engine  did  not  ring  as  it  approached  a  crossing,  there  must 
be,  as  against  positive,  affirmative  evidence  by  credible  witnesses  to  the 
ringing  of  a  bell,  something  more  than  the  testimony  of  one  or  more 
that  they  did  not  hear  it,  to  authorize  the  submission  of  the  question  to 
the  jury.  It  must  appear  that  their  attention  was  directed  to  the  fact, 
whether  it  was  ringing  or  not,  and  that  the  circumstances  were  such  that 
they  probably  must  have  heard  it  if  ringing,  so  that  the  evidence  will 
tend  to  some  extent  to  prove  the  negative.  (Culham  v,  N.  T.  C.  <fc  R, 
R  R.  R,  Co.,  60  N.  Y.  133,  followed.) 

Foley  V.  N,  T.  C.  d  H.  R.  R,  R.  Co,,  132  App.  Div.  606,  reversed. 

(Argued  January  24,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  3,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  a  boy  between  the  age  of  eight  and 
nine  at  tlic  time  of  his  death,  claimed  to  liave  been  caused  by 
the  negligence  of  the  defendant. 

Defendant's  main  four  tracks  run  through  the  village  of 
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Oriskanjr  Bahstantially  oti  an  easterly  and  westerly  line.  In 
said  village  a  switch  track  diverges  from  one  of  the  main 
tracks  and  rnns  in  a  sontheasterly  di)*ection  several  hun- 
dred feet  to  a  foundry.  Between  the  point  of  divergence 
and  the  foundry  and  between  the  switch  track  and  the  main 
tracks  at  and  for  some  time  before  the  date  of  the  accident, 
there  was  situated  a  coal  shed  which  was  supplied  with  coal 
by  the  defendant,  and  from  which  one  Sweet  drew  and  dis- 
tributed coal  to  his  customers  in  the  coal  business.  The  only 
way  to  reach  this  coal  shed  from  the  nearest  public  highway 
was  by  a  private  passageway  which  ran  for  some  distance 
southeasterly  on  a  line  practically  parallel  with  the  switch  track 
and  when  about  opposite  the  coal  shed  turned  easterly  over 
said  latter  track  to  said  shed.  This  passageway  had  been  used 
for  some  time  by  Sweet  in  procuring  and  delivering  coal 
from  the  shed  above  mentioned  and  also  at  times  prior 
to  the  accident  had  been  used  by  people  going  to  a 
milk  depot  situate  on  the  same  side  of  the  switch  track 
as  the  coal  shed  and  beyond  the  latter  towards  the  foundry. 
On  the  occasion  of  the  accident,  which  was  in  daylight,  the 
intestate,  under  a  permission  given  by  his  mother  to  ride  in 
one  of  Sweet's  coal  wagons,  was  riding  in  an  open  wagon  with 
one  Ghirdner  who  on  plaintiflfs  theory  was  driving  to  the  coal 
died.  Intestate  had  no  pur])ose  except  that  of  pleasure  and 
had  no  relation  to  Sweet  or  the  driver  except  the  apparent 
permission  to  ride  as  above  stated.  As  Gardner  drove  across 
the  tmck  to  the  coal  shed  the  wagon  was  struck  by  a  locomo- 
tive backing  at  a  slow  rate  from  the  main  track  over  the 
switch  track  to  the  foundry  and  the  intestate  was  killed. 

Defendant's  alleged  negligence  was  in  its  failure  to  give 
Qignals  of  the  approach  of  the  engine.  It  was  practically 
undisputed  that  the  man  in  charge  of  the  wagon  was  guilty 
of  contributory  negligence  and  there  was  no  evidence  that  the 
boy  made  any  attempt  to  discover  the  approach  of  the  engine. 

Charles  T.  Titus  for  appellant.  Where  there  is  positive 
affirmative  evidence  that  the  bell  and  whistle  were  sounded  as 
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against  evidence  tliat  thej  were  not  heard,  coupled  in  each 
instance  by  the  witness'  admission  that  he  was  not  listening  to 
or  was  not  paying  attention,  no  question  is  presented  for  the 
jury.  {Culhane  v.  N.  Y.  C.  dk  U.  E.  R.  JS.  Co.,  60  N.  Y. 
133.) 

Willard  A.  Jiill  for  respondent.  The  question  of  the 
defendant's  negligence  was  properly  left  to  the  jury  upon  the 
conflict  of  evidence,  and  there  is  abundant  evidence  upon 
which  to  base  their  iinding  and  the  same  should  not  be  dis- 
turbed. {Obenland  v.  B.  H.  R,  R,  Co.,  127  App.  Div.  418 ; 
McGovern  v.  N.  Y.  C  <&  II.  R.  R.  R.  Co.,  67  N.  Y.  417 ; 
Broion  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  Y.  597 ;  Flatiigan 
Y.  N.  Y.  C.  it  II.  R.  R.  R.  Co.,  70  App.  Div.  505  ;  Barry  v. 
N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  92  N.  Y.  289 ;  Swift  v.  S.  I. 
It.  It.  Co.,  123  N.  Y.  645;  Dyer  v.  Erie  R.  R.  Co.,  71 
N.  Y.  228 ;  Eaton  v.  Erie  R.  R.  Co.,  51  N.  Y.  544.) 

HiscocK,  J.  The  trial  court  permitted  the  jury  to  find  in  this 
case  tliat  the  defendant  was  guilty  of  negligence  in  not  giving 
proper  signals  of  the  approach  of  its  engine  to  the  crossing 
whereon  intestate  was  killed.  It  further  held  that  plaintiff 
was  not  to  be  cliarged  witli  the  negligence  of  the  driver 
of  tlie  wagon  wherein  her  intestate  was  riding  and  further 
charged  without  objection  tliat  the  jury  might  find  that 
the  boy  who  was  killed  was  either  std  juris  or  7kw  aui 
juris  and  instructed  them  that  in  the  latter  case  they  were 
to  determine  whether  intestate's  parents  were  negligent  in 
permitting  him  to  be  where  he  was  and  that  in  the  former 
case  they  were  to  exact  as  against  the  plaintiff  from  her 
intestate  that  degree  of  care  and  caution  which  a  child  of  his 
age  would  ordinarily  exercise. 

On  this  appeal  there  are  urged  as  reasons  for  the  reversal 
of  the  judgment, ^^5^,  that  the  defendant  owed  no  duty  of 
care  towards  those  traveling  over  the  private  right  of  way 
whereon  intestate  was  riding  when  killed  ;  second,  that  both 
the  driver  and  the  intestate  were  guilty  of  such  negligence, 
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that  of  the  former  being  imputable  to  the  latter,  as  to  bar 
a  recovery;  thirds  that  the  defendant  was  guilty  of  no 
negligence. 

We  have  been  beset  by  no  doubts  in  overruling  the  argu- 
ments in  behalf  of  appellant  based  on  all  of  the  grounds  thus 
stated  except  the  last  one,  and  in  respect  to  that  we  think  the 
learned  counsel  for  the  appellant  is  correct. 

The  important  omission  of  care  alleged  against  the  defend- 
ant is  that  the  bell  on  the  engine  was  not  rung  as  it  approached 
the  crossing.  Various  employees  of  the  defendant,  some  of 
whom  were  charged  with  a  duty  in  respect  thereto,  testified 
positively  that  the  bell  operated  automatically  and  that  it  rang 
constantly  as  the  engine  ai)proached  the  crossing.  Several 
witnesses  were  sworn  in  behalf  of  the  plaintiff  for  the  purpose 
of  establishing  that  it  did  not  ring  until  after  the  accident  and 
the  witness  in  each  case  did  testify  that  he  did  not  hear  the 
bell  ring  before  the  accident.  On  further  examination,  how- 
ever, such  witness  invariably  testified  in  substance  that  he  did 
not  listen  for  the  bell,  and  that  his  attention  was  not  in  any 
way  directed  at  the  time  to  the  question  whether  it  was  or 
was  not  ringing,  and  also  made  it  clear  that  he  was  not  in  such 
a  position  that  he  probably  must  have  heard  the  bell  if  it  did 
ring.  Thus  each  witness  at  the  close  of  his  examination  made 
it  appear  that  his  failure  to  hear  the  bell  ring  did  not  occur 
under  such  circumstances  as  to  fairly  indicate  that  it  did  not  in 
fact  ring.  Under  these  circumstances  and  in  the  presence  of 
positive  testimony  by  credible  witnesses  that  the  bell  did  ring, 
the  evidence  was  insufficient.  {Cidhaiie  v.  N,  Y.  C.  cfe  //. 
R.  R,  R.  Co.,  60  N.  Y.  133.)  In  that  case  it  was  written : 
"The  evidence  is  that  the  bell  was  rung.  It  is  proved  by  the 
positive  oath  of  the  two  individuals  on  the  engine,  one  of 
whom  rang  it,  and  by  two  others  who  witnessed  the  occurrence 
and  heard  the  ringing  of  the  bell.  The  two  witnesses  for  the 
plaintiff  merely  say  they  did  not  hear  the  bell,  but  they  do 
not  say  that  they  listened  or  gave  heed  to  the  presence  or 
absence  of  that  signal.  The  judge  in  his  charge,  says  they  lis- 
tened, but  the  statement  is  not  borne  out  by  the  evidence. 

28 
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As  against  positive,  affirmative  evidence  by  credible  witnesses 
to  the  ringing  of  a  l)e11  or  tlie  sounding  of  a  whistle,  there 
must  be  something  more  than  the  testimony  of  one  or  more 
tliat  they  did  not  hear  it,  to  authorize  the  submission  of  the 
question  to  the  jury.  It  must  appear  that  they  were  looking, 
watching  and  listening  for  it,  that  their  attention  was  directed 
to  the  fact,  so  that  the  evidence  will  tend  to  some  extent  to 
prove  the  negative."     (p.  137.) 

For  these  reasons  the  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

CcLLEN,  Ch.  J.,  Gray,  Haioht,  Werner  and  Chase,  JJ., 
concur ;  Willard  Bartlett,  J.,  dissents. 

Judgment  reversed,  etc. 


Pietro  Pietraroia,  as  Administrator  of  the  Estate  of  Car- 
MARLo  Galiazzo,  Deccased,  Appellant,  v.  New  Jersey  and 
Hudson  River  Railway  and  Ferry  Company,  Respondent. 

Appellate  DiviBion  has  right  to  exercise  its  discretion  in  refusing 
to  entertain  jurisdiction  of  action  —  administrator  appointed  hy 
fraud  or  collusion,  for  the  purpose  of  bringing  an  action  for 
tort  committed  in  another  state,  has  no  standing  in  our  courts. 

The  powers  of  review  of  the  Appellate  Division  comprcheDd  the  right  to 
review  an  exercise  of  discretion  by  the  inferior  courts,  and,  equally, 
the  right  to  exercise  its  own  discretion,  independently,  when  the  facta 
or  circuinstiinces  of  the  case  are  such  as  to  justify  it. 

The  decedent,  her  husband  and  children  were  residents  of  New  Jersey. 
She  was  killed  in  that  stale  by  a  car  of  defendant,  which  is  a  New  Jersey 
corporatiun.  Plaintiff,  a  resident  of  this  state,  filed  a  petition  in  Surro- 
gate's Court  in  the  county  of  New  York,  setting  forth,  among  other 
things,  that  deceased  was  possessed  of  a  sum  of  money  which  was 
on  deposit  in  a  savings  bank  within  this  state.  Letters  of  administra- 
tion were  granted  and  this  action  was  commenced.  The  defendant 
denied  the  jurisdiction  of  the  court  over  the  subject-matter  of  the 
action.  On  the  trial  it  appeared  that  there  was  at  the  time  of  the  death 
on  deposit  in  a  savings  bank  a  sum  of  money  to  the  credit  of  "  Carmela 
Galeazza,  and  husband,  Francisco,  or  either."  The  husband  drew  out 
one-half  of  this  deposit,  and  then  gave  the  bank  book  to  a  surety  com- 
pany to  indemnify  it  as  surety  upon  the  administrator's  official  bond. 
Held,  that  the  facts  warrant  an  inference  that  fraud,  or  collusion,  was 
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practiced  in  procuring  the  plaintiff's  appointment  as  administrator  for 
thepurpoeeof  suing  in  tb is  jurisdiction  for  damages  for  a  tort  com- 
mitted in  another  state,  and  the  plaintiff,  although  a  resident  of  this 
state,  is  not  entitled  to  gain  a  standing  in  our  courts,  hence  an  order  was 
properly  made  by  the  Appellate  Division,  on  reversing  a  judgment 
obtained  by  such  a  plaintiff,  "  that  the  court  refuse  to  exercise  jurisdic- 
tion" therein,  and  that  the  complaint  be  dismissed. 
Pietraroia  v.  N,  /.  A  H,  R,  By.  d  Ferry  Co.,  131  App.  Div.  829, 
affirmed. 

(Argued  January  25,  1910;  decided  February  8,  1910.) 

Appeal,  by  permission,  from  a  judgment  entered  July  1, 
1909,  upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  reversed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial  and  directed  a  dismissal  of 
the  complaint. 

This  action  was  brought  to  recover  damages  for  the  death 
of  the  plaintiffs  intestate,  which  the  complaint  alleges  to 
have  been  caused  by  the  negligence  of  the  defendant's  serv- 
ants. The  deceased  was  struck  by  a  car  of  the  defendant, 
wliile  crossing  one  of  its  tracks,  in  the  state  of  New  Jersey, 
in  order  to  catch  another  car.  The  defendant  was  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New  Jersey  and 
operated  an  electric  railway  within  that  state.  The  deceased 
and  her  husband,  with  their  children,  were  residents  of  the 
same  state.  Some  time  after  the  accident,  the  plaintiff,  a 
resident  of  this  state,  filed  a  petition  in  the  Surrogate's  Court 
of  the  county  of  New  York,  setting  forth  that  he  was  the 
father  of  the  deceased  ;  that  she  had  left  no  will  and  that  she 
died  possessed  of  personal  property  in  the  city  of  New  York, 
which  consisted  in  the  sum  of  $250,  on  deposit  with  a  savings 
bank.  Upon  this  petition,  and  on  the  following  day,  letters 
of  administration  were  granted  to  the  plaintiff  and,  then,  on 
the  day  following  their  gmnting,  this  action  was  commenced. 
The  defendant,  by  answer,  denied  the  material  averments  of 
the  complaint  and  alleged  that  the  court  had  no  jurisdiction 
over  the  subject-matter  of  the  action.  At  the  trial,  in  addi- 
tion to  facts  relating  to  the  occurrence  of  the  accident,  the 
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plaintiff  gave  evidence  concerning  the  property,  alleged  to 
have  been  left  by  the  deceased  in  the  county  of  New  York. 
From  the  evidence  it  appeared  that,  at  the  time  of  the  death, 
there  was  on  deposit  in  the  savings  bank  the  sum  of  $500, 
which  was  entered  as  a  credit  upon  an  account  entitled  "Car- 
mela  Galeazza  and  husband,  Francisco,  or  either."  On  the  date 
of  plaintiff^s  application  for  letters  of  administration,  the  hus- 
band withdrew  from  the  savings  bank  $250  of  the  moneys  on 
deposit  and,  then,  gave  over  the  bank  book  to  a  surety  company, 
to  indemnify  it  in  becoming  surety  for  plaintiff  on  his  bond 
as  administrator.  It  was  proved  that  the  New  Jersey  statute 
authorized  such  an  action  as  this  and  was  similar  in  its  pro- 
visions to  the  New  York  statute.  The  plaintiff  recovered  a 
verdict  and  defendant's  motion  under  section  999  of  the  Code 
of  Civil  Procedure,  to  set  aside  the  verdict  on  all  the  grounds 
therein  stated,  except  for  insufiicient  damages,  was  denied. 
On  appeal,  the  Appellate  Division,  in  the  first  department, 
reversed  the  judgment  on  the  verdict  and  the  order  and, 
thereupon,  ordered  "  that  the  court  refuse  to  exercise  juris- 
diction in  this  action  and  the  complaint  is  dismissed." 

Ilej'hert  C.  Smyth^  Charles  C,  Sanders  and  John  W.  Browne 
for  appellant.  The  Appellate  Division  erred  in  dismissing  the 
complaint.  (Code  Civ.  Pro.,  §§  421-424,  432 ;  Pope  v.  T. 
H.  a  cfe  M.  Co.,  87  N.  Y.  137;  Robinson  v.  0.  S.  N,  Co., 
112  X.  Y.  315-323;  Pahner  v.  Phuenix  MuL  Z.  /.  Co.,  84 
N.  Y.  63  ;  Leonard  v.  C.  S.  N.  Co.,  84  N.  Y.  48 ;  McBride 
V.  Bank,  26  N.  Y.  458  ;  Burdick  v.  Freema^i,  120  N.  Y.  420 ; 
Jloe  V.  N.  Y.,  N.  II.  c6  //.  li.  R.  Co.,  73  App.  Div.  363 ; 
CoUard  v.  Beach,  81  App.  Div.  582 ;  Wertheim  v.  Clergue^ 
53  App.  Div.  122.) 

Clarence  E.  Thornall  and  WendellJ.  Wright  for  respond- 
ent. It  was  within  the  discretion  of  the  Supreme  Court 
whether  they  entertained  jurisdiction  of  this  action  or  not. 
{Ferguson  v.  Neilson,  11  N.  Y.  Supp.  524;  WertJieim,  v. 
Clergue,  53  App.  Div.  124 ;  Collard  v.  Beach,  81  App.  Div. 
582.) 
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Gray,  J.  The  Appellate  Division  has  exercised  its  dis- 
cretion in  refusing  to  entertain  jurisdiction  of  the  plaintiff's 
action,  by  refusing  a  new  trial  of  the  action  and  by  dismiss- 
ing his  complaint,  and  it  cannot  well  be  said  that  grounds 
were  lacking  for  its  action.  That  it  possessed  this  discretion- 
ary power  is  not  to  be  doubted.  When  created,  its  jurisdic- 
tion was  to  be  that  which  was  exercised  by  the  former 
"  Supreme  Court  at  its  general  terms  "  and  it  remains  a  part 
of  the  Supreme  Court.  (Code  Civ.  Proc.  sec.  220.)  Its 
powers  of  review  comprehend  the  right  to  review  an  exercise 
of  discretion  by  the  inferior  courts  and,  equally,  the  right  to 
exercise  its  own  discretion,  independently,  when  the  facts,  or 
circumstances,  of  the  case  are  such  as  to  justify  it.  If,  in  the 
present  case,  the  action  had  been  between  non-residents  of 
this  state,  there  could  be  no  question  as  to  the  right  of  the 
court  below  to  take  the  action  it  did.  In  such  cases,  the  dis- 
cretion has  been  exercised  both  in  entertaining,  and  in  refus- 
ing to  entertain,  jurisdiction  ;  the  exercise  depending  upon 
the  special  circumstances  of  the  particular  case.  (See  Collard 
v.  Beachj  81  App.  Div.  582  ;  De  ^Yitt  v.  Buchanan^  54  Barb. 
31 ;  Gardner  v.  Thomas^  14  Johns.  134.)  In  Burdick  v. 
Freeman^  (120  N.  Y.  420),  the  existence  of  this  discretionary 
power  was  distinctly  recognized.  What  that  case  decided 
was  that  where  the  Supreme  Court,  in  the  exercise  of  its  dis- 
cretion, had  entertained  jurisdiction  of  an  action  between 
non-residents,  for  a  personal  injury,  the  defendant  not  being 
entitled  to  a  dismissal  of  the  action,  as  a  matter  of  right,  and 
having  lain  by  until  the  close  of  the  trial,  without  having 
theretofore  raised  the  question  of  tlie  court's  jurisdiction,  by 
answer  or  otherwise,  and  tlio  General  Term  having  afHrmed 
the  plaintiff's  judgment,  this  court  would  not  listen  to  his 
claim  that  the  action  should  have  been  dismissed  in  the 
Supreme  Court. 

In  the  present  case,  the  plaintiff,  being  a  resident  of  the 
state,  was  entitled  to  bring  an  action,  (Code  Civ.  Proc.  sec. 
1780),  and,  in  the  absence  of  fraud,  or  collusion,  the  jurisdic- 
tion of  the  Surrogate's  Court  to  grant  the  letters  of  adminis- 
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tration  conld  not  be  questioned  collatemll}'.  {0^  Connor  v. 
Ilugginsy  113  N.  Y.  511 ;  Hoes  v.  ^\  ¥.,  iT.  II.  dt  IL  R,  li. 
Co,y  173  ib.  435.)  But  the  facts,  wlien  disclosed  by  the  evi- 
dence, plainly,  warranted  tlie  inference  that  fraud,  or  collu- 
sion, had  been  practiced  in  procuring  the  plaintiff's  appoint- 
ment as  administrator  for  the  purpose  of  suing  in  this  juris- 
diction. On  the  undisputed  evidence,  tiie  plaintiff  was  not 
entitled  to  gain  a  standing  in  our  courts.  The  account  in  the 
savings  bank  was  in  the  name  of  ^^  Carmela  Galeazza  and  hus- 
band, Francisco,  or  either."  Upon  her  death,  the  husband 
could,  and  should,  have  withdrawn  the  moneys,  under  the  very 
terms  of  the  deposit,  which  gave  to  him  the  right,  at  any 
time,  during  her  life,  or  as  her  survivor.  Instead  of  withdraw- 
ing the  moneys  and  causing  administration  to  be  had  in  the  Kew 
Jersey  courts,  where  it  properly  belonged,  upon  every  ground, 
he  withdrew  half  of  the  principal  sum  and,  then,  gave  the  sav- 
ings bank  book  to  a  corporation,  as  security  for  becoming  surety 
on  the  administrator's  bond.  The  very  next  day,  the  admin- 
istrator commences  an  action  in  this  state,  whose  citizens 
possess  no  interest  in  the  subject-matter  of  the  litigation. 
The  whole  proceeding  on  the  part  of  the  husband  and  the 
plaintiff  was  such  a?  to  justify  the  l)elief  that  they  were 
engaged  in  a  collusive  effort  to  get  the  action  against  the 
defendant  into  our  courts.  The  result  of  their  practices  was 
to  give  but  a  technical,  or  colorable,  right  to  maintain  the 
action  here.  If  the  deceased  had  survived  the  accident,  she 
could  not  have  maintained  any  action  in  this  state  for  the  per- 
sonal injury.  Thus,  the  case  is  one  where  the  plaintiff  seeks 
to  recover  damages  against  a  New  Jei'sey  corporation,  by 
force  of  the  provisions  of  a  statute  of  that  state,  for  the  bene- 
fit exclusively  of  its  citizens,  for  a  wrong  committed  there. 
The  statute  of  New  Jersey  being  similar  to  ours  in  the  provi- 
sions giving  a  right  of  action  to  an  administrator,  in  such  a 
case,  our  courts  might  entertain  the  action  here  upon  the 
ground  of  comity ;  but  I  doubt  exceedingly  that  the  plaintiff's 
ground  is  any  stronger.  However,  it  was  sufficient  that  the 
Appellate  Division  could  see  into  the  flimsiness,  or  pretense, 
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of  the  proceedings  to  invest  the  plaintiff  with  the  right  to  sue 
here.  It  could  well  hold  that  the  court  was  not  bound  to 
exercise  jurisdiction,  although  the  plaintiff  was  a  resident, 
where,  as  Mr.  Justice  Inoraham  says,  in  his  opinion,  '^  those 
solely  benefited  are  non-residents  and  where  no  reason  exists 
why  the  liability  cannot  be  enforced  in  the  state  where  the 
parties  reside  and  where  the  accident  happened  *  *  * 
but  resort  must  be  had  to  the  laws  of  that  state  (New  Jersey) 
to  determine  whether  or  not  a  cause  of  action  exists."  (131 
App.  Div.  833.)  The  scheme  for  gaining  a  standing  in  our 
courts,  if  not  as  fraudulent,  is  quite  as  transparent,  or  collusive 
in  its  nature,  as  was  the  device  in  JToes  v.  iV.  Y.,  N.  IT,  dk 
IT.  H,  a.  Co.y  {s^ip7*a)y  where,  after  death,  some  personal 
property  of  the  deceased  was  brought  into  this  state,  for  the 
purpose  of  founding  a  claim  for  the  application  for  letters  of 
administration.  As  a  question  of  policy,  it  is  intolerable  that 
our  courts  should  be  impeded  in  their  administration  of  justice, 
and  that  the  people  of  the  state  should  be  burdened  with 
expense,  in  redressing  wrongs  committed  in  another  state,  for 
the  benefit,  solely,  of  its  citizens,  and  where  the  remedy  is  in 
the  enforcement  of  its  statutes. 

I  advise,  therefore,  the  affirmance  of  the  judgment  appealed 
from. 

CuLLEN,  Ch.  J.,  Haight,  Werner,  Willard  Bartlett  and 
Chase,  JJ.,  concur ;  Hiscook,  J.,  dissents. 

Judgment  affirmed,  with  costs. 


Catherine  Clute,  as  Administratrix  with  the  Will  Annexed 
of  the  Estate  of  William  Clute,  Deceased,  Respondent,  v. 
Mart  B.  Clute  et  al.,  Appellants. 

Mortgage  —  Statute  of  Limitations  —  when  payment  of  interest  on 
mortgage  by  one  of  several  owners  of  the  equity  of  redemption 
prevents  the  running  of  the  Statute  of  Limitations. 

A  payment  of  interest  or  part  of  the  principal  renews  a  mortgage  so  that 
an  action  may  be  brought  to  enforce  it  witliin  twenty  yeare  after  such 
last  payment,  and  where  tliere  are  several  persons  interested  in  the 
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equity  of  redemption  such  payment  by  one  of  them  keeps  alive  the 
right  of  entry  not  only  against  him,  but  also  against  all  other  owners 
of  the  equity. 

Where  a  co-tenant  occupies  premises  for  twenty-two  years  succeeding  the 
maturity  of  a  mortgage,  reaping  the  fruits  therefrom  with  the  knowl- 
edge, acquiescence  and  concurrence  of  his  brothers  and  sister,  his  co-ten- 
ants, it  becomes  his  duty  to  preserve  their  interests  in  the  property  by 
making  needful  ordinary  repairs,  the  payment  of  taxes  and  other  annu- 
ally maturing  liens,  including  the  interest  upon  a  mortgage  on  the 
premises,  and  the  payments  so  made  are  fairly  deemed  to  have  been 
made  with  the  implied  authority  and  consent  of  his  co-tenants,  thus  pre- 
venting the  running  of  the  Statute  of  Limitations. 

Clute  V.  Clute,  132  App.  Div.  938,  affirmed. 

(Argued  January  26,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
18,  1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Danforih  E.  Ainsioorth  and  John  D,  White  for  appellants. 
There  is  no  evidence  in  the  case  that  any  payments  have  been 
made  by  way  of  principal  or  interest  upon  the  mortgage  by 
any  of  the  defendants  within  twenty  years  preceding  the 
commencement  of  this  action.  {Baldwin  v.  Martin^  14  Abb. 
[N.  S.]  79;  Ilulhert  v.  Nichol,  20  Hun,  454;  Mmmi  v. 
Henry,  152  N.  Y.  529  ;  Wood  on  Limitations  [3d  ed.],  347 ; 
Murphy  V.  WaUh,  113  App.  Div.  430 ;  Adams  v.  OUn^  140 
N.  Y.  159  ;  Crou)  v.  Gleason,  141  N.  Y.  489  ;  8  Ency.  of  Ev. 
758 ;  Macauley  v.  Palmer^  6  N.  Y.  Supp.  402 ;  Bean  v. 
Tonnele,  94  N.  Y.  384.)  There  is  no  evidence  to  charge  any 
of  these  defendants  with  knowledge  of  the  execution  or 
existence  of  this  mortgage,  and,  hence,  George  M.  Clute  could 
not  be  held  to  be  their  agent  in  fact  with  reference  to  any 
action  relating  thereto.  {Tarhel  v.  West^  86  N.  Y.  288; 
Ackerman  v.  flunsicker,  85  N.  Y.  49.)  Any  payment  made 
by  tlie  defendant  George  M.  Clute  upon  the  mortgage  with- 
out the  knowledge  or  authority  of  the  other  defendants  is 
not  effective  as  against  the  other  children  of  John  W.  Clute 
to  prevent  the  Statute  of  Limitations  from  running  against 
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the  mortgage.  {Murdock  v.  Waterman^  145  N.  Y.  55 ; 
JBoughton  v.  Harder^  46  App.  Div.  352 ;  Mack  v.  Andersortj 
165  N.  Y.  529 ;  Keese  v.  Dewey,  111  App.  Div.  16 ;  ^.  L. 
Ins.  Co.  V.  McNeelf/,  166  111.  540 ;  NickdL  v.  Tracy,  100 
App.  Div.  80 ;  184  N.  Y.  356.) 

John  F.  Clute  for  respondent.  The  recording  of  the 
mortgage  was  notice  of  the  lien  to  all  subsequent  owners  of 
the  premises,  even  if  they  did  not  liave  actual  knowledge. 
{Ackerman  v.  Ilxinmcker,  85  N.  Y.  43;  Williamson  v. 
Brown,  50  N.  Y.  354;  SahUr  v.  Signer,  44  Barb.  606; 
Anderson  v.  Blood.  152  N.  Y.  293.)  The  pa^j^ment  of  inter- 
est upon  a  mortgage  by  a  co-tenant  binds  all  the  other 
co-tenants.  {Smith  v.  Ryan,  ^^  N.  Y.  352;  2  Jones  on 
Mortgages,  1198 ;  Code  Civ.  Pro.  §  395 ;  17  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.J,  696 ;  Ilollister  v.  York,  59  Vt.  1 ; 
Downer  v.  Smith,  38  Vt.  464;  Lawton  v.  Adams,  13  Ohio 
C.  C.  233;  Pears  v.  Laing,  L.  R  [12  Eq.]  51;  Bailie  v. 
Irwin,  2  Ire.  Rep.  614 ;  Roddam  v.  Morley,  1  De  G.  &  J. 
1 ;  Freeman  on  Co-tenancy,  §  371 ;  Roberts  v.  Roberts,  88 
N.  W.  Rep.  289.)  A  tenant  in  common  in  possession  of 
premises  is  the  implied  agent  of  his  co-tenant.  {Arthur  v. 
Arthur,  76  App.  Div.  330 ;  Ford  v.  Knapp,  102  N.  Y.  143 ; 
17  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  696 ;  McAlear  v. 
Delaney,  19  Wkly  Dig.  252  ;  Edes  v.  Retherford,  114  Ind. 
273 ;  Cooley  on  Taxation  [2d  ed.],  467 ;  Story's  Eq.  Juris. 
§  505;  Gould  V.  C.  C  Bank,  86  N.*  Y.  76;'^ McMillan  v. 
Raferty,  89  N.  Y.  459;  Shutts  v.  Finnegan,  100  N.  Y. 
539 ;  McDonald  v.  McDonald,  28  N.  Y.  S.  R.  18.)  . 

Haight,  J.    This  action  w^as  brought  to  foreclose  a  mortgage. 

On  the  4th  of  September,  1873,  William  Clute  conveyed 
his  farm  in  Albany  county  to  his  son  John  W.  Clute,  who,  on 
the  same  day,  executed  and  delivered  to  his  father  a  purchase- 
money  mortgage  for  the  sum  of  $10,000  payable  in  eight 
years  from  the  date  thereof,  with  interest,  which  mortgage 
was  recorded  in  the  Albany  county  clerk's  office  in  Book  No. 
222  of  Mortgages  at  page  50.     William  Clute  died  January 
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21,  1878,  leaving  no  assets  other  tlian  the  mortgage  in  qnes- 
tion,  and  leaving  a  last  will  and  testament  which  was  duly 
admitted  to  probate,  in  which  he  appointed  his  son  Jacob  H. 
Clute  sole  executor,  who  qualitied  as  such  and  discharged 
the  duties  of  such  executor  until  his  death  in  1903.  There- 
upon the  plaintiff,  Catherine  Clute,  was  appointed  adtninis- 
tratrix  with  the  will  annexed.  Jolm  W.  Clute,  the  mort- 
gagor, entered  into  possession  of  the  farm  and  paid  the  inter- 
est on  the  mortgage  until  his  death,  intestate,  which  occurred 
in  February,  1882.  He  left  surviving  his  widow,  Mary  B. 
Clute,  with  William  II.  Clute,  George  M.  Clute,  Edwin 
Clute,  John  Van  Arnum  Clute  and  Mary  Elizabeth  Clute, 
his  only  children  and  heirs  at  law. "  Tlie  widow  having  subse- 
quently died,  together  with  the  son  Jolm  Van  Arnum  Clnte, 
who  died  unmarried  and  without  children,  the  other  children 
named  became  seized  as  tenants  in  common  of  the  premises 
described  in  the  complaint,  subject  to  the  lien  of  the  mortgage. 
The  referee  has  found  as  facts  that  the  year  before  the 
death  of  John  W.  Clute  the  defendant  George  M.  Clute 
entered  into  the  possession  of  the  premises  under  an  agree- 
ment to  work  the  same  on  shares  as  the  tenant  of  his  father ; 
that  after  the  death  of  his  father  he  entered  into  an  agree- 
ment with  Jacob  H.  Clute,  the  executor  of  William  Clute, 
by  which  George  agreed  to  pay  to  Jacob  as  such  executor 
one-half  of  the  proceeds  of  the  mortgaged  premises,  and  that 
from  that  time  until  the  commencement  of  this  action  he 
has  been  in  the  actual  and  exclusive  possession  of  the  prem- 
ises and  during  all  of  such  ])eriod  has  had  the  entire  con- 
trol thereof,  paying  all  of  the  taxes,  insurance  and  other 
charges  thereon  and  has  annually  paid  to  Jacob  II.  Clute,  as 
executor  of  William  Clute,  one-half  of  the  proceeds  of  the 
mortgaged  premises,  which  was  received  by  Jacob  H.  Clute 
as  executor  of  William  Clute,  deceased,  as  and  for  the  interest 
upon  said  mortgage ;  that  the  interest  upon  the  mortgage  was 
thus  paid  to  Jacob  H.  Clnte  as  such  executor  until  his  death 
in  1903,  and  that  no  part  of  the  principal  sum  of  $10,000  had 
been  paid.     And  as  conclusions  of  law  the  referee  found  : 
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"L  That  the  record  of  the  mortgage  sought  to  be  fore- 
closed herein  was  constructive  notice  to  the  defendants 
William  II.  Clute,  Mary  Elizabeth  Chite,  George  M.  Clute 
and  Edwin  Clute  and  to  each  of  them,  of  the  existence  of  said 
mortgage  and  they  and  each  of  them  are  chargeable  with  such 
knowledge  tlicreof,  as  reasonable  inquiry  would  have  disclosed. 

'^  II.  That  all  payments  of  interest  on  said  mortgage  made 
by  the  defendant  George  M.  Chite  to  Jacob  11.  Clute,  as 
executor  of  William  Chite,  deceased,  mortgagee,  were  made 
on  behalf  of  himself  and  the  defendants  William  H.  Clute, 
Mary  Elizabeth  Clute  and  Edwin  Clute  and  were  effectual  to 
prevent  the  nmning  of  the  statute  of  limitations  in  favor  of 
them  or  either  of  them." 

He  further  found  as  a  conclusion  of  law  the  amount  due  upon 
the  mortgage  and  ordered  judgment  for  a  foreclosure,  etc. 

The  answer  of  the  defendants  denied  that  they  had  any 
knowledge  or  information  as  to  the  existence  of  the  mortgage, 
except  from  hearsay,  and  that  only  recently;  that  upon 
information  and  belief  it  had  been  paid.  They  also  denied 
that  any  interest  had  been  paid  upon  the  mortgage  to  Jacob 
H.  Clute  as  executor  by  George,  and  alleged  that  Jacob  II. 
Clute  claimed  to  be  the  owner  of  the  premises,  and  that  the 
payments  made  to  him  were  as  such  owner ;  and  for  a  fur- 
ther defense  they  alleged  that  more  than  twenty  years  had 
run  after  the  mortgage  became  due,  and  that,  therefore,  the 
action  was  barred  under  the  Statute  of  Limitations. 

Upon  the  trial  the  defendant  George  M.  Chite  was  sworn 
as  a  witness  for  the  plaintiff,  and  testified,  in  substance,  that 
he  went  upon  the  farm  to  live  in  1S75  ;  that  his  grandfather, 
William  Clute,  was  then  alive,  and  that  in  1881  he  entered 
into  an  arrangement  with  his  father  by  which  he  was  to  work 
the  place  on  shares,  and  at  that  time  his  father  was  the  owner 
of  it;  that  his  father  died  in  1882,  while  George  was  still  in 
the  possession  of  the  farm,  and  that  after  that  he  made  a  bar- 
gain with  his  uncle,  Jacob  H.  Clute,  who  was  formerly  the 
county  judge  of  Albany  county,  which  was  the  same  as 
that  made  with  his  father,  in  which  his  uncle  told  him  that 
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he  should  work  it  jnst  as  he  had  and  give  him  half  of  the 
crops  or  half  of  the  money  received  for  the  crops  every  year, 
and  this  he  continued  to  do  until  the  death  of  his  uncle  Jacob, 
which  occurred  in  1903,  he  paying  him  each  j'ear  one-half  of 
the  proceeds  of  the  farm.  He,  however,  testified  that  he  had 
no  knowledge  of  the  existence  of  the  mortgage,  and  that  he 
did  not  make  the  payments  on  account  of  the  principal  or 
interest  on  the  mortgage.  Each  of  the  brothers  and  sister  of 
George  also  testified  that  they  knew  nothing  of  the  mortgage 
and  had  not  paid  or  known  of  any  payments  being  made  as 
interest  upon  it.  There  was  other  evidence  given  by  the 
plaintiff  consisting  largely  of  declarations  and  admissions  by 
George  and  his  co-tenants  in  common  with  reference  to  the 
family  history  and  other  knowledge  of  the  existence  of  the 
mortgage,  most  of  which  was  controverted.  It,  however, 
appears  to  be  conceded  by  the  co-tenants  that  George  occu- 
pied the  premises  during  the  entire  twenty -two  years  succeed- 
ing the  maturity  of  the  mortgage,  with  their  knowledge  and 
acquiescence ;  that  their  mother  and  grandmother  lived  with 
him  for  a  time ;  that  his  sister  Mary  Elizabeth  made  it  her 
home  during  the  summers  when  she  was  not  engaged  in 
teaching  school,  and  that  the  other  brothers  were  there  from 
time  to  time,  so  that  George's  occupancy  of  the  premises  was 
with  their  concurrence  and  was  not  in  hostility  to  them. 

Our  conchisions  are  that  there  was  evidence  which  sustained 
the  findings  of  the  referee,  and  that  the  only  question  remain- 
ing for  our  deterinination  is  as  to  whether  the  payments  of  inter- 
est on  the  mortgage  made  by  George  to  Jacob  11.  Clute,  as 
executor  of  William  Clute,  deceased,  were  effectual  to  pre- 
vent the  running  of  tlie  Statute  of  Limitations  in  favor  of  the 
co-tenants,  William  H.,  Mary  Elizabeth  and  Edwin  Clute. 

Our  attention  has  been  called  to  no  case  in  this  state  which 
expressly  decides  the  question  here  presented.  The  chief 
cases  upon  which  the  appellants  rely  in  this  state  are  those  of 
Murdock  V.  Waterman  (145  N.  Y.  55)  and  Mack  v.  Ander- 
son (165  N.  Y.  529).  In  the  Murdock  case  the  action  was 
brought  for  the  foreclosure  of  a  mortgage,  and  the  defense 
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interposed  was  that  of  the  Statute  of  Limitations.  The  prop- 
erty mortgaged  was  a  lot,  upon  wliich  there  were  two  dwell- 
ing houses  owned  by  the  mortgagors.  Subsequently  one  of 
the  houses  and  the  lot  upon  which  it  stood  was  sold  and  con- 
veyed to  Clarissa  Waterman  without  any  reference  therein  to 
the  mortgage.  Subsequently  the  other  house  and  half  of  the 
lot  descended  to  the  defendants  Harriet  Robinson  and 
Lucinda  Lamb,  who  owned  the  same  as  tenants  in  common. 
In  August,  1885,  one  dollar  was  paid  upon  the  bond  and 
mortgage  by  one  of  tiie  tenants  in  common  in  the  presence 
and  with  the  knowledge  and  approval  of  tlie  other  tenant  in 
common.  It  was  held  that  this  payment  prevented  the  run- 
ning of  the  statute  as  to  the  two  tenants  in  common,  but  that 
it  did  not  prevent  the  running  of  the  statute  against  Clarissa 
Waterman.  It  will  readily  be  seen  that  Clarissa  Waterman, 
having  purchased  and  received  a  conveyance  of  one-half  of 
the  premises  without  any  reservation  witii  reference  to  the 
mortgage,  became  the  owner  thereof  in  fee,  and  in  case  of 
foreclosure  of  the  mortgage  she  had  the  right  in  equity  to 
have  the  remaining  premises  first  sold  and  the  proceeds 
applied  in  payment  of  the  mortgage.  She  was  not,  as  against 
the  owner  of  the  other  lot,  under  any  obligations  to  pay  the 
mortgage  nor  was  she  a  tenant  in  common  with  the  other 
defendants,  nor  bound  by  their  acts,  and  consequently  the 
statute  had  run  so  far  as  she  was  concerned.  Chief  Judge 
Andrews,  in  delivering  the  opinion  of  the  court,  examined 
many  authorities  upon  the  subject  both  in  this  country  and 
in  England,  after  which  he  concluded  with  the  statement :  "  The 
guiding  and  controlling  consideration  is  that  the  payment  must 
be  made  by  a  party  to  the  obligation,  or  by  his  authorized  agent. 
If  payment  by  one  is  relied  upon  to  take  the  contract  out  of  the 
statute  as  to  another,  it  must  be  shown  that  the  party  who  made 
the  payment  was  in  fact  or  in  law  the  agent  of  the  other  in 
respect  to  his  liability.  When  the  person  paying  is  bound, 
those  in  privity  with  him  may  be  bound  also."     (p.  69.) 

In  Mack  v.  Andersati  (supra)  the  case  was  similar  to  that 
of  Murdoch  v.  Waterman.     In    that   case   the   mortgaged 
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premises  had  also  been  divided  and  sold,  and  one  of  the  par- 
chasers  had  assumed  the  debt  It  was  held  that  where  the 
mortgagor  had  made  no  payments  on  the  mortgage  debt  for 
twenty  years,  the  payments  thereon  by  grantees  of  a  portion 
of  the  premises,  who  had  assumed  the  debt,  did  not  arrest  the 
operation  of  the  Statute  of  Limitations  in  favor  of  the  grantees 
of  the  other  parcel,  who  had  not  assumed  the  payment  of 
the  mortgage  debt  and  had  neitlipr  made  nor  authorized  the 
payment  upon  the  mortgage. 

It  will  readily  be  seen  that  die  foregoing  cases  do  not  reach 
the  question  we  have  under  consideration.  In  this  case,  as  we 
have  seen,  George  had  been  left  in  the  sole  occupancy  and  pos- 
session of  these  premises  for  twenty-two  yeai"s  succeeding  the 
maturity  of  the  mortgage,  with  the  knowledge,  acquiescence 
and  concurrence  of  his  brothers  and  sister.  He,  being  in  sole 
possession  and  receiving  all  of  the  profits  derived  froia  the 
farm,  is  deemed  to  have  undertaken  to  discharge  certain 
duties  to  his  co-tenants  which  are  analogous  to  that  which  a 
tenant  for  life  owes  to  his'remainderman  —  that  of  preserving 
the  property  by  making  needful,  ordinary  repairs,  payment 
of  taxes  aiid  other  annually  maturing  liens,. such  as  interest 
upon  a  mortgage.  (Washburn  on  Real  Property,  §  238  ; 
Arthur  V.  Arthur^  76  App.  Div.  330;  McAlear  v.  Delanet/^ 
19  Wkly.  Dig.  252;  Ford  v.  Kiiapp,  102  N.  Y.  135;  Roth' 
well  V.  Dewees,  2  Black  fU.  S.],  613 ;  Peck  v.  Peck,  110  N.  Y. 
64,  73;  Oriffith  v.  liobinsofiy  14  111.  App.  377;  Carter  v. 
Pe?in,  99  111.  390,  395 ;  Fads  v.  lietherford,  114  Ind.  273 ; 
Downer  v.  Smith,  38  Vt.  465 ;  Cooley  on  Tax.  [2d  ed.]  467.) 

In  Washburn  on  Real  Property  (§  882)  it  is  said  with  refer- 
ence to  the  duty  of  one  co-tenant  to  the  others  that  "  their 
possession  being  common,  and  each  having  a  right  to  occupy, 
not  only  will  such  possession,  though  held  by  one  alone,  be 
presumed  not  to  be  adverse  to  his  co-tenant,  but  it  is,  ordina- 
rily, held  to  be  for  the  latter's  benefit,  so  far  as  preserving  his 
title  thereto,  the  possession  of  one  tenant  in  common  being 
deemed  to  be  the  possession  of  all."  Also,  it  has  been  held 
"  to  be  a  fraud  in  one  co-tenant  to  suffer  the  common  property 
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to  be  sold  for  taxes,  and  to  purchase  it  in  liimself ;  and  if  he 
do  so,  the  tax  title  inures  to  the  common  benefit."  Again,  at 
section  894,  lie  says :  "  One  tenant  in  common  cannot  force  his 
co-tenant  to  contribute  to  the  cost  of  improvements ;  but  the 
expenses  which  one  tenant  is  subjected  to  for  the  preservation 
of  the  common  property  will,  in  equity,  be  ratably  apportioned 
among  all  of  the  tenants.  The  expense,  therefore,  of  necessary 
repairs,  as  well  as  the  cost  of  preserving  the  title,  as  by  paying 
off  a  mortgage,  purchasing  an  outstanding  title,  paying  taxes, 
assessments,  and  the  like,  will  be  apportioned  among  the  several 
tenants,  although  it  was  borne  in  the  first  instance  by  one." 

In  Dubois  v.  Cainpau  (24  Mich.  360)  it  was  held  to  be  the 
duty  of  a  tenant  in  common  in  possession  of  the  whole  estate 
"  to  keep  down  the  taxes  on  the  whole  during  his  occupancy." 
Taxes  are  a  lien  and  incumbrance  upon  the  land,  and  if  it  be 
the  duty  of  the  tenant  in  common  to  pay  the  taxes,  it  would 
seem  to  follow  also  that  it  would  become  his  duty  to  pay  the 
interest  maturing  upon  a  mortgage,  which  also  becomes  a  lien 
and  incumbrance  upon  the  land. 

If  George,  by  his  sole  occupancy  and  possession,  reaping 
the  fruits  derived  from  the  premises,  owed  a  duty  to  his 
co-tenants  to  preserve  their  title  thereto,  he,  in  the  discharge 
of  that  duty  for  them,  must  be  deemed  authorized  to  pay  the 
interest  maturing  from  year  to  year  upon  the  mortage,  as  well 
as  tlie  taxes  assessed  thereon.  He  in  effect  became  their 
agent,  authorized  to  do  that  which  was  necessary  to  preserve 
their  estate;  and  while  there  may  not  have  been  any  express 
authorization  by  them  to  make  such  payments,  such  authority 
is  fairly  implied  under  the  circumstances  of  this  case.  Such 
is  the  rule  laid  down  by  Chief  Judge  Andrews  in  the  case  of 
Murdoch  V.    Waterman^  to  which  we  have  already  referred. 

Our  sister  states  are  not  in  entire  harmony  with  reference 
to  payments  which  would  prevent  the  running  of  the  Statute 
of  Limitations.  In  Ilollister  v.  York  (59  Vt.  1)  it  was  held 
that  a  payment  of  the  interest  or  a  part  of  the  principal  of  a 
mortgage  debt  by  one  of  several  parties  who  are  interested  in 
the  equity  of  redemption  and  who  have  had   constructive 
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notice,  repels  tlie  presumption  that  tlie  mortgage  has  been 
paid  and  takes  the  case  out  of  tlie  operation  of  tlie  Statute  of 
Limitations,  not  only  as  to  the  payer,  but  also  as  to  all  of  tlie 
owners  of  the  equity.  In  Jones  on  Mortgages  (at  §  1198)  it 
is  said  that  "  A  payment  of  interest  or  part  of  the  principal 
renews  the  mortgage,  so  that  an  action  may  be  brought  to 
enforce  it  within  twenty  years  or  other  period  of  limitation 
after  such  last  payment.  This  is  a  rule  universally  recognized. 
Where  there  are  several  persons  interested  in  the  equity  of 
redemption,  such  payment  by  one  of  them  keeps  alive  the 
right  of  entry  not  only  against  him,  but  also  against  all  other 
owners  of  the  equity."  {Kendall  v.  Tracy ^  64  Vt.  522 ;  Richr 
mond  v.  AiJcen^  25  Vt.  324;  Pears  v.  Laing^  L.  R.  [12  Eq.] 
41,  51,  54 ;  JRoddam  v.  Morley^  1  DeG.  &  J.  1 ;  Lawton  v. 
AdarnSj  13  Ohio  Cir.  Ct.  233  ;  Freeman  on  Co-tenancy,  §  371.) 

In  the  case  of  ^tna  Z.  Ins.  Co.  v.  McNeely  (166  111.540) 
it  was  held  that  a  payment  by  a  widow  on  a  mortgage  indebt- 
ness  upon  property  in  which  she  had  a  dower  interest  did 
not  operate  to  remove  the  bar  of  the  Statute  of  Limitations 
as  against  the  owners  of  the  fee.  The  case  of  Keese  v.  Dewey 
(111  App.  Div.  16)  is  not  distinguishable  from  the  cases  of 
Murdoch  v.  Waterinan  and  Mack  v.  Anderson^  above  referred 
to.  The  mortgage  covered  three  separate  parcels  of  real 
estate,  one  of  which  was  owned  by  the  defendant  Martin 
Dewey.  It  was  held  that  payments  made  upon  the  mortgage 
by  the  owners  of  the  other  parcels,  without  his  knowledge  or 
consent,  did  not  prevent  the  running  of  the  statute  as  to  him. 

We  do  not,  at  this  tifiie,  propose  to  enter  upon  any  analysis 
of  the  foregoing  cases  or  to  approve  or  disapprove  of  the  con- 
clusions reached  therein ;  for,  in  disposing  of  this  case,  we 
prefer  to  adhere  to  the  rule  suggested  by  Chief  Judge 
Andrews  in  the  Murdoch  case  and  hold  that  since  George, 
one  of  the  co-tenants,  had  occupied  the  premises  for  twenty- 
two  years  succeeding  the  maturity  of  the  mortgage,  reaping 
the  fruits  therefrom  with  the  knowledge,  acquiescence  and  con- 
currence of  his  brothers  and  sister,  his  co-tenants,  it  became  his 
duty  to  preserve  their  interests  in  the  property  by  making  need- 
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ful  ordinary  rcpaii*8,  the  payment  of  taxes  and  the  other  annually 
maturing  liens,  includiug  the  interest  upon  the  mortgage,  and 
that  the  payments  so  made  are  fairly  deemed  to  have  been 
made  with  the  implied  authority  and  consent  of  liis  co-tenants, 
thus  preventing  the  running  of  the  Statute  of  Limitations. 

Upon  the  trial  a  number  of  exceptions  was  taken  to  the 
admission  and  rejection  of  evidence.  The  testimony  taken 
ranged  over  a  wide  field,  quite  remote  from  the  issues  involved 
in  this  case,  and  doubtless  some  of  the  rulings  were  erroneous, 
but  we  are  unable  to  see  how  such  rulings  affected  the  result. 
Under  the  conceded  facts  the  inquiry  was  virtually  narrowed 
to  the  question  as  to  whether  the  payments  which  George 
concededly  made  to  his  uncle  Jacob  were  made  to  be  applied 
upon  the  interest  maturing  ifi3on  the  moi*tgage,  and  this 
depended  upon  the  question  as  to  whether  the  tenants  in  com- 
mon knew  of  the  existence  of  the  mortgage.  If  they  did 
.  then  the  payments  would  be  presumed  to  have  been  made  to 
apply  thereon.  It  is  true  that  the  answer  alleges  that  Jacob 
Clute  claimed  to  be  the  owner  of  the  premises,  and  conse- 
quently it  is  claimed  that  the  payments  were  made  to  him  as 
such  owner.  He,  in  fact,  was  the  executor  of  his  father's 
estate  and  as  such  held  the  mortgage  in  question,  and  if  on 
the  death  of  the  father  of  the  tenants  in  common  they  sur- 
rendered possession  to  him  by  George's  entering  into  a  lease 
with  him  to  work  upon  shares,  thus  constituting  Jacob  a 
mortgagee  in  possession,  and  he  was  thus  treated  for  upwards 
of  twenty  years,  George  leasing  tlie  premises  from  year  to 
year,  working  them  upon  shares  and  paying  to  him  one-half 
of  the  proceeds,  it  is  difficult  to  see  how  the  situation  of  the 
tenants  in  common  would  be  better  than  it  now  is ;  for,  after 
the  expiration  of  twenty  years  the  Statute  of  Limitations 
would  have  run  with  reference  to  themf-preventing  their  right 
to  redeem.     (Jones  on  Mortgages,  §  1144.) 

The  judgment  should  be  affirmed,  with  costs. 

CuLLBN,  Ch.  J.,  Werner,  Hisoook  and  Chase,  JJ.,  concur ; 
Gray  and  Willard  Bartlett,  J  J.,  dissent. 

Judgment  affirmed.     • 
29 
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Maoqib  Hallook,  as  Administratrix  of  the  Estate  of  Gurnet 
E.  UallooKi  Deceased,  Bespondent,  v.  New  York,  Ontario 
AND  Western  Railway  Company,  Appellant. 

Negligence  —  action  for  death  of  employee  killed  by  railroad  car — 
contributory  negligence  by  deceased  —  when  brakeman,  even 
if  negligent,  not  vice-principal  of  railroad  company  within 
meaning  of  chapter  667,  Laws  of  1906. 

Plaintiff's  intestate,  who  was  defendant's  station  agent,  in  the  performance 
of  his  duty,  directed  a  car  from  a  freight  train  to  be  switched  upon  a 
siding.  While  standing  on  or  close  to  that  track  a  few  minutes  after, 
the  train,  which  was  bucking  down  for  that  purpose,  struck  him  and  he 
received  Injuries  whicli,  it  is  claimed,  occasioned  his  death.  JIdd, 
upon  examination  of  the  evidence,  that  he  was  guilty  of  contributory 
negligence. 

The  rear  brakeman  saw  deceased  on  the  track  under  such  circumstances 
that,  it  is  contended,  he  should  have  signaled  the  engineer  to  stop  the 
train.  Held,  that  if  it  be  assume:!  that  the  brakeman  was  negligent,  he 
was  not  a  vice-principal  of  the  defendant  within  the  provisions  of  sec- 
tion 42a  of  chapter  657  of  the  Laws  of  1906,  and  defendant  was  not 
liable  for  his  negligence. 

Hallock  V.  if.  r.,  0.  cfc  W.  Ry,  Co.,  132  App.  Div.  943,  reversed. 

(Argued  January  13,  1910;  decided  February  8,  1910.) 

Appeal  frotii  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  14,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jotliam  P.  Allihy  Howard  D.  N^eiotoii  and  Joseph  M. 
Forsyth  for  appellant.  Hallock  was  not  free  from  contribit 
tory  negligence.  {McHugh  v.  M.  li.  Co.j  88  App.  Div.  554 ; 
Murphy  V.  Deans^  101  Mass.  455 ;  T.  //.,  etCj  li.  Co,  v. 
Graham,  95  Ind.  291;  Lndd  v.  WilJcina,  118  Ga,  525; 
Marhle  v.  Ross,  124  Mass.  44 ;  Forks  v.  King,  84  Penn.  St 
230 ;  7  Am.  &  Eng.  Eney.  of  Law  f2d  ed.],  371 ;  Orippen  v. 
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N.  Y.  a  Ji.  li.  Co.,  40  N.  Y.  44 ;  Shaw  v.  Jewett,  86  N.  Y. 
616;  Calligan  v.  N.  Y.  C.  cfe  //.  li,  E.  li.  Co,,  59  N.  Y. 
651;  Aerkfetz  v.  Humphreys,  145  U.  S.  418.)  No  negli- 
gence on  tiie  part  of  the  defendant  was  shown.  {Chrystal  v. 
T,  tfe  B.  li.  Ji.  Co.,  124  N.  Y.  519 ;  Iloadley  v.  N',,etc.,  Co., 
115  Mass.  304;  Jle^try  v.  S.,  etc.,  li.  Co.,  50  Cal.  176 ;  Pejin- 
aylvania  Co.  v.  Ilorton,  132  Ind.  189 ;  Iloag  v.  L.  S,,  etc., 
li.  Co.,  85  Penn.  St.  293 ;  Sutton  v.  Toion  of  Wauwatoaa,  29 
Wis.  21 ;  Schmidt  v.  S.,  etc.,  li.  Co.,  132  N.  Y.  506;  21  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  511;  Penn.  Co.  v.  JIe?i8it,70 
Ind.  569 ;  JUre  v.  K  L.  R.  Co.^  42  La.  Ann.  385 ;  C,  etc., 
Ji.  Co.  V.  Dunn,  23  111.  App.  74S ;  G.,  etc.,  Ji.  Co.  v.  J^ttis, 
69  Tex.  689.)  If  the  accident  was  due  to  the  negligence  of 
any  one  else  than  the  decedent,  it  was  due  to  that  of  a  fellow- 
servant.    {Cox  V.  J),  cfe  //.  Co.,  128  App.  Div.  363.) 

Frank  C.  Sargent  for  respondent.  The  evidence  shows 
that  plaintifTs  intestate  was  free  from  contributory  negligence. 
{Jetter  v.  X.  Y.  C.  ib  JI.  R.  Ji.  Ji.  Co.,  2  Abb.  Ct.  App. 
Dec.  258  ;  Feeney  v.  Z.  /.  Ji.  R.  «?.,  116  N.  Y.  379  ;  Loomis 
V.  L.  S.  db  M.  S.  Ji.  R.  Co.,  182  N.  Y.  380;  BarUey  v. 
N.  Y.  C.  i&  JJ.  Ji.  R.  R.  Co..  35  App.  Div.  235.)  The  neg- 
ligence  of  the  defendant  was  clearly  established.  (Schradiri  v. 
JV.  Y.  C  cfc  //.  R.  Ji.  R.  Co.,  124  App.  Div.  705  ;  194 N.  Y. 
534 ;  Brown  v.  X.  Y.  C.  cfe  //.  R.  R.  Ji.  Co.,  126  App.  Div. 
240 ;  jMplaca  v.  L.  S.  db  M.  S.  R.  R.  Co.,  127  App.  Div.  843  ; 
194  X.  Y.  562.)  The  plaintifTs  intestate  received  his  injuries 
through  the  negligence  of  the  servants  of  the  defendant,  who 
were  vice-principals  under  the  statute  and  not  fellow-servants. 
(L.  1906,  ch.  657;  Schradin  v.  N.  Y.  C.  AJJ.  R.  R.  R.  Co.^ 
124  A]>p.  Div.  705  ;  Brmcn  v.  .Y.  Y.  C.  c6  //.  R.  R.  R.  Co\ 

126  App.  Div.  240;  Laplaca  v.  L.  S.  cfe  M.  S.  Ji.  Ji.  Co., 

127  App.  Div.  843;  Cox  v.  J).  ibJJ.  Co.,  128  App.  Diy.363.) 

CuLLEN,  Ch.  J.  The  action  is  brought,  servant  against 
master,  to  recover  damages  for  the  death  of  the  plain tiflfe 
intestate.     The  deceased  was  the  station  agent  of  the  defend- 
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ant  at  a  small  station  called  Fish  Creek.  In  front  of  the  sta- 
tion were  three  tracks,  the  nearest  one  a  siding  or  switch 
track,  the  second  the  main  track,  and  the  third  a  teinporarj 
track  rendered  necessary  for  reasons  uimecessary  to  relate. 
On  the  afternoon  of  Angust  27th,  1900,  a  freight  train  arrived 
at  the  station.  In  it  was  a  car  to  I>e  left  at  the  station.  On 
the  siding  were  standing  some  other  freight  cars.  The  con- 
dnctor  reported  to  the  station  agent,  and  was  directed  by  liim 
to  place  the  newlj-arrived  car  behind  two  of  the  cars  standing 
on  the  siding.  This  necessitated  several  movements  of  the 
train :  FirHy  to  cut  off  the  car  that  was  to  be  left  at  the  sta- 
tion ;  then  to  remove  the  two  cars  behind  which  the  train  car 
was  to  be  placed ;  then  to  return  them  to  the  siding.  This 
work  consumed  some  time.  Fifteen  or  twenty  minutes  after 
the  arrival  of  the  freight  train  a  paasenger  train  stopped  at 
the  station.  During  this  |>eriod  parts  of  the  freight  train  had 
been  moved  in  front  of  the  station  at  least  three  times.  The 
evidence  tends  to  show  that  the  deceased  left  the  station  to 
go  to  that  train.  On  his  way  he  met  a  third  person  and 
entered  into  conversation  with  him  for  two  or  three  minutes, 
either  on  or  so  close  to  the  switch  track  that  the  cara,  which 
were  being  backed  down  that  track,  struck  him  in  the  back, 
throwing  him  to  the  side  of  the  track.  The  injury  was  not 
regarded  as  severe  at  the  time,  the  deceased  continuing  to  dis- 
charge the  duties  of  his  position  till  the  February  following, 
when,  after  attending  a  horse  race  and  a  dance,  he  was  taken 
ill  and  died  three  days  later.  It  was  claimed  by  the  respond* 
ent  that  at  the  time  the  deceased  was  hurt  he  received  an 
injury  to  the  kidneys,  which  occasioned  his  death. 

While  the  evidence  on  the  subject  is  not  very  satisfactory, 
we  cannot  say  that  the  record  is  devoid  of  evidence  sufficient 
to  support  the  verdict  of  the  jury  that  the  injury  was  the 
cause  of  death.  Though  that  question  is  thus  eliminated,  the 
defendant  contends  that  the  record  presents  no  evidence  snffi* 
cient  to  justify  a  finding  either  that  the  plaintiff  was  free  from 
contributory  negligence,  or  that  the  accident  was  caused  by 
negligence  for  which  the  defejidant  is  responsible.    We  think 


1910.]       IIallock  V,  New  York,  O.  &  W.  R  Co.  453 


N.  Y.  Rep.]       Opinion  of  the  Court,  per  Cullen,  Cb.  J. 

the  defendant  is  right  in  eacli  of  these  contentions.  The 
plaintiff  relies  on  the  following  rule  of  the  defendant  com- 
pany :  "  No.  2  A.  Great  care  must  be  used  by  engineinen 
and  trainmen  on  trains  approaching  a  station  where  a  tniin 
is  due  to  stop,  or  is  receiving  and  discharging  passengei's, 
to  in  ^o  case  pass  the  train  on  either  side  until  such 
train  has  proceeded  at  le&t  a  train  length  beyond  the  sta- 
tion. Whenever  regular  passenger  or  other  trains  make 
extra  stops  to  receive  or  discharge  passengers,  conductors  and 
trainmen  will  exercise  great  care  to  avoid  injury  to  pas- 
sengers by  trains  moving  on  the  opposite  track."  It  is  con- 
tended that  the  deceased  had  the  right  to  rely  on  this  rule 
and  to  assume  that  the  movement  of  the  cars  of  the  freight 
train  past  the  station  would  cease  on  the  arrival  of  the  passen- 
ger train.  But  with  this  rule  there  must  be  considered  the 
further  rule  of  the  company,  rule  No.  192,  by  which  the  con- 
ductors of  freight  trains  are  required  to  report  to  and  receive 
instructions  from  the  station  agents  and  carry  out  their  wishes 
as  to  the  placing  and  moving  of  cars  at  the  station,  and  the 
station  agents  are  given  *'  charge  of  the  yards  where  trains 
are  made  up,  the  movement  of  trains  therein  and  the  force 
employed."  The  deceased  was  aware  that  in  compliance  with 
Iiis  directions  the  switching  or  cutting  out  of  the  freight  cars 
was  being  carried  on  ;  that  the  work  necessarily  involved  the 
movement  of  cars  over  the  sidetrack  on  which  already  some 
part  of  the  freight  train  had  three  times  passed.  The  track 
was  straight  for  a  long  distance  and  the  view  thereover 
entirely  unobstructed.  With  his  knowledge  of  this  situation 
he  loitered  for  at  least  two  or  three  minutes  on  this  track 
without  looking  to  see  if  the  movement  of  the  trains  thereon 
had  ceased.  The  man  with  whom  he  was  conversing  observed 
the  approach  of  the  cars  and  escaped.  The  situation  of  the 
deceased  M'as  very  different  from  that  of  a  passenger,  \^ho 
would  have  the  right  to  rely  on  the  presumption  that  his 
path  from  the  tmin  to  the  station  would  be  safe  and  unob- 
structed. Indeed,  it  seemed  to  be  part  of  the  duty  of  the 
deceased  to  see  that  the  rule  of  the  company,  made  for  the 
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safety  and  security  of  the  passengers,  was  observed,  instead 
of  which  he  took  no  lieed  of  their  safety  or  of  his  own.  In 
this  respect  we  think  he  was  guilty  of  negligence. 

Though  it  M*as  through  his  own  negligence  that  the  deceased 
was  in  a  place  of  danger,  this  would  not  excuse  the  negligence 
of  the  train  crew  in  running  him  down  after  his  dangerous 
position  was  apparent.  {MoKeon  v.  Steinway  Ry,  Co.j  20 
App.  Div.  601 ;  Ax^tin  v.  New  Jersey  Steamboat  Co.j  43 
N.  Y.  75;  Silliman  v.  Lewis,  49  id.  379.)  When  the 
deceased  was  struck  the  cars  were  being  backed  on  the  siding, 
the  cars  in  advance  and  the  engine  in  the  rear.  The  evi- 
dence showed  that  the  rear  brakeinan  saw  the  deceased  on  the 
side  track  at  some  distance  from  the  point  at  which  the  acci- 
dent occurred,  as  he  says,  either  a  car's  length  or  two  distant 
The  brakeman  testified  that  he  called  out  to  the  deceased 
and  the  man  who  was  with  him  and  expected  that  they 
would  move  away.  It  is  contended  for  the  plaintiff  that 
the  warning  given  was  insufficient,  and  the  bi*akenian  should 
have  signaled  the  engineer  to  stop  the  train.  If  it  be 
assumed  that  the  evidence  was  sufficient  to  justify  a  finding 
of  negligence  on  the  brakemaii's  part,  the  question  remains 
whether  the  defendant  was  responsible  to  this  plaintiff  for 
that  negligence.  The  deceased  and  the  brakeman  were  fellow- 
servants  and  before  the  enactment  of  chapter  (357  of  the  Laws 
of  1906  (sometimes  called  the  Barnes  Act),  conceded ly  the 
defendant  would  not  have  been  liable  for  injury  to  one  serv- 
ant by  the  negligence  of  a  co-servant.  That  statute,  however, 
changed  the  rule  as  to  liability  for  the  misconduct  of  certain 
railroad  employees.  The  relevant  parts  are  the  following: 
"  §  42-a.  In  all  actions  against  a  railroad  corporation,  foreign 
or  domestic,  doing  business  in  this  state,  or  against  a  receiver 
thereof,  for  personal  injury  to,  or  death  resulting  from  per- 
sonal injury  of  any  person,  while  in  the  employment  of  such 
corporation,  or  receiver,  arising  from  the  negligence  of  such 
corporation  or  receiver  or  of  any  of  its  or  his  officers  or  employ- 
ees, every  employee,  or  his  legal  representatives,  shall  have  the 
same  rights  and  remedies  for  an  injury,  or  for  death,  suffered 
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by  him,  from  the  act  or  omission  of  such  corporation  or 
receiver  or  of  its  or  his  officers  or  employees,  as  are  now 
allowed  by  law,  and,  in  addition  to  the  liability  now  existing 
by  law,  it  shall  be  held  in  such  actions  that  persons  engaged 
in  the  service  of  any  railroad  corporatiouj  foreign  or  domestic, 
doing  business  in  this  state,  or  in  the  service  of  a  receiver 
thereof,  who  are  entrusted  by  such  corporation  or  receiver, 
with  the  authority  of  superintendence,  control  or  command 
of  other  persons  in  the  employment  of  such  corporation  or 
receiver,  or  with  the  authority  to  direct  or  control  any  other 
employee  in  the  performance  of  the  duty  of  such  employee, 
or  who  have,  as  a  part  of  their  duty,  for  the  time  being,  phy< 
sical  control  or  direction  of  the  movement  of  a  signal,  switch, 
locomotive  engine,  car,  train  or  telegraph  office,  are  vice  prin- 
pals  of  such  corporation  or  receiver,  and  are  not  fellow-servants 
of  such  injured  or  deceased  employee."  The  rear  brakeman 
was  not  a  vice-principal  within  the  provisions  of  this  statute. 
His  duty  to  signal  or  convey  information  to  the  engineer  of 
when  the  train  had  approached  the  point  at  which  it  should 
be  stopi>ed,  a  thing  which  the  engnieer  himself  could  not 
observe  because  of  the  position  of  the  engine  at  the  rear  of 
the  train,  did  not,  in  any  proper  sense  of  the  term,  give  him 
authority  to  control  or  direct  the  engineer  in  the  movement 
of  the  train.  The  direction  and  control  referred  to  in  the 
statute  means  that  which  is  conferred  by  or  proceeds  from 
superior  authority,  not  from  the  mere  fact  that  the  engineer 
had  to  rely  on  an  inferior  employee  to  discern  something 
which  he  could  not  see  for  himself.  This  is  the  necessary 
effect  of  our  decision  in  Brown  v.  iV.  Y,  C,  <j6  //.  li,  R,  R. 
Co.  (126  App.  Div.  240 ;  affd.,  196  N.  Y.  542).  In  that  case 
the  deceased,  a  brakeman,  was  engaged  in  coupling  cars.  The 
rule  was  that  when  any  one  was  engaged  in  that  work,  signal 
or  word  directing  the  movement  of  the  cars  was  to  be  given  only 
by  him.  The  deceased  was  killed  by  a  car  being  moved  while 
he  was  thus  engaged,  through  a  mistake  in  the  direction  given 
by  a  conductor  who  was  standing  alongside  of  the  train.  It  was 
urged  for  the  appellant  that  under  the  rule  it  was  the  deceased 
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himself,  not  the  conductor,  who  was  the  person  having  control 
and  direction  of  the  train  and  that,  therefore,  the  defend- 
ant was  not  liable.  We  held  to  the  contrary  and  that  the  fact 
that  tlie  conductor  received  notice  or  warning  from  the 
deceased  did  not  deprive  him  of  his  authority  and  control 
over  tlie  movements  of  the  train.  Nor  can  it  be  held  that 
the  brakeman  was  in  the  ^*  physical  control  or  direction  of  the 
movement  of  a  signal."  The  association  in  the  statute  of  the 
word  "signal"  with  the  terms  "switch,"  "locomotive  engine," 
"  car,"  "  train,"  seems  primarily  directed  to  the  operation  of 
mechanical  devices  or  machinery.  In  tlie  case  of  Schradin 
V.  N.  Y.  C.  <&  IL  R.  li.  JR.  Co.  (124  App.  Div.  705 ;  affd. 
without  opinion,  194  N.  Y.  534)  the  negligence  charged  was  that 
of  the  engineer  running  the  train  with  whicli  the  deceased 
was  killed  and  also  that  of  a  watchman  specially  detailed  to 
warn,  by  a  megaphone,  the  deceased  and  his  fellow-workmen, 
who  were  employed  in  erecting  electric  appliances  along  the 
track,  of  danger  from  approaching  trains.  No  point  was 
raised  by  the  defendant  that  the  watchman  was  not  in  charge 
of  a  signal.  It  may  very  well  be,  however,  that  had  it  been 
raised,  it  would  have  been  overruled,  and  we  would  have  held 
an  employee  whose  special  or  sole  function  it  was  to  give 
warning  and  notice  to  persons  working,  was  in  charge  of  a 
signal  within  the  spirit  of  the  statute,  even  though  a  mechan- 
ical device  was  not  used.  But  the  statute  cannot  be 
extended  so  as  to  include  cases  where  the  notice  or  informa- 
tion or  warning  conveyed  by  an  employee  to  another  employee 
is  a  mere  incident  of  the  employee's  duty.  In  the  movement 
of  the  cars  in  the  making  up  of  trains  and  the  distribution  of 
cars  when  the  train  has  arrived  at  its  destination,  numberless 
notices,  warnings  or  signals,  if  they  are  to  be  called  such, 
must  be  given  by  one  trainman  to  the  others  and  often  finally 
to  the  conductor.  Errors  or  negligence  in  these  resi:)ects, 
unfortunately,  are  most  common  causes  of  injuries  to  employees 
in  the  movement  of  railroads.  If  the  legislature  had  intended 
to  make  a  railroad  company  liable  in  all  such  cases  for  injuries 
to  its  employees  occasioned  by  the  negligence  of  co-employees, 
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the  intent  would  have  been  very  readily  expressed  by  simple 
and  clear  language,  while  the  present  statnte  seems,  on  the 
contrary,  to  plainly  confine  liability  for  snch  injuries  solely  to 
negligence  on  the  part  of  certain  specified  employees.  Wo 
are  of  opinion,  therefore,  that  the  defendant  was  not  liable 
for  the  negligence  of  the  rear  brakeman,  if  such  negligence 
there  was. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

Gray,  Edwakd  T.  Bartlett,  Haight,  Vann,  Werner  and 
HiscocK,  J  J.,  concur. 

Judgment  reversed,  etc. 


Alfred  E.  Smith,  Appellant,  v,  Benjamin  E.  Smythe,  as 
Street  Commissioner  of  the  Village  of  Bronxville, 
Bespondent. 

Streets  and  highways  —  mere  travel  by  the  public  upon  a  road, 
without  action  by  the  authorities  in  repairing  or  maintaining  it, 
does  not  constitute  an  acceptance  of  a  dedication  of  such  road  — ^ 
unconstitutionality  of  statute  (L.  1907,  ch.  98)  authorizing 
application  of  village  funds  for  care  of  roads  not  dedicated  to 
village. 

There  is  a  clear  distiactfon  between  what  may  be  termed  "  public 
interests  "  in  ihe  broadest  sense  of  that  term  and  the  corporate  interest 
of  a  municipality,  and  it  is  a  corporate  or  governmental  purpose  alone, 
not  merely  a  proprietary  one,  which  is  a  city  or  village  purpose  within 
the  meaning  of  the  Constitution. 

A  dedication  must  be  accepted  by  the  public  authorities  or  by  user  to 
create  a  highway  and  vest  in  the  public  a  right  of  passage  thereon,  and 
mere  travel  by  the  public  upon  a  road,  without  action  by  the  public 
autliorities  in  repairing  or  maintaining  it,  is  insufficient  for  that 
purpose: 

Section  170,  added  to  the  General  Village  Law  by  chapter  93,  Laws  of 
1907,  authorize<l  the  application  of  village  funds  for  the  care  and  main- 
tenance of  streets  which  the  board  of  trustees  '*  ii  unable  to  accept  by 
dedication  *  *  *  without  the  same  being  dedicated."  From  this  it  is 
clear  that  the  statute  intended  to  confer,  not  the  power  to  accept  the  dttli- 
cation  thitherto  inhibited,  but  to  authorize  the  expenditure  of  the  villuge 
moneys  upon  streets  which  were  not  to  l)eromc»  public  highways,  but 
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to  remain  private  property,  and  its  effect  is  to  transfer  a  burden,  which 
rested  on  the  corporation  or  individuals,  to  a  village  and  to  authorize 
an  expenditure  of  village  money  to  discharge  the  same.  This  is  a  gift 
of  village  money  in  aid  of  private  purposes,  and  violates  section  10  of 
article  8  of  the  State  Constitution. 

The  second  and  third  questions  certified,  relating,  respectively,  to  the 
violation  of  section  18  of  article  3  of  the  Constitution  by  the  provisions 
in  question  and  to  the  exercise  of  discretion  by  the  courts  below,  are 
not  answered. 

Smith  V.  Smythe,  132  App.  Div.  71,  reversed. 

(4rgued  January  5,  1910;  decided  February  8,  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  second  judicial  depart- 
ment, entered  May  18,  1909,  which  reversed  an  order  of 
Special  Term  granting  a  motion  for  an  injunction  pendente 
lite. 

The  following  questions  were  certified :  "  First.  Should 
the  defendant  be  restrained  from  caring  for  the  streets  in 
Lawrence  Park  because  in  so  doing  lie  violates  section  10  of 
article  VIII  of  the  Constitution  of  the  State  of  New  York. 
•  ^^  Second.  Does  chapter  93  of  the  Laws  of  1907  violate 
section  18  of  article  III  of  the  Constitution  of  the  State  of 
New  York  because  it  contains  provisions  which  in  number 
and  character  restrict  its  operation  and  localize  it  ? 

"  Third.  Are  the  questions  raised  by  the  plaintiff  of  suf- 
ficient importance  to  require  the  court  to  restrain  the  defend- 
ant until  the  constitutional  and  other  questions  can  be  deter- 
mined after  a  trial  of  the  issues  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  E.  Smithy  appellant,  in  person.  It  having  l)een 
shown,  and  it  appearing  in  the  act  itself,  that  these  so-called 
streets  are  private,  to  expend  public  tiino  or  money  upon 
them  is  to  give  the  money  or  property  of  the  village  to  the 
individuals  or  corporation  owning  the  streets  and  adjacent 
property,  and  violates  section  10  of  article  VIII  of  the 
Constitution  of  the  State.  {Ste?nmJer  v.  Mayor^  etc.^  179 
N.    Y.   485 ;  Bush  v.   Board  of  Supervisors^   159  N.  Y. 
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212;  People  ex  rel.  Waddy  v.  Partridge,  172  N.  Y.  305; 
Matter  of  Green,  166  N.  Y.  485 ;  Matter  of  Chapman  v. 
City,  168  N.  Y.  80 ;  Matter  of  Strauss,  44  A  pp.  Div.  425 ; 
Matter  of  Jensen,  44  App.  Div.  509 ;  Matter  of  Chapiaan, 
57  App.  Div.  583 ;  Rockerfeller  v.  Taylor,  60  App.  Div.  176, 
183;  ^Ye^s1ner  v.  Til.  of  Donghis,  64  N.  V.  91 ;  Fox  v.  M, 
ik  //.  li,  IL  Society,  165  X.  Y.  517 ;  flatter  of  Mahon  v. 
£d.  of  Education,  171  X.  Y.  263.) 

William  Lloyd  KitcJiel  for  respondent.  Section  170  of  the 
Village  Law  is  not  in  conflict  with  section  10  of  article  YIII 
of  the  Constitution,  for  the  indebtedness  incurred  in  maintain- 
ing tlie  streets  is  for  a  village  purpose.  {Holder  v.  City  of 
Yonkers,  39  App.  Div.  1 ;  Weis7ner  v.  Vil,  of  Douglaa,  64 
N.  Y.  91 ;  Matter  of  Mayor ^  etc,  90  N.  Y.  569  ;  Parsons  v. 
Yan  Wyck,  56  App.  Div.  329 ;  S.  P,  Assn.  v.  Mayor,  etc., 
152  N.  Y.  257 ;  Matter  of  Burns,  155  X.  Y.  23 ;  PeopU  ex 
rel.  Murphy  v.  Kelly,  76  N.  Y.  475  ;  Ward  v.  Davis,  3 
Sandf.  502.)  Under  the  General  Village  Law  the  village  trus- 
tees have  the  power  to  care  for  all  streets  which  the  public 
have  the  right  to  use,  and  the  public  have  the  right  to  use  the 
streets  in  question.  (L.  1897,  ch.  414,  §§  83,  140, 141 ;  Cook 
V.  Harris,  61  N.  Y.  448 ;  Matter  of  Hunter,  163  N.  Y.  542 ; 
Gerard  on  Titles,  749 ;  People  v.  Underhill,  144  N.  Y.  316 ; 
Zard  V.  Atkins,  138  N.  Y.  184 ;  Palmer  v.  K  7?.  G,  Co., 
115  App.  Div.  677;  2  Dillon  on  Mun.  Corp.  §  642  ;  Witte  v. 
Ki^erner,  123  App.  Div.  824 ;  McManus  v.  Butler,  51  Barb. 
436;  Holdane  v.  Trustees,  et<\,  21  N.  Y.  474;  People  v. 
Loehfelm,  102  N.  Y.  1 ;  City  of  Cohoes  v.  D.  dk  H.  C  Co., 
134  K  Y.  397.) 

CcLLEN,  Ch.  J.  .The  action  is  a  taxpayer's  suit  brought  to 
restrain  the  street  commissioner  of  the  village  of  Bronxville 
from  expending  any  of  the  moneys  of  the  village  upon  cer- 
tain streets  (so  called),  located  in  a  part  of  the  village  known 
as  Ijawrence  park.  The  park,  consisting  of  a  tract  of  about 
110  acres  of  land,  was  laid  out  by  its  owner,  a  corporation, 
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in  streets  with  building  lots  or  villa  plots  fronting  thereon. 
Many  of  these  lots  had  been  sold,  and  there  are  some  85 
houses  within  the  confines  of  the  park.  The  streets  of  the 
park  are  but  fourteen  feet  in  width.  The  deeds  from  the 
owner  of  tlie  park  to  its  grantees  contain  this  provision: 
"  But  the  fee  simple  in  any  street  or  avenue  as  hereby  con- 
veyed shall  be  perpetually  subject  to  the  unrestricted  rights 
of  the  public  as  a  highway." 

By  chapter  93  of  the  Laws  of  1907,  an  additional  sec- 
tion was  added  to  the  General  Village  Law,  reading  as  fol- 
lows: "Whenever  prior  to  the  incorporation  of  any  village 
now  or  hereafter  iiicorporated,  any  portion  of  the  territory 
subsequently  included  within  the  limits  of  such  village  has 
been  subdivided  on  a  map  or  plan  thereof  into  building  lots 
and  designated  as  a  park  or  by  any  other  name,  such  por- 
tion of  said  territory  being  hereinafter  designated  as  a  ^sub- 
division,' and  in  such  subdivision  streets  or  roads  are  laid  out 
not  less  than  fourteen  feet  in  width,  which  the  board  of  trus- 
tees of  said  village  is  unable  to  accept  by  dedication  because 
such  streets  are  too  narrow,  or  for  any  other  reason,  or  where 
in  any  such  case  said  board  of  trustees  is  willing  to  light  and 
care  for  such  streets  and  roads  without  the  same  being  dedi- 
cated, and  more  than  fifty  dwelling  houses  shall  have  been 
constructed  in  said  subdivision,  the  board  of  trustees  of  said 
village  may  provide  for  the  lighting  and  care  of  such  streets 
and  roads,  or  any  part  thereof,  in  like  manner  as  the  other 
streets  and  roads  of  said  village,  provided  that  the  amount 
expended  annually  for  such  purposes  shall  not  exceed  one- 
fourth  of  one  per  centum  of  the  assessed  value  of  the  real 
property  in  said  subdivi8ion."  (§  170.)  Acting  under  the 
authority  of  this  statute  the  trustees  of  the  village  resolved 
that  the  village  should  provide  for  the» lighting  and  care  of 
certain  streets  laid  out  in  said  park.  The  plaintiff  t;laims  that 
the  statute  is  unconstitutional  and  void  and  so  the  Special 
Term  held.  The  order  of  the  Special  Term  was  reversed  in 
the  Appellate  Division  by  a  divided  court,  which  has  permit- 
ted an  appeal  to  this  court  and  certified  three  questions,  the 
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first  two  of  which  practically  present  the  question  of  the  con- 
stitutionality of  the  statute,  while  the  third  is :  ^'  Are  the 
questions  raised  by  the  plaintiff  of  sufficient  importance  to 
require  the  court  to  restrain  the  defendant  until  the  constitu- 
tional and  other  questions  can  be  determined  after  a  trial  of 
the  issues } " 

The  deeds  from  the  park  association  clearly  dedicated  the 
streets  in  the  park  to  public  use  as  highways,  but  the  difficulty 
is  that  by  section  144  of  the  Village  Law  it  is  expressly 
provided  that  ^Mio  street  less  than  two  rods  in  width  shall 
be  accepted  by  dedication,"  and  a  similar  provision  is  found 
in  the  General  Highway  I^w,  section  80.  Therefore,  the 
village  was  unable  to  accept  the  dedication  of  the  streets 
in  the  park,  they  being  only  14  feet  in  width.  It  is  con- 
tended, however,  by  the  learned  counsel  for  the  respondent 
that  though  the  village  was  forbidden  to  accept  the  dedication, 
the  deeds  operated  to  grant  to  the  public  a  right  or  easement 
of  passage,  and  that  hence  their  care  and  maintenance  could 
properly  be  considered  as  a  public  burden.  I  can  find  no 
authority  for  this  doctrine.  It  is  the  settled  law  of  this  state 
that  a  dedication  must  be  accepted  by  the  public  authorities 
or  by  user  to  create  a  highway  and  vest  in  the  public  a  right 
of  passage  thereon.  In  the  case  before  us  there  was  not  and 
could  not  be  any  formal  acceptance.  Therefore,  we  are 
remitted  to  the  inquiry  whether  there  has  been  such  a  user  as 
is  sufficient  or  effectual  for  the  purpose.  That  the  public 
have  been  permitted  to  travel  over  the  park  streets  for  a  few 
years  is  un(]uestioned  ;  but  that  alone  is  not  such  a  user  as  is 
requisite  to  constitute  a  highway.  Mere  travel  by  the  public 
upon  the  roads,  without  action  by  the  public  authorities  in 
re]>airing  or  maintaining  them,  is  insufficient.  {Matter  of 
Bridge  Across  Shdicaiigunh  Kill^  100  N.  Y.  642 ;  Speir  v. 
Town  of  New  Utrecht,  121  N.  Y.  420;  People  \.  UnderUU, 
144  N.  Y.  316  ;  Palmer  v.  Palmer,  150  id.  139.)  In  People 
V.  Underhill  (supra),  which  was  a  case  of  dedication,  it  was  held 
that  the  mere  fact "  that  a  portion  of  the  public  had  traveled  over 
the  road  for  twenty  years  would  not  make  it  a  highway ;  that 
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tlie  user  must  be  like  that  of  highways  in  general,  and  the  road 
must  not  only  be  traveled  upon,  but  it  must  be  kept  in  repair, 
taken  in  charge  and  adopted  by  the  public  authorities." 
(p.  324.)  Moreover,  the  express  provisions  of  the  Village  and 
Highway  Laws  hitherto  cited  evince  a  plain  legislative  deter- 
mination that  there  should  be  no  highways  less  than  two  rods, 
or  thirty-three  feet,  wide.  It  may  be  that  even  though  the 
public  have  not  accepted  the  dedication,  the  owner  of  the  land 
could  not  now  recall  it,  so  as  to  prevent  its  acceptance  in  the 
future — a  question  which  it  is  unnecessary  to  decide — but 
until  accepted  the  streets  of  the  park  remain  mere  private 
rights  of  way,  and  the  public  have  no  right  to  enter  thereon 
save  by  sufferance  or  license. 

It  is  doubtless  true  that  had  the  statute  of  1907  authorized 
the  trustees  of  villages  to  accept  the- dedication  of  streets  less 
than  two  rods  wide  under  the  circumstances  specified  in  the 
act  the  statute  would  be  constitutional,  but  that  is  not  the 
question  presented.  The  statute  authorized  the  application  of 
village  funds  for  the  care  and  maintenance  of  streets  which  the 
board  of  trustees  "  is  unable  to  accept  by  dedication  *  *  * 
without  the  s^iine  being  dedicated."  From  this  it  is  clear  that 
the  statute  intended  to  confer  the  power,  not  to  accept  the 
dedication  thitherto  inhibited,  but  to  authorize  the  expendi- 
ture of  the  village  moneys  upon  streets  which  were  not  to 
become  public  highways,  but  to  remain  private  property. 
Section  10  of  article  8  of  the  Constitution  of  the  state  enacts  : 
"  No  county,  city,  town  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association  or  corporation  *  *  *  nor 
shall  any  such  county,  city,  town  or  village  be  allowed  to  incur 
any  indebtedness  except  for  county,  city,  town  or  village  pur- 
poses." The  question,  therefore,  is  narrowed  to  this  :  Is  the 
care  and  maintenance  of  a  private  right  of  way,  within  the 
bounds  of  a  village,  a  village  purpose  within  the  meaning  of 
the  Constitution  ?  I  think  plainly  not.  It  is  argued  that 
because  the  park  contains  within  its  bounds  over  one-third  the 
population  of  the  village,  and  that  the  assessed  value  of  the 


1910.]  Smith  v.  Smythe.  463 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Cullen,  Ch.  J. 

real  estate  therein  is  over  40  per  cent  of  tiie  total  valuation  of 
the  village,  the  care  and  maintenance  of  its  streets,  though 
private,  may  be  justly  considered  a  village  purpose.  Undoubt- 
edly the  well  being  and  prosperity  of  every  individual  mem- 
ber of  the  community  is  of  interest  to  the  whole  community, 
for  the  community  is  but  the  aggregation  of  its  individual 
members.  But  the  political  corporation  that  represents  the 
community,  such  as  a  city  or  village,  represents  only  the  cor- 
porate and  governmental  aspect  of  the  community.  Thus, 
while  the  legislature,  except  as  restrained  by  constitutional 
provisions,  has  plenary  power  over  municipal  corporations,  its 
power  over  the  individual  citizen  of  the  corporation  is  limited 
to  the  regulation  of  such  subjects  as  fall  within  this  exercise 
of  the  police  power.  There  is,  therefore,  a  clear  distinction 
between  what  may  be  termed  *^  public  interests  "  in  the  broad- 
est sense  of  that  term  and  the  corporate  interest  of  the  munic- 
ipality, and  it  is  a  corporate  or  governmental  purpose  alone 
(not  merely  a  proprietary  one)  which  is  a  city  or  village 
purpose  within  the  meaning  of  the  Constitution. 

The  constitutional  provision  has  been  discussed  by  this 
court  in  a  number  of  cases.  The  first  is  People  ex  reL  Mur- 
phy V.  Kelly  (76  N.  Y.  475).  In  that  case  the  court  recog- 
nized the  difficulty  of  framing  a  definition  of  a  city  purpose 
which  would  at  the  same  time  be  both  accurate  and  compre- 
hensive. It  was  said  :  "  It  would  not  be  a  city  purpose  for 
the  city  of  New  York  to  build  a  railroad  from  that  city  to 
Philadelphia,  or  to  improve  the  navigation  of  the  Hudson 
river  generally,  between  that  city  and  Albany,  although  inci- 
dental benefits  might  flow  to  the  city."  (p.  487.)  The  validity 
of  legidlation  authorizing  the  construction  of  a  bridge  between 
New  York  and  Brooklyn  was  upheld  as  a  city  purpose 
for  both  cities.  Matter  of  Mayor  etc.,  of  JV,  Y.  (09  N.  Y, 
569)  and  Sun  Printing  cfc  Pitblishing  Assn,,  v.  Mayor  etc,  of 
N,  T.  (152  N.  Y.  257)  are  to  the  same  effect.  Legislation  author- 
izing, in  the  first  case,  the  acquisition  of  a  public  park  without 
the  city  limits,  and,  in  the  second,  the  construction  of  a  rapid 
transit  railroad  at  the  expense  of  the  city,  was  sustained.    In 
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these  and  other  eases  the  expenditure  of  municipal  funds  was 
for  the  construction  of  a  public  improvement,  the  enjoyment 
of  which  was  open  to  all  citizens.  But  in  Matter  of  Niagara 
Falls  cfe  W.  li.  Co.  (108  N.  Y.  375)  it  was  held  that  a  railroad 
which  from  its  location  could  only  subserve  the  private 
convenience  of  a  few  individuals  was  not  a  public  pur- 
pose which  authorized  the  acquisition  of  land  in  invittun. 
There  Judge  Andrews,  writing  for  the  court,  said :  "  The 
expressions  public  interest  SLudjnihlic  use  are  not  synonymous. 
The  establishment  of  furnaces,  mills  and  manufactures,  the 
buildiirg  of  churches  and  hotels,  and  other  similar  enterprises, 
are  more  or  less  mattera  of  public  concern,  and  promote,  iu  a 
general  sense,  the  public  welfare.  But  they  lie  without  the 
domain  of  public  uses  for  which  private  ownership  may  be  dis- 
placed by  compulsory  proceedings." .  (p.  385.)  In  MaMer  of 
Chajpinan  v.  City  of  New  York  (168  N.  Y.  80)  Judge  Vann, 
writing  for  this  court,  said  :  "  As  a  city  purpose  is  of  neces- 
sity a  public  purpose,  limited  or  applied  to  a  city,  the  defini- 
tion of  a  public  purpose  by  the  Supreme  Court  of  the  United 
States,  in  an  important  case,  is  worthy  of  careful  attention. 
That  learned  court  declared  that  ^  there  can  be  no  lawful  tax 
which  is  not  laid  for  a  public  purpose.  *  *  *  And  in 
deciding  whether  in  a  given  case  the  object  for  which  the 
taxes  are  assessed  falls  upon  the  one  side  or  the  other  of  this 
line,  they  must  be  governed  mainly  by  the  course  and  usage 
of  the  government,  the  objects  for  which  taxes  have  been 
customarily  and  by  long  course  of  legislation  levied,  what 
objects  or  purposes  have  been  considered  necessary  to  the 
support  and  for  the  proper  use  of  the  government,  whether  state 
or  municipal."  (p.  87.)  The  distinction  clearly  pointed  out 
by  Judge  Andrews,  and  repeated  by  Judge  Vann,  between  the 
public  interest  and  public  purpose,  controls  the  disposition  of 
this  appeal.  A  village  purpose  within  the  meaning  of  the 
Constitution  must  be  for  a  public  use ;  that  is,  it  must  be  for 
the  benefit  and  advantage  of  all  of  the  public  and  in  which 
all  have  a  right  to  share.  This  is  further  emphasized  by  the 
constitutional  inhibition  that  no  county,  city  or  village  shall 
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give  its  motley  in  aid  of  any  individual,  association  or  cor- 
poration. Before  the  enactment  of  the  statute  under  dis- 
cussion, the  park  association  or  the  individual  lot  owners  were 
responsible  for  the  care  and  maintenance  of  the  park  streets 
and  for  default  in  their  obligation  it  or  they  would  be  liable 
to  third  pei*sons  who  came  on  their  land  by  invitation  and 
who  might  be  injured  thereby.  The  effect  of  the  statute  is 
to  transfer  this  burden,  which  rested  on  the  corporation  or 
individuals,  to  the  village  and  authorized  an  expenditure  of 
village  money  to  discharge  the  same.  This  is  a  gift  of  village 
money  in  aid  of  private  purposes. 

It  is  urged  that  the  statute  might  have  relieved  the  owners 
of  the  park  proj^erty  from  taxation  for  the  care  and  main- 
tenance of  the  village  streets,  and  that  the  statutory  schenio 
may  be  considercd  as  accomplishing  substantially  the  same 
result.  But  the  authority  to  relieve  from  taxation  on  equitable 
grounds,  and  the  authority  to  appropriate  money  raised  by  gen- 
eral taxation  to  the  aid  of  persons  who  might  have  been  justly 
relieved  from  taxation  in  whole  or  in  part,  are  entirely  different 
questions.  Exemptions  from  taxation  have  existed  in  this 
state  from  the  earliest  times  and  are  still  extant,  such  as  those 
in  favor  of  clergymen,  veterans  and  others,  yet  nobody  would 
contend  that  municipal  moneys  could  be  paid  to  such  persons. 

The  second  and  third  questions  certified  we  do  not  answer. 
The  third  presents  purely  a  question  of  discretion,  not  of  law, 
and  the  Constitution  confines  our  jurisdiction  to  the  determina- 
tion of  questions  of  law.  It  follows  that  the  order  of  the 
Appellate  Division  should  be  reversed,  with  costs  in  this  court 
to  appellant,  the  fii'st  question  answered  in  the  afprmative,  the 
second  and  third  not  answered,  and  the  matter  be  remitted  to 
the  court  below  to  determine  whether  in  the  exercise  of  its 
discretion  it  will  continue  the  injunction  or  vacate  the  same. 

Vann,  Wbrner,  WiLLARD  BARTLETr,  IIiscooK  and  Chase, 
JJ., concur;  Edward  T.  Bartlett,  J.,  absent. 

Order  reversed,  etc. 
30 
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William  P.  Dodd,  Respondent,  v.  William  J.  Anderson,  as 
Administrator  of  the  Estate  of  William  H.  Anderson, 
Deceased,  Appellant. 

Executors  and  administrators — a  person  named  as  executor  in  a 
will,  probate  of  which  has  been  denied,  cannot  recover  from  the 
estate  the  moneys  expended  in  his  unsuccessful  attempt  to 
establish  the  wilL 

It  is  well-settled  law  that  (1)  there  can  be  no  executor  where  tliere  is  no 
will;  (2)  unless  a  will  is  admitted  to  probate  there  can  be  no  letters 
testamentary;  (8)  until  letters  testamentary,  or  of  administration,  are 
issued  upon  the  estate  of  a  decedent,  there  is  no  legal  representative 
of  the  estate;  (4)  although  a  person  is  nominated  as  executor  in  a  paper 
purporting  to  be  a  will,  he  is  under  no  legal  obligation  to  accept. 

When  a  person  who  is  named  as  executor  in  a  paper  purporting  to  be  a 
will  offers  it  for  probate  and  is  met  with  a  contest,  he  has  before  him 
two  alternatives,  either  of  which  he  may  adopt.  He  may  cast  the  bur- 
den of  the  contest  upon  those  who  are  to  be  benefited  by  the  probate  of 
the  paper,  or  he  may  assume  the  burden  himself.  If  he  pursues  the 
latter  course  he  must  be  deemed  to  act  with  knowledge  of  the  well- 
established  legal  rule  that  even  a  de  jure  executor  cannot  bind  the  estate 
which  he  represents  by  any  contract  of  his  own  making,  and  that  any 
liability  which  he  incurs,  or  expenditure  which  he  makes  under  such  a 
contract,  is  regarded  as  his  personal  obligation  until  it  has  been  allowed 
to  him  upon  the  judicial  settlement  of  his  accounts,  and  he  cannot  main- 
tain an  action  at  law  against  the  administrator  of  the  decedent  to  recover 
the  moneys  expended  in  the  unsuccessful  attempt  to  procure  the  probate 
of  the  instrument. 

Dodd  V.  Anderwn,  131  App.  Div.  224,  reversed. 

(Argued  January  8,  1910;  decided  February  15,  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  12,  1909,  which  affirmed  an  interlocu- 
tory judgment  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

The  nature  of  the  action,  the  question  certified,  and  the 
facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  A.  Powell  for  appellant.  Plaintiff  was  under  no 
legal  obligation  to  even  offer  the  paper  purporting  to  be  Mr, 
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Anderson's  will  for  probate.  (11  Am.  &  Eng.  Ency.  of  Law 
[2(1  ed.],  753;  Matter  of  La%ak^  57  Hun,  417;  Schouler  on 
Executors  [3d  ed.],  64;  Redf.  on  Surr.  [6tli  ed.]  §  148.) 
Plaintiff  was  under  no  legal  obligation  to  participate  in  the 
contest  brought  on  by  the  objections  filed  to  Mr.  Anderson's 
alleged  will.  {MatUr  of  La%ak,  23  Abb.  [N.  C]  54 ;  57 
Hun,  417 ;  131  N.  Y.  624.)  Plaintiff  having  unnecessarily 
participated  in  an  effort  to  probate  an  instrument  which  was 
not  a  will,  should  not  be  allowed  to  recover,  from  the  estate 
his  expenses,  including  counsel  fees,  and  thus  compel  those 
against  whose  interests  his  efforts  were  directed  to  bear  this 
unnecessary  burden.  {Blood  v.  KanCy  130  N.  Y.  514 ; 
O'Connorv.  Giffordy  117  N.  Y.  275;  Schaffer  v.  Bacoriy  35 
App.  Div.  248 ;  161  N.  Y.  635 ;  Br(mn  v.  Vinyard,  Bailey 
Eq.  461;  Executors  of  Andrews  v.  AdministratorSy  7  Ohio 
St.  143;  Brown  v.  Egglestorty  53  Conn.  110;  Eoppenhaffer 
v.  haacsy  7  Watts  [Pa.],  170 ;  Terkes^  Appeal^  99  Penn.  St. 
401 ;  Royer^a  Appeal^  13  Penn.  St.  569 ;  Kelly  v.  Davisj  37 
Miss.  76.) 

Robert  H.  Wilson  for  respondent.  The  reasonable  counsel 
fees  paid  by  a  proponent  in  seeking  to  prove  or  sustain  a  will 
are  proper  charges  against  the  estate  of  the  decedent,  whether 
such  efforts  are  successful  or  unsuccessful.  (Shaker  v.  BacoUy 
35  App.  Div.  248;  161  N.  Y.  635;  Matter  of  T.  G.  cfe  T. 
Co.y  114  App.  Div.  778;  188  N.  Y.  542;  Douglass  v.  Tosty 
64  Hun,  155 ;  Matter  of  Blairy  49  App.  Div.  417 ;  Matter 
of  Blair y  67  App.  Div.  116;  Blair  v.  Blairy  97  App.  Div. 
507;  Matter  of  Blairy  28  Misc.  Rep.  611 ;  Blair  v.  Blairy 
42  Misc.  Rep.  79 ;  Matter  of  Ilutchinsony  £4  Hun,  563.)  It 
is  the  duty  of  a  person  named  in  a  will  as  executor  to  offer  it 
for  probate,  and  to  seek,  if  possible,  to  sustain  the  will.  {Pax- 
ton  V.  Brogauy  35  N.  Y.  S.  R.  479 ;  19  Am.  &  Eng.  Ency.  of 
Law  [1st  ed.],  178 ;  Blair  v.  Blairy  97  App.  Div.  507 ;  Shaffer 
V.  Bacony  35  App.  Div.  248 ;  161  N.  Y.  635 ;  Schouler  on 
Executors  [3d  ed.],  §  53;  Jessnp  on  Surr.  Pr.  [2d  ed.],  302; 
Young  v.  Brushy  28  N.  Y.  667.) 
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Weknbe,  J.  One  William  H.  Anderson  died  in  Febru- 
ary, 1903,  leaving  a  paper  purporting  to  be  his  last  will  and 
testament,  which  was  executed  in  conformitj  to  the  statutes 
relating  to  wills,  and  in  which  he  named  as  his  executors 
Daniel  Anderson,  a  son,  residing  in  California,  and  this  plain- 
tiff, a  nephew,  residing  in  this  state.  The  plaintiff  offered 
this  instrument  for  probate  in  the  proper  Surrogate's  Court. 
A  contest  was  made  by  two  of  the  decedent's  children. 
After  a  trial,  which  extended  over  a  number  of  days,  the  sur- 
rogate reserved  the  matter  for  decision,  and  finally  denied 
probate  upon  the  ground  that  at  the  time  of  the  execution  of 
the  instrument  the  decedent  was  the  victim  of  certain  'nsane 
delusions  which  incapacitated  him  from  making  a  will.  The 
plaintiff,  in  his  effort  to  establish  this  instrument  as  the  will  of 
the  decedent,  exi)ended  the  sum  of  $5,272.90  for  counsel  fees 
and  disbursements.  After  the  surrogate  had  rendered  his 
decision  denying  probate  to  the  instrument  thus  offered,  and 
after  the  defendant  had  been  appointed  as  administrator  of 
the  estate  of  decedent,  the  plaintiff  presented  to  the  adminis- 
trator a  claim  for  the  amount  thus  expended,  and  the  claim 
was  rejected.  Then  the  plaintiff  brought  this  action  against 
the  administrator  to  recover  the  amount  for  which  the  claim 
had  been  presented.  The  defendant  demurred  to  the  com- 
plaint upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled 
at  Special  Term  and  that  decision  was  affirmed  by  the  Appel- 
late Division.  The  latter  court  made  an  order  allowiiig  an 
appeal  to  this  court,  and  certified  for  our  determination  the 
question  :  ^^  Does  the  complaint  herein  state  a  cause  of  action }  ^ 

As  the  demurrer  admits  all  the  facts  set  forth  in  the  com- 
plaint it  must  be  assumed  that  the  plaintiff,  who  had  no 
pecuniary  interest  in  the  probate  of  the  instrument,  acted  in 
good  faith  upon  the  assumption  that  it  was  a  valid  will  duly 
executed  by  a  competent  testator  who  had  given  his  executors 
explicit  instructions  to  offer  it  for  probate;  and  it  must  also 
be  assumed  that  the  expenditures  for  which  the  plaintiff  seeks 
to  recover  were  reasonable,  taking  into  account  the  extent  of 
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the  decedent's  estate  and  the  nature  of  the  contest  in  tiie 
Surrogate's  Court.  The  question  certified,  when  reduced  to 
the  concrete  terms  which  cover  the  issue  tendered  by  the 
complaint,  is  whether  one  who  is  nominated  as  an  executor  in 
an  instrument  which,  in  the  court  of  firat  instance,  is  judi- 
cially declared  to  be  invalid  as  a  will,  can  maintain  an  action 
at  law  against  the  administrator  of  the  decedent  to  recover 
the  moneys  expended  in  the  unsuccessful  attempt  to  procure 
the  probate  of  the  invalid  instrument.  In  the  case  at  bar  the 
Surrogate's  Court  decided  that  the  paper  propounded  for  pro- 
bate by  the  plaintiff  was  not  a  valid  will.  The  decree  entered 
upon  that  decision  stands  unreversed.  The  Surrogate's  Court, 
proceeding  further  upon  the  theory  that  the  decedent  died 
intestate,  appointed  an  administrator  of  the  estate,  who  duly 
qualified  and  entered  upon  the  performance  of  his  duties. 
The  plaintiff,  recognizing  the  validity  of  the  proceedings  in 
the  Surrogate's  Court,  presented  a  claim  to  the  administrator 
for  the  ?noneys  expended  in  the  unsuccessful  effort  to  prove 
that  the  decedent  had  left  a  valid  will.  The  administrator 
rejected  the  claim.  Can  the  plaintiff  now  maintain  an  action 
at  law  against  the  administrator  to  recover  for  these  expendi- 
tures ?     That  is  the  real  question  presented  by  this  appeal. 

In  the  quest  for  direct  authority  in  this  court  upon  the  pre- 
cise issue,  the  diligence  of  counsel  and  our  research  have 
proved  unfruitful.  That  the  question  is  not  free  from  diffi- 
culty is  evident  from  the  very  careful  and  instructive  opinion 
of  the  learned  Appellate  Division,  with  which  we  deem  it 
our  duty  tq  disagree.  It  is  an  ancient  legal  proverb  that 
"hard  cases  make  bad  law."  The  case  at  bar  aptly  illustrates 
the  temptation  to  overlook  or  ignore  fixed  legal  principles 
when  they  ai'e  opposed  to  persuasive  equities.  The  plaintiff, 
in  the  effort  to  carry  out  the  solemnly  expressed  wishes  of 
his  deceased  uncle,  decided  to  accept  the  office  of  executor 
for  which  he  had  been  named,  and  not  only  offered  for  pro- 
bate the  paper  purporting  to  be  a  will,  but  waged  an  active, 
prolonged  and  expensive  contest  to  establish  its  validity.  All 
this  he  did,  not  for  himself,  but  for  others,  and  in  doing  it  he 
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made  large  expenditures  which  will  have  to  be  borne  by  him 
unleas  he  can  be  reimbarsed  ont  of  the  estate.  While  snch 
circumstances  quite  naturally  appeal  to  the  individual  sense 
of  justice,  they  cannot  be  permitted  to  influence  judicial 
decision  unless  they  are  supported  by  legal  principles. 

The  theory  upon  which  the  complaint  has  been  sustained 
in  the  courts  below  is  that  a  person  who  is  named  ^  executor 
in  a  paper  purporting  to  be  a  will  should  not  be  compelled  to 
decide  in  advance  whether  he  will  renounce  the  trust  which 
has  been  reposed  in  him,  or  accept  it  at  the  risk  of  being 
charged  with  the  costs  and  expenses  of  a  contest  if  the  paper 
is  judicially  declared  to  be  invalid  as  a  will ;  that  when  he 
acts  in  good  faith  and  with  due  diligence  his  fidelity  to  duty 
should  not  be  rewarded  with  pecuniary  loss  ;  that  the  attempt 
to  probate  the  will  is  for  the  benefit  of  the  estate,  being  made 
either  upon  the  express  or  implied  direction  of  the  testator 
and  implying  a  correlative  promise  that  the  estate  shall  reim- 
burse the  executor  for  all  necessary  or  reasonable  expenditures 
made  or  obligations  incurred  in  that  behalf.  The  argument 
is  indeed  persuasive  ;  but  is  it  sound  ?  That  it  is  not  without 
the  support  of  respectable  authority  must  be  conceded.  {Tay- 
lor V.  Minary  90  Ky.  644 ;  Zassiter  v.  Travis,  98  Tenn.  330 ; 
Phillips  V.  Phillips,  81  Ky.  328 ;  Hazard  v.  Engs,  14  R  I. 
5 ;  Woemer's  Am.  Law  of  Administration  [2d  ed.],  sec.  518 ; 
Henderson  v.  SiimnonSy  33  Ala.  291.)  But  these  authorities  are 
based  upon  assumptions  which  we  believe  to  be  fundamentally 
fallacious.  They  are  necessarily  predicated  upon  the  theory 
that  one  who  in  good  faitli  oflfersfor  probate  a  ppper  purport- 
ing to  be  a  will,  acts  for  the  beneiit  of  the  estate,  and  thus 
becomes  legally  entitled  to  reimbursement  for  his  expenditures 
necessarily  or  reasonably  incurred.  That  is  a  theory,  how- 
ever, which  is  utterly  irreconcilable  with  certain  elementary 
principles  which  underlie  the  laws  relating  to  the  administra- 
tion of  decedents'  estates.  Since  these  principles  are  estab- 
lished beyond  dispute  they  may  be  most  succinctly  stated  in  the 
form  of  legal  aphorisms.  1.  There  can  be  no  executor  where 
there  is  no  will.     2.  Unless  a  will  is  admitted  to  probate  there 
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can  be  no  letters  testamentary.  3.  Until  letters  testamentary 
or  of  administration  are  issued  upon  the  estate  of  a  decedent 
there  is  no  legal  representative  of  the  estate.  4.  Although  a 
person  is  nominated  as  executor  in  a  paper  purporting  to  be  a 
will,  he  is  under  no  legal  obligation  to  accept. 

As  a  will  is  the  only  source  of  an  executor's  power,  and  letters 
testamentary  are  the  only  evidence  of  his  authority  {Hartnett 
V.  WandeU^  60  N.  Y.  346),  it  must  follow  that  when  the  former 
is  never  established  and  the  latter  are  never  issued,  ho  who 
assumes  to  act  as  executor  is  merely  a  volunteer  who  has 
assumed  the  risk  of  having  his  acts  repudiated  by  the  courts  of 
competent  jurisdiction.  It  may  be  admitted  that  one  who  is 
named  as  executor  and  desires  to  qualify,  rests  under  a  moral 
obligation  to  offer  the  putative  will  for  probate,  but  it  is  not  an 
imperative  legal  duty.  That  may  be  done  by  a  devisee,  legatee, 
creditor  or  any  other  person  interested  in  the  estate.  (Code 
Civ.  Pro.  sec.  2614.)  When  a  person  who  is  named  as  execu- 
tor in  such  a  paper  offers  it  for  probate  and  is  met  with  a  con- 
test, he  has  before  him  two  alternatives  either  of  which  he 
may  adopt.  He  may  cast  the  burden  of  the  contest  upon 
those  who  are  to  be  benefited  by  the  probate  of  the  paj>er,  or 
he  may  assume  the  burden  himself.  If  he  pursues  the  latter 
course  he  must  be  deemed  to  act  with  knowledge  of  the  well- 
established  legal  rule  that  even  Ade  jure  executor  cannot  bind 
the  estate  which  he  represents  by  any  contract  of  his  own 
making,  and  that  any  liability  which  he  incurs  or  expenditure 
which  he  makes  under  such  a  contract,  is  regarded  as  his  per- 
sonal obligation  until  it  has  been  allowed  to  him  upon  the 
judicial  settlement  of  his  accounts.  {Atistin  v.  Munro^  47 
N.  Y.  360  ;  Ferrin  v.  Myrick,  41  N.  Y.  315  ;  Matter  of  Van 
Slooten  V.  Dodge,  145  N,  Y.  327 ;  Parker  v.  Day,  155  N.  Y. 
383 ;  O'Brien  v.  Jackaan,  167  N.  Y.  31.)  If  one  who  is 
actually  an  executor  under  a  valid  will  cannot  bind  the  estate 
by  his  executory  contracts,  we  are  at  a  loss  to  know  upon  what 
theory  it  can  be  done  by  one  who  assumes  to  act  under  a 
paper  which  is  never  admitted  to  probate  as  a  will.  When,  upon 
bis  own  responsibility,  he  joins  issue  with  the  contestants  of 
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the  paper  wliicli  he  offers  ^or  probate,  he  must  be  deemed 
to  do  so  with  the  knowledge  tliat  he  may  be  beaten  in  the 
contest.  This  responsibility  and  risk  he  may  avoid,  as  we 
have  seen,  by  transferring  t!ie  burden  of  the  contest  to  those 
who  are  beneficially  interested  in  procnring  probate,  or  hy 
demanding  indemnity  from  them.  His  neglect  to  protect 
himself  by  either  of  these  safeguards  must  logically  result  in 
his  personal  liability  for  any  pecuniary  obligations  which  he 
creates.  When  a  contest,  entered  into  under  such  circum- 
stances, results  adversely  to  him,  he  alone  is  legally  answer- 
able to  those  whom  he  has  employed  to  fight  his  battle.  This 
may  appear  to  be  a  harsh  result,  but  it  is  inevitable  under 
the  law  as  it  stands.  Any  other  rule  would  be  clearly  unjust 
and  equally  harsh,  for  it  would  cast  the  financial  burden  of  a 
contest  upon  those  who  win  it.  Under  such  a -system  an  heir 
or  distributee  might  establish  his  right  to  the  estate  only  to 
realize  that  it  had  been  heavily  charged  or  entirely  absorbed 
b}'  the  putative  executor^s  fruitless  attempt  to  establish  a  will. 
If  we  assume  that,  under  the  rule  charging  executors  with  per- 
sonal liability  upon  their  contracts  made  in  unsuccessful 
attempts  to  procure  probate  of  alleged  wills,  many  persons  who 
are  named  as  executors  will  decline  to  serve,  it  is  equally  fair  to 
assume  that  if  the  contesting  heirs  or  distributees  of  estates 
must  purchase  success  at  the  cost  of  paying  the  lawyers  on 
both  sides  of  the  controvei'sy,  few  will  be  found  who  have 
the  courage  or  the  resources  to  contest  illegal  wills.  When 
these  two  opposing  rules  are  measured  by  the  test  of  reason, 
it  will  be  seen  that  when  one  who  is  named  as  executor  is 
confronted  with  a  contest  he  may,  without  loss  to  himself, 
place  the  responsibility  upon  those  who  will  be  benefited  if 
the  paper  is  admitted  to  probate  as  a  will.  But  those  who 
contest  the  probate  stand  upon  different  ground.  They  can- 
not avoid  the  contest  without  relinquishing  that  which  may 
rightfullj'  belong  to  them.  We  are,  therefore,  inclined  to 
think  that  every  consideration  of  expediency,  no  less  than  the 
logic  of  the  settled  law  relating  to  the  administration  of 
decedents'  estates,  re(|nires  ns  to  hold  that  one  who  makes  an 
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tiDsuccessful  attempt  to  procure  probate  of  an  alleged  will 
cannot  charge  the  expenditures  incurred  by  him  against  the 
estate.  Tliis  view  has  been  adopted  in  a  number  of  cases  in 
sister  states.  {Brawn  v.  Vinyardy  Bailey  Eq.  [S.  C]  461  ; 
Executors  of  Thaddevs  Atidrewa  v.  His  AdministratorSj  7 
Ohio  St.  143;  Brown  v.  Egglestorij  53  Conn.  110;  Koppen- 
haffer  v.  Isaacs^  7  Watts  [Pa.],  170 ;  Terke^s  Appeal^  99 
Pa.  St.  401;  Royer'%  Appeal,  13  Pa.  St.  569;  KeUy  v. 
DaviSy  37  Miss.  76 ;  Moyer  \.Swygart,  125  111.  262.) 

In  the  able  opinion  of  the  Appellate  Division  it  is  asserted, 
however,  that  the  doctrine  of  the  authorities  last  cited  has 
not  been  approved  by  the  courts  of  this  state,  and  the  fol- 
lowing cases  are  cited  in  support  of  this  statement.  {Shaffer 
V.  Bacon,  35  App.  Div.  248 ;  affirmed,  161  N.  Y.  635 ;  Matter 
of  Title  Guarantee  (6  Trust  Co.,  114  App.  Div.  778 ;  affd., 
188  N.  Y.  542 ;  Matter  of  Blair,  49  App.  Div.  417 ;  67 
App.  Div.  116,  and  97  App.  Div.  507.)  These  latter  decisions 
were  governed  by  principles  which  we  thhik  have  no  appli- 
cation to  the  case  at  bar.  In  the  cases  of  Shaffer  and  Blair 
tlie  respective  wills  were  admitted  to  probate  and  afterwards 
revoked.  In  the  case  of  the  Title  Guarantee  Company  the 
will  was  probated  and  sustained  except  as  to  one  provision, 
which  was  declared  invaHd.  In  each  of  these  cases  tlie  wills 
w^ere  in  the  first  instance  admitted  to  probate,  and  that  gave 
the  Surrogate's  Court  tlie  power  in  its  discretion  to  award 
costs  (Code  Civ.  Pro.  sees.  2557  et  seq.\  and  to  make  addi- 
tional allowances  upon  the  judicial  settlement  of  the  execu- 
tor's accounts.  (Code  Civ.  Pro.  sec.  2562.)  When  once  a 
will  has  been  admitted  to  probate  and  the  executor  named  in 
it  has  qualified  under  it,  he  stands  in  a  different  relation  to  the 
estate  and  to  the  public  than  one  wiio  offers  a  paper  for  pro- 
bate without  knowing  whether  it  will  be  accepted  or  not.  In 
the  former  case,  what  was  at  first  simply  a  moral  right 
has  rii)ened  into  a  legal  duty,  and  the  executor,  as  the 
legal  representative  of  the  estate,  is  bound  to  employ  all 
fair  moans  to  sustain  the  will  under  which  he  has  been  granted 
letters  testamentary.      In   the   performance    of    that    duty 
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the  executor  may  incur  obligations  which,  although  purely 
personal  in  their  inception,  are  regarded  as  equitably  charge- 
able upon  the  estate,  and  for  that  reason  are  allowed  to  the 
executor  when  he  presents  his  accounts  for  judicial  settle- 
ment. That  is  the  distinction,  it  seems  to  us,  between  a  case 
in  which  a  will  is  admitted  although  subsequently  revoked, 
and  one  where  a  paper  purporting  to  be  a  will  is  never  admit- 
ted to  probate  because  the  court  of  ii!*st  instance  has  held  it 
to  be  invalid.  The  result  to  which  we  are  brought  bv  these 
considerations  is  extremely  unfortunate  in  such  a  case  as  this, 
where  one  in  good  faith  accepts  a  trust  reposed  in  him  by  one 
who  attempts  to  make  a  will,  but  the  remedy,  if  one  is  desirable, 
must  be  provided  by  the  legislature  and  not  by  the  courts. 

Tlie  question  certified  to  this  court  should,  therefore,  be 
answered  in  the  negative  and  the  interlocutory  judgment  and 
the  order  of  the  Appellate  Division  reversed,  and  judgment 
ordered  for  the  defendant  on  the  demurrer,  with  costs,  with 
leave  to  plaintiff  to  servo  an  amended  complaint  within 
twenty  days  upon  payment  of  the  costs  of  the  demurrer. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann, 
WiLLARD  Bartlk'it,  IIiscxkjk  and  Chase,  JJ.,  concur. 

Interlocutory  judgment  and  order  reversed,  etc. 


Frederick  Gressman,  as  Administrator  of  the  Estate  of 
Margaret Ensino,  Deceased,  Respondent,!;.  The  Morning 
Journal  Association  et  al.,  Appellants. 

Libel  —  justification  by  defendants  —  damages  —  reduction  of  dam- 
ages by  facts  proved  in  justification  — facts  proved  in  justifica- 
tion of  one  libelous  statement  may  not  be  considered  in  mitiga- 
tion of  another. 

Where  defendants  in  an  action  for  libel  bave,  under  section  536  of  the 
Code  of  Civil  Procedure,  pleaded  facts  in  justification  and  have  proved 
some  of  such  facts  and,  therefore,  the  truth  of  some  relevant  portions 
of  the  article,  jurors  are  at  liberty  to  take  them  into  consideration, 
in  reduction  of  an  amount  of  damages,  which  would  have  been  justi- 
fied in  case  of  a  wholly  false  and  reckless  publication. 
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Damages  given  as  compensation  in  libel  cases  should  be  precisely  com- 
mensurate with  the  injury,  but,  as  the  amount  of  damages  is  pecul- 
iarily  within  the  province  of  the  jury,  the  jurors  may  consider  how  far 
the  truth  of  portions  of  a  libelous  article  may  tend  to  show  that  a  plain- 
tiff ought  not  to  have  that  amount  of  compensation,  which  he  might 
justly  claim  if  his  reputation  had  been  unaffected  by  the  facts  proved. 

If  the  facts  proved  in  justification,  in  such  a  case,  lend  some  color  of 
verity  to  the  statements  complained  of  as  injurious,  and  the  element  of 
actual  malice  is  wanting,  a  plaintiff  should  not  be  entitled  to  receive  the 
same  damages  for  the  injury  as  if  his  reputation  was  shown  to  have 
been  wholly  beyond  unfavorable  criticism  or  comment. 

Where  the  article  complained  of  in  an  action  for  libel  contained  two  dis- 
tinct and  independent  lil)els  so  that  the  plaintiff  is  entitled  to  damages 
by  way  of  compensation  for  either  statement,  if  false,  and  some  of  the 
facts  proved  in  justification  relate  to  one  of  the  libelous  statements  and 
not  to  the  other,  the  defendant  is  not  entitled  to  have  the  trial  court  instruct 
the  jurors  generally  "that  in  reduction  of  compensatory  damages,  the 
jury  may  consider  each  and  every  statement  in  the  article,  which  is 
proved  to  be  true."  The  facts  proved  with  respect  to  the  one  libelous 
statement  do  not  tend  in  justification  of  the  other  and  whatever  facts 
might  properly  be  considered  by  the  jurors,  in  mitigation,  or  reduction, 
of  the  damages  for  making  the  one  false  statement,  should  not,  neces- 
sarily, govern  their  discretion  in  estimating  the  damages  sustained  from 
the  other. 

Orestman  v.  Morning  Journal  As$n,,  126  App.  Div.  918,  affirmed. 

(Argued  January  27,  1910;  decided  February  15,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  August  11, 1908,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  by  plaintiff's  intestate  to  recover 
damages  for  the  injury  caused  to  her  reputation  by  a  libelous 
article  published  of  her  in  the  defendant's  newspaper.  It  was 
headlined  and,  in  part,  read  as  follows: 

"  Margaret's  Ix)ve  is  Her  Undoing. 
"  Nurse  of  German  Hospital  Insane. 
"  She  Fell  in  Love  with  a  Patient  Whom  she  did  not  Know 
was  Married. 

"  A  romance,  which  had  its  beginning  in  a  German  IIos- 
pital,   ended    suddenly    in   the   observation    department  of 
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Bellevue  Hospital.  The  persons  in  this  romance  are  the  29 
year  old  nurse  Margaret  Ansing  and  a  patient  thns  far 
unknown.  Since  yesterday  Margaret  is  in  the  ward  for  the 
insane  because  her  mind  gave  way  on  account  of  her  love  for 
tiiis  man,  unfortunately  already  married." 

It,  then,  referred  to  her  intended  career  as  a  tr^ed  nurse 
being  cut  short  by  her  unhappy  love.  It  gave  a  statement, 
puri>orting  to  have  come  from  a  pliysician  and  from  nurses, 
to  the  effect  that,  after  the  patient^s  discharge,  she  had  begun 
a  correspondence  with  him,  not  knowing  he  had  a  wife,  which 
the  wife  discovered  and  reported  to  the  management  of  the 
hospital ;  that  she  met  him  with  his  wife  on  the  street,  suf- 
fered a  mental  collapse  and  acted  qucerly;  that  upon  the 
wife,  a^in,  complaining,  her  resignation  was  requested  and 
that  she,  tlien,  collapsed  entirely,  threatened  self  destruction, 
was  kept  under  constant  watch  and,  by  the  advice  of  the  phy- 
sician, was  sent  to  Bellevue  Hospital.  The  complaint  charged 
tliat  the  publication  imputed  to  the  plaintiff  insanity  and  con- 
sequent incompetency  to  discharge  the  duties  of  a  nurse  and 
'*  liad  otherwise  injured  her  in  her  good  name,  fame  and  repu- 
tation "  to  her  damage,  etc.  In  partial  defense  were  pleaded 
facts  in  justification  and  in  mitigation  of  damages.  Upon  the 
trial,  it  was  conceded  that  the  newspaj^er  had  a  large  daily 
circulation  and  the  evidetice  bore  upon  the  subject-matter  of 
the  libelous  article.  At  the  time  of  tlie  publication,  the  plain- 
tiff, a  young  unmarried  woman,  who  had  come  frocn  Holland, 
had  not  completed  her  course  of  study  to  become  a  trained  nurse 
and  was  serving  as  a  school  nurse  in  the  hospital.  She  married 
the  plaintiff,  after  the  commencement  of  the  action,  and  died 
after  the  judgment  in  her  favor.  The  plaintiff's  evidence  estalv 
lished,  or  tended  to  establish,  that,  after  Lacy,  the  patient,  had 
been  discharged  from  the  hospital,  she  had  met  him  upon  two* 
occasions,  not  sought  by  her ;  that  there  had  been  nothing  in 
their  relations  to  furnish  any  ground  of  accusation  against 
her  of  improper  conduct ;  that,  as  the  result  of  Mrs.  Lacy's 
accusations  to  the  hospital  authorities,  she  suffered  great  men- 
tal distress^  at  being  falsely  accused  and  at  being  discharged 
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from  her  position,  and  in  her  depression  took  an  overdose  of 
hyocine,  and  that  she  remained  in  Bellevne  Hospital  of  her 
own  accord.  On  the  part  of  the  defendants,  the  evidence 
showed  what  Lacy's  wife  had  observed  of  the  meetings  of  her 
Imsband  witli  the  plaintiff ;  what  her  accusations  to  the  hospital 
authorities  were  founded  upon ;  how  the  plaintiff  had  songht 
to  poison  herself,  after  being  accused,  and  how  she  was  taken 
to  the  Bellevue  Hospital  and  placed  in  the  psychopathic  ward. 
The  trial  judge  held  the  article  to  be  libelous  per  se.  In 
instructing  the  jurors,  he  said  that  they  were  to  carefully  go 
over  the  article  and  ^'  to  eliminate  so  much  of  it  as  you  find 
to  be  substantially  the  truth ;  because  it  is  undisputed  that  a 
good  part,  sonie  part  of  that  published  story,  is  absolute  truth. 
You  will  direct  your  attention  to  those  portions  of  it  about 
which  there  is  a  question  as  to  whether  they  arc  true  or  not." 
Then,  after  stating  the  two  cliarges  of  the  libelous  article,  he, 
further,  instructed  them  that  '^  the  disputes  on  the  evidence, 
such  as  they  may  be,  you  must  solve  and  determine  and,  after 
considering  them  all,  if  you  find  the  defendant  liable,  your 
only  remaining  duty  is  to  determine  the  damages  that  the 
plaintiff  has  suffered  and,  in  addition,  you  will  say  whether  it 
is  a  proper  case,  in  your  judgment,  to  award  punitive  dam- 
ages, or  not."  Having  concluded  his  main  charge  to  the 
jurors,  the  trial  judge  was  requested  "  to  charge  the  jury  that, 
in  reduction  of  compensatory  damages,  the  jury  may  consider 
each  and  every  statement  in  the  article  which  is  proved  to  be 
true."  To  this,  the  trial  judge  replied  "  No  ;  that  cannot  be 
charged ;  because  it  is  fundamental,  as  I  have  already  advised 
the  jury,  that  compensatory  damages  can  never  be  reduced, 
if  the  defendant's  liability  be  fixed."  To  this  ruling  the 
defendants  excepted.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  tiie  judgment  thereupon  has  been  unanimously 
affirmed  by  the  justices  of  the  Appellate  Division ;  leave, 
liowever,  being  given  to  appeal  to  this  court. 

Clarence  J.  Sheam  and  Macdonald  D.  De  Witt  for  appel- 
lants.    The  trial  court  erred  in  charging  the  jury  that  "  It 
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is  fundamental  that  compensatory  damages  can  never  be 
reduced,  if  the  defendants'  liability  be  fixed  ; "  and  in  refusing 
to  cliarge,  as  requested  by  defendants,  ^'tliat  in  reduction  of 
compensatory  damages  the  jury  may  consider  each  and  every 
statement  in  the  article  which  is  proved  to  be  true."  {Prince 
V.  Brooklyn  Eaghy  16  Misc.  Rep.  186 ;  JJUrich  v,  Ne%o  York 
PresSy  23  Misc.  Rep.  168;  Pemsen  v.  Pryantj  24:  Misc.  Rep. 
238;  18  Am.  &  Eng.  Ency.  of  Law,  1107;  Oakes  v.  Star 
Co,,  119  App.  Div.  358;  O'Connor  v.  Press  Puh.  Co.,  34: 
Misc.  Rep.  564 ;  Hoboes  v.  Jones,  147  N.  Y.  59.) 

B.  F.  Einstein  for  respondent.  Tlie  court  did  not  err  in 
charging  the  jury  that  *'it  is  fundamental  that  compensatory 
damages  can  never  be  reduced  if  the  defendants'  liability  be 
fixed,"  or  in  refusing  to  clmrge,  as  requested  by  defendants, 
"  that  in  reduction  of  compensatory  damages  the  jury  may 
consider  each  and  every  statement  in  the  article  which  is 
proved  to  be  true."  {Dinkdspiel  v.  N,  T.  E.  J,  Puh.  Co., 
194  N.  Y.  582;  Wuensch  v.  Morning  Journal  Assn.,  4 
App.  Div.  110 ;  Cooper  v.  Barber,  24  Wend.  12.) 

Gray,  J.  The  only  qnestion,  which  we  need  consider  upon 
this  appeal,  is  tlie  right  of  the  defendants  to  havQ  the  trial 
court  instruct  the  jurors  "  that  in  reduction  of  compensatory 
damages,  tlie  jury  may  consider  each  and  every  statement  in 
the  article,  which  is  proved  to  be  true."  The  exception  to  his 
refusal  to  so  charge  presents  the  question.  In  so  refusing  to 
instruct,  and  in  adding  the  remark  that  "as  I  have  already 
advised  the  jury,  compensatory  damages  can  never  be  reduced, 
if  the  defendant's  liability  be  fixed",  the  trial  judge  relied 
upon  what  he  had  said  in  his  main  charge.  He  had  told 
the  jurors  that  "when  the  liability  of  the  defendant  is 
established,  the  injured  person,  the  victim  of  the  libel,  the 
plaintiff,  is  entitled  to  what  the  law  calls  compensatory 
damages,  being  such  damages  as  would  be  full  and  complete 
compensation  for  the  actual  wrong  done  to  him,  or  her.  In 
this  case  that  means  the  injury  to  her  reputation."    He,  then, 
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told  tliem  tliat,  in  addition  to  giving  actual  compensation  for 
the  injury,  tiiey  might  give  punitive  damages,  if  satisfied  tliat 
the  publication  was  malicious,  or  recklessly  and  wantonly 
done.    They  were  told  to  go  over  the  article,  some  part  of 
which  was  true,  and,  after  determining  the  disputes  on  the 
evidence,  then,  if  finding  the  defendants  liable,  "to  determine 
the  damages  that  the  plaintiff  has  suffered  and,  in  addition, 
say  whether  it  is  a  proper  case  to  award  punitive  damages, 
or  not."     While,  by  these  instructions,  the  trial  judge  intended 
to  have  the  jurors  undei'stand  that  they  wei'e  to  determine 
the  questions  of  the  defendants'  liability  and  of  the  amount  of 
damages  to  be  awarded  upon  a  consideration  of  all  the  evidence 
before  them,  the  ruling  upon  the  request  might,  not  unreason- 
ably, be  deemed  to  have  left  their  minds  in  some  doubt  whether 
they  could  take  into  consideration  the  fact  that  portions  of  the 
article  were  proved  to  be  true  and,  in  consequence,  reduce  the 
amount  of  compensation,  which,  otherwise,  they  would  be  dis- 
posed to  award.     Had  there  been  but  one  libelous  statement  in 
the  publicati6n,  to  which  the  request  would  be  applicable,  I 
think  that  the  defendants  would  have  been  entitled  to  have  that 
request  granted.     The  jurors  might  have  believed  that,  if  they 
came  to  a  determination  that  the  defendants  were  liable  to  the 
plaintiff  for  publishing  a  libelous  article,  the  amount  of  the 
damages  to  be  awarded  for  the  iujnry  must  not  be  influenced 
by  any  consideration  of  the  fact  that  some  of  the  statements 
were  true.    The  effect  of  our  Code  provision,  as  I  under- 
stand it,  is  to  allow  the  influence  of  such  consideration.     Sec- 
tion 536  permits  a  defendant  to  plead  and  to  prove  facts 
"not  amounting  to  a  total  defense,  tending  to  mitigate  or 
otherwise  reduce  the  plaintiff's  damages."    The  defendants 
having  set  up  justification  and  having  proved  some  of  the 
facts  pleaded  and,  therefore,  the  truth  of  some  relevant  por- 
tions of  the  article,  the  jurors  were  at  liberty  to  take  them 
into  consideration,  in  reduction  of  the  damages,  which  a  wholly 
false  and  reckless  publication  would  have  justified.     In  Wach- 
ter  V.  QuemeTy  (29  N.  Y.  547),  the  opinion  states  the  doc- 
trine to  be  this  :  "  The  defendant  may  set  up  a  justification,  or 
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lie  may  allege  facts  short  of  a  fall  justification,  bnt  giving 
some  color  to  the  cliarge,  by  way  of  modification,  or  he  may 
do  both ;  and  in  either  case  he  may  prove  the  facts  as  they 
are,  though  they  fall  short  of  a  justification ;  and  the  jury  may 
take  them  into  consideration  for  the  purpose  of  mitigating  the 
damages."    (p.  551.) 

In  cases  of  libel,  the  law  presumes  that  the  plaintiff  has 
been  damaged  by  the  publication  and  the  jurors  are  to  reach 
the  amount  of  the  damages  from  the  nature  of  the  libel,  the 
extent  of  its  circulation,  the  social  position  of  the  parties  and 
tlie  tendency  to  injure  the  plaintiff,  in  J;he  public  estimation 
of  his  character.  If  some  of  the  things  said  of  the  plaintiff 
were  shown  to  be  true,  their  truth,  if  establishing  misconduct, 
should  be  allowed  to  affect  the  amount  of  the  damages,  which, 
otherwise,  the  jurors  would  be  mhided  to  award.  Damages 
given  as  a  compensation  should  be  pi*ecisely  commensurate 
with  the  injury;  but  there  is,  necessarily,  involved  in  this 
rule  the  idea,  as  the  amount  of  damages  is  peculiarly  within 
the  province  of  the  jury,  that  the  jurora  may  consider  how 
far  the  truth  of  portions  of  the  libelous  article  may  tend  to 
show  that  the  plaintiff  ought  not  to  have  that  amount  of  com- 
pensation, which  he,  or  she,  might  justly  claim,  if  his,  or  her, 
reputation  had  been  unaffected  by  the  facts  proved.  If  the 
facts  proved  established  that  this  plaintiff's  conduct  had  lent 
some  color  of  verity  to  the  statements  complained  of  as  inju- 
rious, and  the  element  of  actual  malice  was  wanting,  she 
should  not  be  entitled  to  receive  the  same  damages  for  the 
injury  as  if  her  reputation  was  shown  to  have  been  wholly 
beyond  unfavorable  criticism,  or  comment. 

The  principle,  upon  which  compensatory,  or  actual,  dam- 
ages may  be  reduced,  may  be  stated  in  the  language  used  in 
liobUon  V.  Ruperty  (23  Penn.  St.  523),  a  case  which  is  referred 
to  in  Kiff  V.  YoumanSy  (86  N.  T.  at  p.  330),  though  not  one 
of  libel.  It  was  there  held  that  *^  where  there  is  a  reasonable 
excuse  for  the  defendant,  arising  from  the  provocation  or 
fault  of  the  plaintiff,  but  not  sufficient  entirely  to  justify  the 
act  done,  there  can  be  no  exemplary  damages,  and  the  cir- 
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cumstances    of    mitigation  must   be  applied   to  the  actual 
damages." 

In  this  case,  while  the  proof  falls  short  of  establishing  the 
charge  of  insanity,  or  the  charge  that  the  plaintiff  fell  in  love 
with  the  patient,  to  her  nndoing,  evidence  was  given  with 
respect  to  her  actions,  whicli,  if  the  jury  believed  it,  would 
justify  the  conclusion  that  she  had  been  indifferent  to  her 
reputation  and  had  conducted  herself  in  such  ways  as  to  pro- 
voke public  comment.  There  was  proof  of  facts  that  showed 
tliat  her  mind  had  been  affected  by  her  troubles  and,  also,  of 
facts  tending  to  prove  some  part  of  the  statement  about  her 
conduct  with  Lacy.  Wliile  they  did  not  justify  the  publica- 
tion of  the  article,  they  might  bear  upon  the  amount  of  the 
compensatory  damages.  But  the  difficulty  with  the  defend- 
ants' request  is  that  it  was  too  broad  in  its  scope ;  inasmuch  as 
it  would  permit  the  juroi*s,  in  considering  the  liability  of  the 
defendants  for  each  defamatory  statement,  to  take  into  con- 
sideration all  of  the  proof,  regardless  of  its  relevancy  to  the 
particular  statement  under  consideration.  They  were  cor- 
rectly instructed  tliat  the  article  contained  two  distinct  and 
independent  libels  and  the  plaintiff  was  entitled  to  damages 
by  way  of  compensation  for  cither  statement,  if  false ;  for 
each  was  defamatory  and,  therefore,  presumably,  injurious  to 
the  plaintiff's  reputation ;  which  is  to  say,  her  diameter  in 
public  opinion.  Proof  by  tlie  defendants  tending  to  show 
that  the  plaintiff  had  fallen  in  love  with  a  patient  in  the  hos- 
pital, and  that  her  "  love  was  her  undoing  ",  would  have  con- 
stituted no  justitieution  for  publishing  the  statement  that  she 
was  insane.  The  facts  proved  by  the  defendants  with  respect 
to  the  one  libelous  statement  in  the  article  did  not  tend  in 
justification  of  the  other  and  whatever  facts  might  properly 
be  considered  by  the  jurors,  in  mitigation,  or  i*eduction,  of 
the  damages  for  making  the  one  false  statement,  should  not, 
necessarily,  govern  their  discretion  in  estimating  the  damages 
sustained  from  the  other  libel.  I  am  not  aware  of  any  rule 
of  law  to  that  effect  and  I  think  the  reason  of  the  thing  is 
opposed  to  the  notion  that  some  truth  in  the  published  state- 
Si 
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meats  concerning  the  plaintiff's  conduct  with  Lacy  siionld  be 
regarded  as  a  palliation  of  the  injury  done  her  in  stating  that 
she  was  insane. 

For  tliese  reasons,  I  advise  the  affirmance  of  the  judgment. 

CuLLBN,  Ch.  J.,  IIaigut,  Wekneb,  Hisoock  and  Chasb^ 
JJ.,  concur ;  Willard  Babtlett,  J.,  absent. 

Judgment  atUrmed,  with  costs. 


Jerry  Linehan,  Appelhmt,  v,  Frank  J.  Nei^on,  Respondent. 

Slander  —  witness  cannot  state  what  effect  the  slanderous  state- 
ment had,  in  his  mind,  upon  the  reputation  of  the  plaintiff  — 
question  of  fact  —  erroneous  charge. 

In  nn  action  for  slander,  it  is  erroneous  to  permit  a  witness,  who  heard 
the  alleged  slanderous  remarks,  to  state  what  effect  such  remarks  had, 
in  his  mind,  upon  the  reputation  or  good  name  of  the  plaintiff.  Such 
testimony  is  simply  the  statement  of  a  belief,  a  mere  mental  operation 
of  the  witness,  and  is  inadmissible  as  evidence,  either  upon  the  merits- 
or'in  mitigation  of  daninges. 

It  appears  that  plaintiff  had  been  a  party  in  a  suit  before  a  justice  of  the 
peace.  The  next  morning  defendant,  who  had  been  the  attorney  for 
the  other  party  in  that  suit,  met  the  plaintiff  at  the  ofHce  of  the  Justice, 
and,  according  to  the  plaintiff  and  his  witnesses,  accused  him  of  having 
committed  perjury  in  the  suit.  The  defendant  and  his  witnesses  testi- 
fied that  the  defendant  said  to  the  plaintiff,  in  substance,  only,  that 
**  I  wouldn't  have  sworn  to  a  lie  or  damned  lie  for  all  that  was  involved," 
or  "all  in  the  case."  The  trial  court,  at  the  request  of  the  defendant, 
instructed  the  jury  that,  if  they  found  that  the  defendant  used  only 
those  words,  quoting  them,  it  was  not  slander  and  that  they  should 
find  for  the  defendant.  Held,  error.  Had  the  words  been  8pc>ken  gen- 
erally and  without  reference  to  the  suit  in  which  the  plaintiff  had 
testified,  the  trial  court  would  have  been  justified  in  stating  as  matter 
of  law  that  the  naked  words,  unrelated  to  any  occasion  on  which  per- 
jury was  possible,  would  not  be  slanderous  per  se.  But,  under  the 
circumstances,  it  was  a  question  of  fact  whether  the  language  used  by 
the  defendant  referred  to  the  testimony  of  the  plaintiff  upon  the  trial 
before  the  justice,  and,  if  it  did,  whether  those  who  heard  it  under- 
stood it  as  charging  the  plaintiff  with  having  committed  perjury. 

Linetian  v.  Nelson,  180  App.  Div.  905,  reversed. 

(Argued  January  28,  1910;  decided  February  15,  1910.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supi*eme  Court  in  the  fourth  judicial  department,  entered 
February  10,  1909,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Floyd  E,  Whitman  and  Acton  M.  Hill  for  appellant. 
The  court  erred  in  permitting  witnesses  to  testify  that  the 
statements  made  by  the  defendant  Kelson  at  the  tune  of  the 
slander  did  not  injure  Linehan^s  reputation  in  their  estimation, 
and  that  they  did  not  think  nmch  about  it  afterwards.  {Titus 
v.  Sumner,  44  N.  Y.  2C6;  Herrick  v.  Laphairiy  10  Johns. 
281.)  The  court  erred  in  stating  to  the  jury  in  substance  that 
if  the  words  as  charged  were  not  proven  to  have  been  uttered 
by  the  defendant,  the  verdict  must  be  for  the  defendant. 
{Sherwood  v.  Chase,  11  Wend.  38;  McClanghy  v.  Wetinore 
6  Jghns.  82 ;  Ilutchins  v.  Blood,  25  Wend.  411 ;  Schoonover 
V.  Beach,  23  Wkly.  Dig.  348 ;  Fox  v.  Va^iderbeck,  5  Cow, 
513  ;  Miller  v.  Millar,  8  Johns.  74.) 

Monroe  Wheeler  and  Frank  J.  kelson  for  respondent. 
The  court  did  not  err  in  stating  to  the  jury  in  substance  that 
if  the  words  as  charged  were  not  proven  to  have  been  uttered 
by  the  defendant,  the  verdict  must  be  for  the  defendant. 
{People  V.  Dimmicky  107  N.  Y.  26 ;  Caldwell  v.  N.  J.  S.  Co., 
47  N.  Y.  282.) 

Werner,  J.  This  case  belongs  to  a  class  in  which  the 
number  of  interesting  and  perplexing  questions  of  law  are 
not  infrequently  in  inverse  ratio  to  the  importance  of  the 
subject-matter.  The  action  is  for  slander.  At  Trial  Term 
the  defendant  had  a  verdict,  and  the  judgment  entered  upon 
it  was  affirmed  at  the  Appellate  Division  by  a  divided  court. 
The  substance  of  the  allegations  of  the  complaint  is  that  the 
defendant  falsely  and  maliciously  accused  the  plaintiff  with 
having  committed  perjury.     At  the  trial  the  plaintiff  pre- 
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scnted  evidence  tending  to  sliow  that  in  au  action  tried  before 
a  justice  of  the  peace  and  a  jmy,  wherein  one  Mead  was 
plaintiff,  and  Lineimn,  the  plaintiff  in  the  case  at  bar,  was  the 
defendant,  evidence  liad  been  given  by  tlie  parties,  j)ro  and 
cofiy  upon  the  question  whether  Liuehan  had  exacted  usurious 
interest  in  a  loan  which  he  had  made  to  Mead.  Tliat  action 
resulted  in  the  defeat  of  Mead.  On  the  morning  following 
the  verdict  this  defendant,  who  had  acted  as  counsel  for  Mead, 
went  to  the  office  of  the  justice  for  the  purpose  of  paying  the 
costs.  At  that  time  and  place  the  plaintiff  and  the  defendant 
in  this  action  met  and  a  convei'sation  ensued  in  the  coiii'se  of 
which,  according  to  the  plaintiff  and  his  witnesses,  the  defend- 
ant directly  accused  the  plaintiff  of  having  committed  perjury 
in  the  suit  before  the  justice.  Several  witnesses  corroborated 
the  plaintiff.  The  defendant  and  a  number  of  other  witnesses 
gave  a  different  version  of  the  affair  and  stated,  in  substance, 
that  the  defendant  said  to  the  plaintiff,  ^'  I  wouldn't  have  sworn 
to  a  lie  for  all  that  was  involved,"  or  "I  wouldn't  have  done 
what  you  did  for  the  whole  amount  that  was  involved,  swear  to  a 
damned  lie."  With  immaterial  variations  several  witnesses 
for  the  defendant  testified  to  this  statement.  The  record  pre- 
sents the  controversy  with  all  the  detail  that  is  usual  in  such 
cases,  but  this  brief  outline  of  the  issue  is  a  sufficient  intro- 
duction to  the  only  two  questions  which  we  deem  it  necessary 
to  discuss. 

One  of  the  witnesses  for  the  plaintiff  was  asked  upon  cross- 
examination  whether  the  accusation  made  by  the  defendant 
against  the  plaintiff  had  injured  the  reputation  of  the  plaintiff 
in  the  estimation  of  the  witness.  Upon  the  direct  examina- 
tion of  several  witnesses  for  the  defendant  they  were  asked 
similar  questions.  These  questions  were  not  all  couched  in 
the  same  language,  but  they  were  substantially  identical  and 
one  may  be  selected  as  fairly  typical  of  the  rest.  "Did  the 
remarks  that  Nelson  made,  those  which  you  have  related, 
affect  the  reputation  of  Linehan  in  your  mind  at  all ! "  Each 
of  these  questions  was  objected  to  as  incompetent,  improper 
and  inadmissible.     The  objections  were  overruled,  the  plain- 


1910.]  LiNEHAN  V,  NkLSON.  485 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Wekneu,  J. 

tiff's  counsel  excepted,  and  in  each  instance  the  witness 
answered  in  substance,  ^'  It  did  not  affect  his  reputation  or 
good  name  in  my  ujind." 

The  question  is  tlius  flatly  presented  whether  a  defendant 
in  an  action  for  slander  may  introduce  in  evidence  the  impres- 
sions of  witnesses  to  the  slander  as  to  its  effect  upon  the  plain- 
tiff. Singular  as  it  may  seem,  this  question  does  not  appear 
ever  to  have  directly  arisen  in  an}'  case  argued  before  this 
court,  and  the  few  decisions  upon  it  in  otlier  jurisdictions  are 
so  scattered  and  meagrely  reported  that  wo  feel  at  liberty 
to  consider  it  upon  reason  nntrammeled  by  authority. 
There  can  be,  of  course,  only  two  theories,  upon  which 
the  admissibility  of  such  testimony  can  be  advocated.  One 
is  that  it  goes  to  the  defense  upon  the  merits  and  the 
other  is  that  it  may  be  considered  in  mitigation  of  damages. 
We  think  neither  is  practical.  In  all  cases  of  this  class  the  ulti- 
mate question  is  the  extent  of  the  pecuniary  injury  caused  by 
the  wrong.  If  witnesses  are  to  be  permitted  to  testify  to 
their  mental  impressions  as  to  the  effect  of  a  slander,  it  will 
introduce  into  this  kind  of  litigation  a  new  element  of  specu- 
lation and  uncertainty.  One  witness  may  not  believe  the 
accusation  of  A  against  B  because  the  reputation  of  B  is  so 
high  as  to  preclude  any  belief  of  its  truth ;  another  witness 
may  disbelieve  it  because  he  has  no  confidence  in  the  truth- 
fulness of  A.  In  either  event,  it  is  simply  the  statement  of  a 
belief;  a  mere  mental  operation  of  the  witness.  Upon  this 
shadowy  kind  of  testimony  a  defendant  could  justify  or  miti- 
gate a  slander  in  one  case  because  nobody  would  believe  him, 
and  in  another  case  because  the  reputation  of  the  person 
assailed  is  so  high  as  to  render  him  immune  from  harm. 
Under  such  a  rule  a  person  of  lofty  character  might  be  slan- 
dered with  impunity,  upon  the  theory  that  it  could  not  hurt 
him  because  the  defamatory  charges  would  not  be  believed  ; 
or  a  slanderer  might  escape  the  consequences  of  his  wrong  by 
proving  his  own  mendacity.  It  would  be  unwise,  to  say  the 
least,  at  this  late  day  to  engraft  upon  the  law  relating  to  slan- 
der a  rule  of  evidence  so  clearly  opposed  to  the  expeditious 
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and  practical  disposition  of  trials.  There  are  also  otiier  con- 
trolling reasons  of  convenietice  which  forbid  resort  to  such 
evidence.  If  one  or  more  witnesses  to  a  slander  may  be  called 
to  testify  to  their  belief  that  it  had  no  injurious  effect,  other 
witnesses  may  of  course  be  called  to  express  a  contrary  opin- 
ion. We  do  not  see  why  the  same  rule  would  not  obtain  in 
actions  for  libel.  All  the  readers  of  a  libelous  article  could, 
therefore,  be  called  upon  to  testify  to  their  impressions,  pro 
and  cofij  as  to  its  effect  upon  the  person  libeled.  It  would 
follow  that  the  reasons  for  their  beliefs  would  logical!}^  he  the 
proper  subject  of  cross-examination.  This  would  multiply 
coliateml  issues  and  render  trials  interminable.  The  result  of 
such  procedure  can  be  more  easily  imagined  than  described. 
Without  extending  the  discussion  upon  this  featui*e  of  the 
case,  we  conclude  that  the  evidence  was  improj^rly  received. 

There  is  another  aspect  of  this  case  in  which  we  think  error 
prejudicial  to  the  plaintiff  was  committed  by  the  learned  trial 
court.  The  slander  charged  in  the  complaint  and  supported 
by  the  evidence  for  the  plaintiff  was  tliat  he  had  been  guilty 
of  perjury.  As  to  that  the  trial  court  correctly  charged  the 
jury  that  it  was  slanderous  ;?^r  se  because  it  imputed  to  the 
plaintiff  the  connnission  of  a  felony.  {IJopkins  v.  Beedle^ 
1  Caines,  347.)  As  we  have  already  indicated,  however,  the 
defendant  and  his  witnesses  gave  a  different  version  of  the 
matter.  They  testified  that  the  defendant  did  not  in  express 
words  charge  the  plaintiff  with  having  committed  perjuiy, 
but  that  defondant  in  addressing  the  plaintiff  merely  said, 
"I  wouldn't  have  done  what  you  did  for  the  whole  amount 
that  was  involved,  swear  to  a  damned  lie." 

As  bearing  upon  that  feature  of  the  evidence  the  learned 
trial  court  in  the  body  of  the  charge  instructed  the  \\\Yy  that 
if  the  defendant  did  not  use  the  words  as  claimed  by  the 
plaintiff  and  did  not  charge  the  plaintiff  with  having  com- 
mitted perjury,  the  verdict  would  have  to  be  for  the  defend- 
ant. That  passage  in  the  charge  does  not  seem  to  have  been 
excepted  to  by  the  plaintiff's  counsel,  but  later,  upon  the 
request  of  defendant's  counsel,  the  court  charged,  "  that  if 
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the  jury  lind  that  the  defendant  said  in  substance  only  that  ^  I 
wouldn't  Imve  sworn  to  a  lie  or  damned  lie  for  all  that  was 
involved/  or  '  all  in  the  case,'  it  was  not  slander  and  the  jury 
should  find  for  the  defendant."  That  instruction  was  specitic- 
ally  excepted  to  and  we  think  it  presents  an  error  which  is 
fatal  to  the  judgment.  The  question  whether  the  words 
admitted  by  the  defendant  and  his  witnesses  to  have  been 
used,  amounted  to  a  charge  of  perjury,  depends  entirely  upon* 
the  conditions  and  circumstances  in  which  thev  were  uttered. 
Had  they  been  spoken  genemlly  and  without  reference  to  the 
suit  in  Justice's  Court  in  which  the  plaintiff  had  testified,  the 
learned  trial  court  would  have  been  justified  in  stating  as 
matter  of  law  that  the  naked  words,  unrelated  to  any  occa- 
sion on  which  perjury  was  possible,  would  not  be  slander- 
ous per  se.  {Hopkins  v.  Bcedle^  \  Caines,  347  ;  Yaxtghn  v. 
Uaven^^  8  Johns.  109 ;  Bullock  v.  Koo?i^  9  Cow.  30.)  But 
they  were  in  fact  spoken  in  the  office  of  the  justice  of  the 
peace,  on  the  morning  after  Linehan  had  testified  upon  the 
issue  of  alleged  usury,  and  it  was,  to  say  the  least,  a  question 
of  fact  to  be  submitted  to  the  jury  whether  the  language  used 
by  the  defendant  referred  to  the  testimony  upon  that  trial, 
and  if  it  did,  whether  those  who  heard  it  understood  it  as 
charging  the  plaintiflE  with  having  committed  perjur3\  Upon 
that  branch  of  the  case  the  question  of  law  for  the  court  to 
decide  was  whether  the  words,  in  the  connection  in  which 
they  were  used,  might  have  been  understood  as  imputing  to 
the  plaintiff  the  crime  of  perjury.  As  the  evidence  required 
that  question  to  be  answered  in*  the  aftirmative,  it  was  for 
the  jury  to  determine  as  a  question  of  fact  whether  those 
who  heard  the  words  did  so  understand  them.  {Hayes  v. 
Ball,  72  N".  Y.  418;  Warner  v.  Southull,  165  N.  Y.  496.) 

The  judgment  of  the  Appellate  Divisiqn  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray  and  Willard  Bartlett,  JJ.,  concur ; 
Haight,  IIiscock  and  Chase,  J  J.,  concur  on  second  ground 
stated  in  opinion. 

Judgment  reversed,  etc. 
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Ralph  W.  Ashcroft,  Respondent,  v.  John  II.  Hammond, 

Appellant. 


—  privileged  communications  —  when  communication  is  pre- 
sumptively privileged,  plaintiff  must  show  falsity  thereof,  and 
that  it  was  actuated  by  malice — evidence  —  when  questions  are 
for  the  jury  —  when  for  the  court. 

A  writt-en  comtnuniciition  belween  private  persons  concerning  their  own 
affairs  is  prima Jacie  privileged.  And  though  all  that  is  said  is  under 
mistake,  yet  the  words  arc  not  for  that  reason  alone  actionable.  Where 
both  the  party  making  and  tlie  party  rjceiving  the  communication  have 
an  interest  in  it,  it  is  privileged. 

When  a  communication  is  presumptively  privileged ,  to  render  it  action- 
able it  is  incumbent  on  the  plaintiff  to  prove  that  it  was  false  and  that 
the  defendant  was  actuated  by  express  malice  or  actual  ill  will.  Those 
questions  arc  for  the  Jury,  only  when  there  is  evidence  in  the  case 
warranting  their  submission,  and  in  such  case  the  burden  of  proof  is 
on  the  plaintiff. 

Defendant  In  reply  to  a  telegram  from  a  person  interested  like  himself  in 
the  proper  management  of  a  corporation,  and  tlic  settlement  of  a 
controversy  which  had  arisen  as  to  the  validity  of  the  election  of 
a  board  of  directors,  sent  a*  telegram  reflecting  upon  the  competency 
of  plaintiff,  wlio  bad  formerly  been  manager  of  tlie  corporation  and 
was  then  actively  engaged  in  the  controversy.  ffeUf.  upon  review 
of  the  record,  that  it  is  destitute  of  .any  facts  or  evidence  which 
would  justify  an  inference  of  malice  on  the  part  of  the  defend- 
ant or  destroy  the  privilege  to  which  his  communication  was  prima 
facie  entitled. 

Athcroft  T.  Hammond,  132  App.  Div.  3,  reversed. 

(Argued  January  27,  1910;  decided  February  15,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  23, 1909,  which  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 
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James  Byrne,  A.  L,  Humes  and  EUhu  Root,  Jr.,  for 
appellant.     Wlietlier  the  alleged  libel  is  a  privileged  coin- 
innnication  or  not  is  a  question  for  the  court.     {Lovell  Co,  v. 
Houghton,  IIG  N.  Y.  520;  Odgers  on  Libel  &  Slander  [4th 
ed.],  217.)     The  telegram   upon   which  plaintiflPs  case  was 
based  is  a    privileged    communication,  and    the    Appellate 
Division  erred  in  holding  that  an  occasion  of  privilege  was 
not  shown.     {Klinck  v.  Colhy,  46  N.  T.  427;  Edmondsoix  v. 
Bush,  1  K.  B.  371 ;  Broughton  v.  McGrew,  39  Fed.  Rep. 
672 ;  Scullin  v.  Harper,  78  Fed.  Rej).  460 ;  Walker  v.  Best, 
107  App.  Div.  304;  Odgers  on  Libel  &  Slander  [4th  ed.], 
264.)     A  privileged  communication  is  presumed  to  have  been 
made  in  good  faith,  and  to  overcome  the  presumption  the 
plaintiff  must  offer  proof  of  express  malice.     The  mere  falsity 
of  the  alleged  libelous  language  is  not  such  proof.     {Hem- 
mens  V.  Nelson,  138  N.  Y.  517 ;  Haft  v.  F.  Nat.  Bank,  19 
App.  Div.  423;  Decker  v.  Gaylord,  35  Hun,  584;  Lewis  v. 
Chapman,  16  N.  Y.  369;  L(yvell  Co.  v.  Houghton,  116  N.  Y. 
520.)     The  Appellate  Division  erred  in  holding  that  there 
was  any  evidence  of  actual   malice   tending  to  defeat  the 
defense  of  privilege.     {Fowles  v.  Bowen,  30  N.  Y.  20 ;  ShoU 
well  v.  Dixon,  163  N.  Y.  43;  Somerville  v.  Hawkins,  10 
C.  B.  583 ;  McCarty  v.  LamUey,  20  Ai)p.  Div.  264 ;  Haft 
V.  F.  Nat.  Bank,  19  App.  Div.  423.)     The  defendant  com- 
mitted no  wrong  by  sending  his  message  by  telegraph  instead 
of  mail.     {Broughton  v.  McGrew,  39  Fed.  Rep.  672 ;  Klinck 
V.  Colhy,  46  N.  Y.  427 ;  Lawless  v.  A.  E.,  etc.,  Co.,  L.  R.  [4 
Q.  B.]  262 ;  Caldwell  v.  Storey,  107   Ky.   10 ;  Boxius  v. 

GoUet,  L.  R.  [1  Q.  B.  1894]  842 ;  Fdmundson  v.  Birch,  L. 
R.  [1  K.  B.  1907]  371.) 

li.  A.  Mansfield  Hobbs  for  respondent.  The  stAtements 
contained  in  the  telegram  sent  by  the  defendant  in  reference 
to  the  plaintiff  were  not  privileged.  (18  Am.  &  Eng.  Ency. 
of  Law,  1023;  Atioater  v.  M.  N.  Co.,  67  Conn.  504;  Odgei*8 
on  Libel  &  Slander,  220 ;  Mclntyre  v.  Weinert,  195  Penn.  St. 
52;  Lewis  y.  Chapman, 1(}  N.  Y.  370;  Sarahsonv.  W.Assn,^ 
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44  A  pp.  Div.  302;  Payne  x.  Jioiisa^  46  App.  Div.  315; 
Kllnek  V.  Colbf/y  46  N.  Y.  427 ;  SicMes  v.  KUng^  60  App. 
IJiv.  519;  Rose  v.  /.  E.  Co.,  110  App.  Div.  43T;  Sheftall  v. 
C.  G.  7?.  Ji.  Co,,  123  Ga,  589;  Brigffs  v.  Brown,  46  So. 
Rep.  325.)  Tlio  libelous  statements  complained  of,  having 
l>een  communicated  by  means  of  a  telegram,  is  sufficient  pub- 
lication to  destroy  the  privilege  if  such  liad  ever  existed. 
{Mu7i8on  V.  Zai/iroj}j  96  Wis.  386 ;  Williamson  v.  Freer,  L.  R. 
[9  C.  P.]  393 ;  People  v.  Well,  5  K  Y.  Supp.  855 ;  Newell  on 
Slander  &  Libel,  233 ;  Peterson  v.  IF.  U.  T.  Co.,  69  Minn. 
18;  72  Minn.  41;  75  Minn.  368;  Whitjield  v.  S.  E.  R.  R. 
Co.,  27  L.  J.  Q.  B.  229 ;  Gamhrill  v.  Schooley,  93  Md.  48 ; 
Pullman  v.  Hlll^  L.  R.  [1  Q.  B.]  524 ;  Runnney  v.  Wortli- 
ley,  186  Mass.  144  ;  Youmans  v.  Smith,  153  N.  Y.  214.)  The 
questions  of  malice,  good  faith,  a  hoii'afide  belief  in  the  trutli, 
or  a  wanton  and  reckless  disregard  of  plaintiff's  rights  involved 
in  this  case,  made  it  imperative  that  the  case  should  Iiave  been 
submitted  to  the  jury.  {McDanald  v.  M.  S.  Ry.  Co.,  167 
N.  Y.  m ;  SJiarj)  v.  E.  R.  R.  Co.,  184  K.  Y.  100;  Atwater 
V.  M.  N.  Co.,  67  Conn.  504;  Klinck  v.  CoOry,  46  N.  Y. 
427 ;  Mattice  v.  Wilcox,  147  X.  Y.  624 ;  lewis  v.  C /tap- 
man,  16  N.  Y.  369;  Payne  v.  Rouss,  46  App.  Div.  315; 
Sullivan  V.  S.  11.  E.  C.  Co.,  47  L.  R.  A.  859 ;  Ronhle  v. 
Haven,  103  N.  W.  Rep.  850 ;  Abraham  v.  Baldwin,  52  Fla. 
151.) 

Cullen,  Ch.  J.  The  action  is  for  libel.  The  publication 
complained  of  is  a  telegram  sent  from  the  defendant  to 
Samuel  L.  Clemens  in  negotiations  to  settle  a  controversy 
that  had  arisen  over  the  affairs  of  the  Plasmon  Company. 
Plasmon  is  a  product  of  milk  obtained  by  processes  protected 
by  patents.  The  parent  company  was  an  English  corpora- 
tion. The  Plasmon  Company  of  America  was  capitalized  at 
7,500  shares  of  stock  at  the  par  value  of  one  hundred  dollars. 
The  English  company  held  2,500  shares  issued  in  considera- 
tion of  the  patent  rights  for  this  country  transferred  to  the 
American  company;  the  defendant,  1,250  shares;  his  wife, 
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229  shares;  Clemens,  400  shares,  and  the  plaintiff  10  sliaree, 
besides  whom  there  were  other  stockholders.  The  riglits 
obtained  from  the  English  company  were  first  held  by  what 
is  termed  the  Plasmon  Syndicate,  the  members  of  which,  in 
the  spring  of  1902,  formed  the  Plasmon  Company.  The 
company  and  its  predecessor,  the  syndicate,  seem  to  have 
been  unfortunate  from  the  beginning.  The  first  manager,  a 
Dr.  Cook,  left  the  syndicate  in  December,  1901,  under  charges 
of  dishonesty.  He  was  succeeded  by  one  Wright,  who  became 
general  manager  of  the  company  on  its  incorporation.  The 
plaintiff  l>ecame  assistant  manager  in  June,  1902;  secretary 
and  treasurer  in  December,  1902;  manager  in  May,  1903; 
auditor,  March,  1904,  and  manager  again  in  June,  1904.  In 
May,  1903,  Wright  left  the  service  of  the  company  also  under 
charges  of  dishonesty  and  of  fraudulent  issue  of  stock.  In 
August,  1904,  the  company  became  practically  insolvent.  To 
aid  it,  the  defendant  loaned  it  the  sum  of  $10,000,  to  be  repaid 
in  thirty  days,  and  took  as  security  therefor  a  mortgage  on 
all  its  property  and  assets.  The  mortgage  was  not  authorized 
or  ratified  by  the  stockholders.  The  condition  of  the  com- 
pany did  not  improve.  As  is  usual,  lack  of  success  bred  dis- 
sension. The  English  company,  the  largest  stockholder  in 
the  American  company,  protested  against  the  mortgage. 
The  defendant  proposed  a  plan  to  reorganize  the  company 
and  put  in  additional  capital.  That  plan  did  not  meet  the 
approval  of  the  other  stockholders  and  the  controversy  became 
acute.  Finally,  at  a  stockholders'  meeting,  on  September  Ist, 
1904,  a  new  board  of  directors  was  elected.  One  Wheeler, 
who  had  previously  been  vice-president  of  the  company  and 
represented  the  defendant's  interest  therein,  refused  to 
recognize  the  election  as  legal  because  a  majority  of  the  stock 
was  not  voted  thereat.  He  sought  to  retain  possession  of  the 
offices  of  the  company.  Litigation  followed  both  in  the  state 
and  federal  courts,  where  the  validity  of  the  election  was 
upheld.  The  plaintiff  was  elected  general  manager  by  the 
new  board  and  immediately  thereafter  sent  these  telegrams 
to  the  defendant  and  his  secretary  : 
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''  New  York,  Sej}t  Isiy  1904,  via  Glou- 

"  CESTKR,  Ms.,  A^J>t.  1st. 

"  John  Hays  Hammond  : 

"  Care  Eastern  Yacht  Club  Stn,  Bar  Harbor,  Me. 
"  At  to-day's  adjourned  annnal  meeting  of  Plasmon  Com- 
pany an  entirely  new  board  was  elected  and  Wheeler  was 
thereby  put  out  of  office  ;  we  desire  to  repay  your  loan  imme- 
diately.    Please  wire  Truslow  at  once  accordingly. 

'^  PLASMOX  CO.  OF  AMERICA. 

"  R.  W.  AsHCROFT,  Manager^ 

"  New  York,  N.  Y.,  Sej>L  Ut,  1904. 
"  Yjjl  Gloucester,  Mass.,  Sej}t.  Isl^  1904. 
"  John  Hays  Hammond, 

"  Care  Eastern  Yacht  Club,  stn,  Bar  Harbor,  Me. 

"  Strongly  advise  you  to  instruct  Wheeler  not  to  resist  the 

new  Plasmon  Board,  otherwise  you  will  antagonize  interests 

whose  hostility  you  and  your  Guggenheim  associates  can  least 

of  all  afford  to  incur.     Will  explain  to  Campbell  to-morrow. 

"  R.  W.  ASHCROFT.'* 
"  James  Douglas  Campbell, 

"  C/o  John  Hays  Hammond, 

"  71  Boadway,  City  of  New  York. 
"  Not  hearing  from  Hammond  I  wish  to  infonn  you,  bis 
private  secretary,  that  unless  Wheeler  immediately  quits  his 
arbitrary  and  illegal  acts  regarding  Plasmon  matter,  Ham- 
mond and  his  Guggenheim  associates  will  incur  the  active 
hostility  of  people  whose  antagonism  would  result  in  great 
financial  loss  to  Guggenheim.  I,  therefore,  strongly  urge  you 
to  get  into  touch  with  Hammond  at  once  and  induce  him  to 
order  Wheeler  to  quit  fighting  over  a  dry  bone.     I  will  pay 

Hammond  loan  Tuesday. 

«R.W.  ASHCROFT." 

Mr.  Clemens  in  the  controversy  sided  with  Ashcroft,  who 
testified  he  was  Clemens'  representative.  Conferences  took 
place  between  Mr.  Clemens  and  the  defendant,  but  without 
result.     On  September  15th,  the  plaintiff  and  Mr.  Clemens 
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called  at  the  defendant's  liotel  for  further  conference,  but 
found  him  out  of  town.  Thereupon  the  following  telegram 
was  seirt : 

"  New  York,  Sej?L  15,  1904. 
"  John  Hays  Hammond  : 

"  Broughton  suggests  Truslow  should  act  as  your  attorney 
and  proxy  in  Plasnion  matter.  We  cannot  accept  Davis,  or 
any  one  else  as  permanent  manager,  but  will  guarantee  to 
protect  your  22^  interest  on  terms  stipulated  by  you.  Papers 
covering  Truslow's  appointment  mailed  you  special  delivery 
to-night.  Please  return  them  to  me  at  Hotel  "Walcott. 
Please  wire  Wheeler  instructing  him  to  vacate  Plasmon 
offices  forthwith ;  withdraw  his  policemen,  recognize  new 
board  and  release  bank  account.  Also  wire  Truslow  to 
relinquish  deed  of  trust  and  other  documents  on  payment  of 
your  loan  by  us.     Telegraph  reply  Hotel  Walcott. 

''  S.  L.  CLEMENS." 

To  this  the  defendant  answered  on  the  same  day : 

"  Gloucester,  Mass.,  Sept.  15,  1904. 
"  S.  L.  Clemens, 

"  Hotel  Walcott,  New  York. 
"I  shall  strongly  oppose  turning  over  Company  to  Ash- 
croft's  board  of  directors.  He  has  been  identified  with  the 
rotten  administration  of  Cook  and  Wright,  and  is  incompetent 
or  worse.  Unless  Davis  accepts  management  and  my  stipu- 
lation that  Ashcroft  should  not  be  employed  by  company,  I 
sliall  retain  Wheeler  for  the  present.  You  have  been  imposed 
upon  by  Ashcroft  and  others  regarding  Wheeler.  Am  going 
to  St.  Louis  to  morrow  to  be  absent  ten  days.  On  my  return 
I  will  discuss  matters  further  with  you  and  others  interested. 
Meanwhile  will  extend  date  payment  my  notes. 

"  JOHN  HAYS  HAMMOND." 

It  is  this  telegram  that  the  plaintiff  charged  to  be  libelous. 
The  trial  court  held  the  communiciition  privileged  and  dis- 
missed the  complaint.     The  Appellate  Division  reversed  the 
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judgment  on  that  decision  and  ordered  a  new  trial,  froui  whicli 
tlie  defendant  has  appealed  to  this  court. 

That  presumptively  the  defendant's  telegram  was  privi- 
leged is  entirely  clear,  and  the  question  was  one  for  deter- 
mination by  the  court  as  the  circunistances  were  not  in  dispute. 
{Lovell  Co.  V.  Ilotbght&Hy  116  N.  Y.  520.)  The  definition 
of  a  privileged  communication  given  by  Judge  Foixjer  in 
Klhick  V.  CoUby  (46  N.  Y.  427)  and  reiterated  in  all  the 
decisions  on  the  subject  since  is :  "  When  a  communication  is 
fairly  made  by  a  person  in  the  discharge  of  some  private  or 
public  duty,  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  is  concerned."  The 
learned  judge  further  said :  ''  A  written  communication 
between  private  persons  concerning  their  own  affairs  is  privwa 
fade  privileged.  And  though  all  that  is  said  is  under  mis- 
take, yet  the  words  are  not  for  that  reason  alone,  actionable. 
Where  both  the  party  making  and  the  party  receiving  the  com- 
munication, have  an  interest  in  it,  it  has  never  been  doubted 
that  it  was  privileged."  (p.  433.)  The  same  judge  said  in 
Hamilton  v.  Eno  (81  N.  Y.  116) :  "  The  occasion  that  makes- 
a  communication  privileged  is  when  one  has  an  interest  in  a 
matter,  or  a  duty  in  regard  to  it,  or  there  is  a  propriety  in 
utterance,  and  he  makes  a  statement  in  good  faith  to  another 
who  hfis  a  like  interest  or  duty,  or  to  whom  a  like  propriety 
attaches  to  hear  the  utterance."  (p.  124.)  Botii  the  defendant 
and  Mr.  Clemens  werevitally  interested  in  the  proper  manage- 
ment of  the  company  and  in  the  settlement  of  the  controversy 
that  had  arisen  as  to  the  validity  of  the  election  of  the  new  board 
of  directors.  They  were  its  largest  individual  stockholders  and 
their  interests  were  identical,  that  is  to  say,  they  were  equally 
interested  in  the  success  of  the  company,  but  they  were  in  con- 
troversy as  to  what  course  would  best  subserve  their  common 
interest.  Each  had  the  right  to  endeavor  to  convert  the  other 
to  his  own  view  and  for  that  purpose  to  state  such  facts  rela- 
tive to  the  subject  as  he  believed  to  be  true.  It  is  urged  by 
the  respondent  that  as  neither  ^[r.  Clemens  nor  the  defend- 
ant was  a  director  of  the  company,  but  merely  a  stockholder, 
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tlio  management  of  its  affairs  was  not  subject  to  their  control 
and  there  was  no  occasion  for  tlie  defendant  imparting  any 
information  concerning  the  plaintiff.  This  contention  is 
without  force.  All  parties  understood  that  while  neither 
Clemens  nor  Hammond  was  a  director,  they  represented  the 
two  warring  factions,  and  the  rival  boards  of  directore  were 
under  their  respective  controls.  Otherwise,  why  the  negotia- 
tions and  conferences  between  Mr.  Clemens  and  the  defend- 
ant and  why  did  the  plaintiff  act  as  Mr.  Clemens'  adviser 
therein  ? 

It  is  also  urged  that  the  privilege  which  might  protect  a 
written  or  oral  communication  from  the  defendant  to  Mr. 
Clemens  did  not  extend  to  a  telegraphic  messegc,  necessarily 
read  by  the  operators.     The  learned  judge  who  wrote  for  the  *  j 

court  below  did  not  accede  to  this  claim.     He  held  that  the  ^ 

sending  of  the  communication  by  telegraph  was  not  sucli  a 
disclosure  to  others  as  destroyed  the  privilege,  since  it  was  an 
ordinary  means  of  business  communication.  It  is  unneces- 
sary to  determine  the  general  question.  It  is  sufficient  to  say 
that  the  plaintiff  could  not  complain  of  the  method  of  com- 
munication adopted.  The  dispatch  from  Clemens  asked  for  an 
answer  by  telegraph,  and  the  plaintiff  wrote  that  dispatch  and 
sent  it.  He  says  he  wrote  it  merely  as  an  amanuensis,  at  Mr. 
Clemens'  dictation,  but  it  is  clear  he  was  at  the  same  time 
Mr.  Clemens'  adviser  and,  at  least,  he  acquiesced  in  the  con- 
tents of  the  telegram.  lie,  tlierefore,  consented  that  any 
communication  which  was  fairly  germane  or  responsive  to 
the  Clemens  telegram  should  be  sent  by  telegraph. 

The  defendant's  telegram  thus  being  presumptively  privi- 
leged, to  render  it  actionable  it  was  incumbent  on  the  plaintiff 
to  prove  that  it  was  false  and  that  the  defendant  was  actuated 
by  express  malice  or  actual  ill-will.  While  there  are  numer- 
ous cases  in  the  books  in  which  it  is  said  that  as  to  privileged 
communications  the  good  faith  of  the  defendant  and  the  exist- 
ence of  actual  malice  are  questions  of  fact  for  the  jury,  the 
ex|iression  must  not  be  misunderstood.  Those  questions  are 
for  the  jury  only  when  there  is  evidence  in  the  ease  warrant- 
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ing  their  submission  to  the  jury  and  the  burden  of  proof  is 
on  the  plaintiff.  (Lovell  Co.  v.  Iloughtoiiy  116  N.  Y.  520; 
Ilemmens  v.  Nelson^  13S  N.  Y.  617.)  Nor  is  evidence  of 
mere  falsity  of  the  charge  sufficient.  {Lewis  v.  Chapinan^ 
16  N.  Y.  369.)  It  is  true  tliat  a  communication  may  be 
so  extravagant  in  its  denunciations  or  so  vituperative  in  its 
character  as  to  justify  an  inference  of  malice.  The  defend- 
ant's telegram  is  subject  to  no  criticism  of  that  character. 
It  is  temperate  and  moderate  in  its  tone.  It  cast  no  asper- 
sion on  the  character  or  ability  of  the  plaintiff,  except  so 
far  as  related  to  the  exact  business  in  hand.  Doubtless  also  the 
plaintiff  might  establish  malice  by  proving  that  the  defendant 
knew  the  falsity  of  the  statements  made  by  him.  The 
only  statements  in  the  telegram  which  the  complaint  alleges 
to  have  been  false  are  that  the  plaintiff  was  "incompetent 
or  worse,"  and  that  he  had  imposed  on  Clemens  as  to 
Wheeler.  On  this  appeal  he  also  complains  of  the  statement 
that  he  was  identified  with  the  "rotten"  administration  of 
Cook  and  Wright.  That  the  administration  of  those  persons 
was  properly  characterized  as  "  rotten  "  is  testified  to  by  Mr. 
Clemens,  and  is  not  gainsaid.  It  is  true  that  the  plaintiff  was 
not  in  the  employ  of  the  company  until  the  accession  of 
Wright,  after  Cook  had  absconded.  But  that  the  plaintiff 
was  identified  to  some  extent  w4th  Wright's  administration  is 
unquestionable.  How  close  this  intimacy  was  is  shown  by  a 
letter  written  by  him,  concerning  the  affairs  of  the  company, 
to  a  third  party  during  Wright's  administration:  "Sooner 
than  have  any  scrap  with  Wright,  I  would  rather  step  down 
and  out.  I  am  his  nominee,  and  it  was  solely  on  the  strength 
of  his  personality  that  I  identified  myself  with  Plasmon.  He 
is  a  gentleman  and  is  playing  a  'gentleman's  game,'  and 
although  may  be  he  has  taken  a  card  from  the  bottom  of  the 
pack,  I  certainly  won't  accuse  him  of  having  done  it  with  dis- 
honest intentions."  This  seems  to  justify  a  belief  in  the 
plaintiff's  identification  with  Wright's  administration,  even  to 
the  exhibition  of  a  rather  lax  morality.  The  plaintiff  testifies 
that  at  the  time  of  submitting  a  i)roposed  contract  between 
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the  English  Piasinon  company  and  the  American  one  to  tlie 
defendant  he  had  discovered  that  Wheeler  had  a  secret 
arrangement  with  the  English  company  by  which  he  was  to 
be  paid  a  part  of  the  money  going  from  the  A  merican  com- 
pany to  the  English  company.  Yet,  he  failed  to  disclose 
that  fact  to  the  defendant.  The  plaintiff  in  his  telegrams 
endeavored  to  intimidate  the  defendant  by  threats  of  the  ani- 
mosity of  powerful  financial  interests  having  no  connection 
with  the  company.  To  the  competency  of  the  plaintiff  even 
Mr.  Clemens  declined  to  commit  himself.  In  answer  to  the 
question  whether  the  plaintiff  was  competent  he  testified  :  "  I 
cannot  say."  For  a  considerable  part  of  the  time  that  elapsed 
between  the  departure  of  Wright  and  the  final  controversy  in 
1904  the  plaintiff  acted  as  manager  of  the  company,  and  dur- 
ing this  period  its  affaii's  seem  to  have  gone  from  bad  to 
worse.  It  is  true  that  Wheeler  was  his  superior,  and  it  may 
be  that  want  of  success  was  despite  the  plaintiff's  competency 
and  not  by  reason  of  his  incompetency,  still  it  was  entirely 
natural  that  under  the  circumstances  the  defendant  might 
have  honestly  entertained  the  view  that  he  was  incompetent, 
and  the  burden  was  on  the  plaintiff  to  show  that  the  defend- 
ant did  not  believe  the  statement  he  made  in  the  telegram. 

Nor  is  there  any  evidence  in  the  record  of  extraneous  mat- 
ters that  would  justify  an  inference  that  the  defendant  had 
anv  dishonest  or  selfish  intention  in  his  conduct  towards  the 
company.  So  far  as  attempting  to  "freeze  out"  the  stock- 
holders, to  use  an  expressive  colloquialism,  the  evidence  is  to 
the  contrary.  He  twice  helped  the  company  by  advancing 
money  when  nobody  else  could  be  found  to  do  the  same,  once 
by  taking  new  stock  when  othere  declined  and  regarded  it  as 
worthless  ;  the  second  time  by  lending  it  $10,000.  The  sug- 
gestion that  his  conduct  as  to  this  loan  was  fraudulent  because 
the  mortgage  was  invalid  by  reason  of  failure  of  the  stock- 
holdere  to  consent  thereto  is  preposterous.  A  suspicious  man 
might  possibly  attribute  fraud  to  a  borrower  who  gave  his 
creditor  invalid  security,  but  how  there  could  be  any  element 
of  fraud  on  the  i)art  of  a  creditor  because  the  security  given 
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liiin  WHS  bad  it  is  difficnit  to  discern.  The  fact  is,  however 
as  testified  by  the  plaintiff  himself,  that  all  parties  at  the  time, 
being  ignorant  of  the  law,  regarded  the  mortgage  as  valid. 
In  conclnding  our  review  of  the  record  we  may  say  that  we 
find  it  destitute  of  any  facts  or  evidence  which  wonld  justify 
an  inference  of  malice  on  the  part  of  the  defendant  or 
destroy  the  privilege  to  which  his  communication  was  prima 
facie  entitled. 

It  was  held  by  the  Appellate  Division  that  no  case  of  privi- 
lege was  shown  because  the  telegram  was  sent  by  the  defend- 
ant in  furtherance  of  the  attempt  to  keep  out  the  new  board 
and  continue  the  old  board,  a  controversy  subsequently  deter- 
mined by  the  court  adversely  to  the  defendant's  claim.  It 
was  also  said  that  on  a  new  trial  the  defendant  might  establish 
the  illegality  of  the  election  of  the  now  board,  whei-eupon  an 
occasion  of  privilege  would  appear.  From  this  view  we  dis- 
sent. The  question  of  privilege  did  notdej)end  on  the  legal- 
ity or  illegality  of  the  new  election,  but  on  the  defendant's 
good  faith.  (^Lovell  Co,  v.  IIougKton^  supra.)  The  fact  that 
the  defendant  was  defeated  in  a  lawsuit  by  no  means  estab- 
lished bad  faith,  and  it  must  be  borne  in  mind  that  it  was  in 
negotiations  for  the  settlement  of  that  very  lawsuit  that  the 
alleged  libel  was  published. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  Trial  Term  affirmed,  with  costs  in  both 
courts. 

Gray,  IIaioht,  Werner,  Hisgook  and  Chase,  J  J.,  concur ; 
WiM.ARD  Bartletf,  J.,  abscut. 

Order  revereed,  etc. 
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John  Sweeney,   Apj)ellant,  v.  Edward  F.  O'Dwyer, 

Respondent. 

False  impxiBonxkient  —  erroneous  decision  by  judge,  of  matters 
within  his  jurisdiction,  does  not  render  a  warrant,  issued  in  pur- 
suance thereof,  void  —  when  complaint,  as  explained  and  limited 
by  opening  of  counsel  stating  facts  to  be  proved,  fails  to  state 
facts  sufficient  to  constitute  cause  of  action,  it  must  be  dismissed. 

Where  questions  of  law  and  fact  were  properly  before  a  judge  upon  an 
application  for  a  warrant  claimed  in  an  action  for  false  imprisonment 
to  have  been  illegally  issued,  so  that,  as  a  judge,  he  was  compelled  to 
act  judicially  on  questions  included  within  the  limits  of  a  subject  over 
which  be  had  jurisdiction,  it  cannot  be  held  that,  because  he  may  have 
acted  erroneously  and  decided  such  questions  in  a  wrong  way,  he  lost 
jurisdiction  and  that  his  order  and  warrant  became  void  and  a  mere 
nullity. 

In  an  action  for  false  imprisonment  upon  two  causes  of  action  the  allega- 
tions of  the  complaint  relating  to  the  first  cause  of  action  and  the  open- 
ing of  plaintiffs  counsel  explaining  such  allegations  show  that  the 
sole  complaint  against  the  defendant  and  against  the  validity  of  the 
warrant  which  he  issued  is,  that  in  proceedings  properly  instituted  in 
the  court  of  which  he  was  a  judge  and  before  him  as  such  judge  he 
erroneously  held  that  an  order 'in  supplementary  proceedings  requiring 
the  plaintiff  to  turn  over  to  a  receiver  certain  property,  in  form  pur- 
porting to  be  made  by  the  court  instead  of  by  a  judge  thereof,  was 
sufficient,  and  erroneously  determined  that  plaintiff  could  be  punished 
for  not  complying  with  an  order  requiring  him  to  deliver  possession  of 
such  property,  although  he  made  a  chiim  that  he  did  not  own  the 
same.  Held,  that  such  allegations  of  the  complaint  and  the  statement 
made  by  plaintiff*s  counsel  did  not  state  facts  sufficient  to  show  that 
the  defendant  was  without  jurisdiction  to  issue  the  warnint  and  that 
the  same  was  void,  and,  hence,  that  the  complaint  should  be  dismissed 
as  to  this  cause  of  action. 

The  second  cause  of  action  alleged  that  plaintiff  was  arrested  under  a 
second  warrant,  issued  by  the  same  defendant  after  plaintiff  was  dis- 
charged from  imprisonment  under  the  first  warrant.  The  allegations  of 
the  complaint  relating  to  the  invalidity  of  this  warrant  and  the  defend- 
ant's lack  of  jurisdiction  were  the  same  as  those  relating  to  the  first  war- 
rant. The  only  statement  mode  by  plaintiff's  counsel  in  his  opening 
relating  to  the  second  warrant  was,  in  substance,  that  the  plaintiff  was 
discharged  from  imprisonment  under  the  first  warrant  "  and  that  the  ink 
was  hardly  dry  when  the  defendant  in  the  case  signed  another  warrant 
of  commitment,  and  the  plaintiff  was  again  arrested."    Held,  that  this 
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statement  did  not  limit  plaintiff  under  his  complaint  to  proof  alone  of 
tlie  facts  stated  by  bim  as  establishing  the  nullity  of  the  first  warrant; 
that  such  sUitement  wns  not  so  full  and  complete  as  to  exclude  the  idea 
that  evidence  might  be  offered,  under  the  general  allegations  of  the  com> 
plaint,  of  such  additional  facts  as  would  sustain  the  second  cause  of 
action,  and  that  plaintiff  is  entitled  to  have  a  trial  upon  such  cause  of 
action. 
Siteeney  v.  O'Dwyer,  123  App.  Div.  889,  mollified. 

(Argued  January  36,  1910;  decided  February  15.  1910.) 

Appeal,  by  i)enuission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  13,  1907,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  tlie  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

liichanl  Krause  for  appellant.  The  complaint  alleges 
facts  constituting  two  causes  of  action  for  false  imprisonment 
again.st  the  defendant,  and  the  opening  statement  contained 
nothing  which  showed  that  the  defendant  was  not  liable  and 
tlie  dismissal  of  the  complaint  was,  therefore,  reversible  error. 
{LyU  V.  LittU^  28  App.  Div.  181 ;  Sanders  v.  Saxton^  182 
N.  Y.  477 ;  Kelly  v.  S.  M.  L,  L  Co,,  186  K  Y.  16 ;  Paijfie 
v.  Treathjoell,  16  Cal.  222;  rAn-'Mnnl  v.  Clyde,  86  N.  Y. 
384;  Kahi  v.  Ldrhln,  141  N.  Y.  144;  Wooley  v.  Neioconibe, 
87  N.  Y.  605 ;  Bryce  v.  R.  IL  Co.,  73  Hun,  233 ;  Bemey  v. 
Drexd,  33  Ilun,  34 ;  Thayer  v.  Gilc,  42  Hun,  268.) 

Max  D.  Steuer  for  respondent.  It  appearing  by  the 
pleadings  and  tlie  statement  of  the  plaintiffs  counsel  that  the 
defendant,  as  a  judge  of  the  City  Court,  had  jurisdiction  of 
the  person  and  proceeding  in  which  the  order  of  commitment 
was  made,  he  cannot  be  held  liable,  and  the  dismissal  of  the 
complaint  was  proper.  {Bradley  v.  Fisher,  13  Wall.  351; 
Lange  v.  Benedict,  73  X.  Y.  12 ;  Kraft  v.  Be  Venieuil,  105 
App.  Div.  45;  Gilbert  v.  Satt^rlee,  101  App.  Div.  316; 
Austen  v.  Vrooman,  128  N.  Y.  230;  Nowak  v.  Wall^,  31 
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N.  Y.  S.  R.  458 ;  Yates  v.  Lansing^  9  Johns.  395  ;  Fischer 
V.  Langheiriy  103  N.  Y.  84 ;  Staples  v.  Fairchildy  3  N.  Y . 
41 ;  Potter  v.  rurdy,  29  N.  Y.  106.) 

IIiscocK,  J.  This  action  was  brought  to  recover  damages 
for  alleged  false  imprisonment  which  occurred  under  two 
warrants  in  contempt  proceedings  successively  issued  by  the 
defendant,  wlio  was  a  judge  of  the  City  Court  of  the  city  of 
New  York.  Plaintiff  is  attempting  to  establish  that  each  of 
these  warrants  was  void,  both  on  tlie  face  thereof  and  for 
lack  of  jurisdiction  to  issue  the  same.  Ilis  action  was  dis- 
missed after  the  opening  of  his  counsel  at  the  Trial  Term  on 
the  ground  that  his  complaint  and  such  opening  considered 
together  did  not  state  facts  sufficient  to  establisli  his  claim,  and 
the  question  presented  on  this  appeal  is  whether  such  disposi- 
tion was  correct 

In  tlie  determination  of  the  question  it  will  be  appropriate 
first  to  examine  the  complaint.  This  sets  forth  two  pur- 
ported causes  of  action,  one  on  each  arrest  and  warrant,  and 
it  will  only  be  necessary  to  consider  the  sufficiency  of  tliose 
parts  thereof  which  directly  relate  to  the  alleged  invalidity 
of  the  warrants,  there  being  no  question  concerning  the  other 
portions.  The  allegations  of  each  count  of  the  complaint  on 
this  point  are  identical,  and  are  as  follows :  "  3.  That  the 
said  warrant  (under  which  plaintiff  was  arrested)  was  void. 
4.  That  the  said  warrant  appeared  void  upon  its  face.  5.  That 
the  defendant  knew  at  the  time  when  he  signed  and  allowed 
the  said  warmnt  that  he  had  no  power  to  sign  or  allow  it,  and 
that  it  was  void,  and  that  arrest  and  imprisonment  thereunder 
would  be  illegal." 

The  first  difficulty  has  been  to  determine  whether  these 
allegations  set  forth  facts  impeaching  the  validity  of  tl^  war- 
rant or  are  mere  statements  of  lescal  conclusions.  With  some 
doubt,  I  have  concluded  that  taken  together  they  state  suffi- 
cient facts,  if  proven,  to  establish  the  invalidity  and  nullity  of 
the  warrant.  {Siinser  v.  Cowan^  56  Barb.  395 ;  Clark  v. 
Bowcy  60  How.  Pr.  98 ;  Lange  v.  Benedict,  73  N.  Y.  12,  24.) 
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The  last  case  was  one  of  false  imprisonment,  and  the  phiiii- 
tiff  alleged  that  sncli  imprisonment  "  was  wrongful  and 
willful,  without  just  cause  or  provocation."  In  the  face  of  a 
demurrer  it  was  assumed  that  these  allegations  were  sufficient 
in  form,  it  simply  being  held  that  their  effect  was  qualified 
by  subsequent  allegations  of  speeitic  facts. 

This  determination,  however,  that  the  complaint  does  suffi- 
ciently set  forth  facts  making  invalid  the  wai*rant  issued  by 
the  defendant  and  under  which  the  plaintiff  was  imprisoned, 
does  not  decide  the  question  whether  the  latter's  action  was 
properly  dismissed,  l>ecausc  we  still  have  to  take  into  account 
the  opening  of  his  counsel  as  affecting  the  complaint.  When 
we  do  this,  I  reach  the  conclusion  that  in  such  opening,  which 
only  purported  to  recite  fully  the  details  constituting  the  firat 
purported  cause  of  action,  the  counsel  stated  facts  which  bo 
limited  and  impaired  the  force  of  the  general  allegations  of 
tlie  first  count  in  his  complaint  as  to  justify  the  court  in  dis- 
missing that  cause  of  action.  The  material  facts  which  the 
counsel  stated  that  he  intended  to  prove  in  support  of  his  first 
cause  of  action  were  that  a  judgment  had  been  recovered 
against  plaintiff  in  the  City  Court  of  New  York,  on  which 
proceedings  supplementary  to  execution  were  instituted 
against  him  in  said  court ;  that  thereafter  an  order  was  made 
by  said  court  in  said  proceedings  requiring  him  to  turn  over 
certain  proj)erty  to  a  receiver  who  had  been  appointed  of  hia 
property,  and  with  which  order  he  failed  to  comply,  claiming 
that  he  did  not  own  the  property  ;  that  thereafter  a  motion 
was  made  at  a  term  of  said  court  presided  over  by  defendant 
to  punish  plaintiff  for  contempt  in  violating  said  oixler,  and 
on  which  motion  he  duly  appeared  by  counsel  and  urged  that 
the  court  could  not  and  should  not  make  the  oixler  asked  for, 
firsty  because  the  property  did  not  belong  to  him,  eLud,  second^ 
because  the  original  order  requiring  plaintiff  to  give  possession 
of  the  property  to  the  receiver  had  been  made  by  the  court 
instead  of  by  a  judge  thereof,  and,  therefore,  was  a  nullity; 
that  notwithstanding  this  argument  an  order  was  made  of  pun- 
ishment for  contempt  requiring  the  plaintiff  to  pay  a  fine, 
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and  providing  that  if  said  fine  was  not  paid  within  a  certain 
time  lie  should  be  confined  in  the  county  jail ;  that  there- 
after the  time  having  expired,  and  plaintiff  not  having  com- 
plied with  the  order  by  payment  of  the  fine,  the  warrant 
complained  of  was  issued  by  defendant  committing  liim  to 
jail. 

When  we  read  this  opening  statement  of  counsel  we  ascer- 
tain the  true  meaning  of  the  very  general  allegations  in 
plaintiff^s  complaint  and  learn  the  precise  facts  which  he 
lioped  to  prove  in  support  thereof,  and  briefly  summarized  we 
perceive  that  the  solo  complaint  against  defendant  and  against 
the  validity  of  the  warrant  which  he  issued  is  that  in  proceed- 
ings instituted  in  the  court  of  which  he  was  a  judge  and 
before  him  as  such  judge,  he  erroneously  held  that  an  order 
made  by  the  court  instead  of  by  a  judge  thereof  requiring 
the  plaintiff  to  turn  over  to  a  receiver  certain  property  was 
suflicient,  and  erroneously  determined  that  plaintiff  could  be 
punished  for  not  complying  with  an  order  requiring  him  to 
deliver  possession  of  such  property  although  he  made  a  claim 
that  he  did  not  own  the  same.  I  think  we  may  almost 
assume  on  the  present  allegations  in  accordance  with  usual 
forms  of  practice  that  the  order  whose  form  is  complained  of 
was  at  the  worst  only  irregular.  {Phinney  v.  Broachell^  80 
N.  Y.  544,  546.) 

In  this  opening  statement  it  will  be  observed  that  any  claim 
of  other  lack  of  jurisdiction  and  any  claim  of  invalidity  of 
the  warrant  on  its  face  vanishes,  and  we  are  simply  pointed  to 
the  alleged  erroneous  conduct  of  the  defendant  with  respect 
to  the  two  points  mentioned.  It  seems  very  clear  to  me  that 
this  statement  is  not  of  sufficient  facts  to  show  that  the 
defendant  was  without  jurisdiction  to  issue  the  warrant  and 
that  the  same  was  void.  It  is  asserted  and  not  disputed  that 
the  City  Court  of  New  York  and  the  judges  thereof  had  juris- 
diction to  entertain  proceedings  supplementary  to  execution 
on  the  judgment  recovered  against  plaintiff  and  to  entertain 
proceedings  to  enforce  obedience  to  orders  by  contempt  pro- 
ceedings.    Such  court  was  one  of  record  and  while  of  limited, 
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that  is  statutory,  jurisdiction,  it  nevertheless  liad  ample  juris- 
diction of  the  matters  involved.  Tluis  it  appears  that  there 
was  jurisdiction  over  a  general  subject  which  included  the 
special  proceedings  before  defendant.  He  also  had  jurisdic- 
tion of  the  plaintiff  because  on  the  motion  on  which  the  order 
was  made  to  punish  the  latter  for  contempt  and  leading  to  the 
issuance  of  the  warrant  complained  of  plaintiff  dul}'  appeared 
by  counsel  and  presented  arguments  why  said  order  should 
not  1x5  made.  Therefore,  there  was  neither  lack  of  jurisdic- 
tion of  the  general  subject-matter  nor  of  the  person.  When 
plaintiff  argued  that  the  preliminary  order  requiring  him  to 
give  possession  of  his  property  to  a  receiver  duly  appointed 
in  the  supplementary  proceedings  was  a  nullity  because  made 
by  the  court  instead  of  by  a  judge  thereof  and  that  the  order 
should  not  have  been  made  because  he  did  not  own  the  prop- 
erty, defendant  was  required  to  pass  on  the  soundness  of  the 
propositions  thus  urged.  These  presented  questions  of  law  and 
fact  arising  in  a  legal  proceeding  properly  before  him.  As  a 
judge  he  was  compelled  to  act  judiciallj^  on  questions  included 
within  the  limits  of  a  subject  over  which  he  had  jurisdiction, 
and  it  seems  to  me  extravagant  to  argue  that  because  he  may 
have  acted  erroneously  and  decided  these  questions  in  a  wrong 
way,  assuming  such  to  have  been  the  case,  he  lost  jurisdiction 
and  his  order  and  warrant  became  void  and  a  mere  nullity. 
If  any  authority  is  needed  for  the  proposition  that  such  i-esult 
did  not  ensue,  it  may  be  found  in  Lange  v.  Benedict  (73 
N.  Y.  12)  and  Fischer  v.  Langhein  (103  N.  Y.  84). 

The  qvicstion  of  the  pro))riety  of  the  ruling  of  the  court  in 
respect  to  plaintiff's  second  cause  of  action  must  be  decided 
under  different  conditions.  AVhile  doubtless  the  facts  consid- 
ered in  connection  with  the  first  cause  of  action  would  be  appli- 
cable to  and  proved  as  part  of  the  second  cause  of  action,  I 
do  not  think  that  they  can  be  regarded  as  exclusive  of  every 
other  theory  of  the  invalidity  of  the  second  warrant.  The 
only  statement  made  by  counsel  in  his  opening  especially 
relating  to  this  warrant  was  in  substance  that  plaintiff  was 
discharged  from  imprisonment  under  the  first  warrant,  "and 
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the  ink  on  tbat  order  wtis  liardly  dry  wlien  defendant  in  tliis 
case  signed  anotlier  warrant  of  comniitment,  and  the  plaintiff 
was  again  arrested,"  and  this  statement  in  my  opinion  did  not 
limit  plaintiff  under  his  complaint  to  proof  alone  of  the  facts 
stated  by  him  as  establishing  the*  nullity  of  the  first  warrant. 
It  is  possible  that  facts  might  be  proved  and  considerations 
invoked  for  the  purpose  of  showing  that  the  second  warrant 
was  void  in  addition  to  tiiose  relied  on  in  the  case  of  the 
first  one,  and  counsel  did  not  make  his  statement  of  what  he 
intended  to  pri)ve  so  full  and  complete  as  to  exclude  the  idea 
tliat  possibly  evidence  might  be  offered  under  the  geneml 
allegations  of  the  complaint  of  such  additional  facts  which 
would  sustain  this  second  cause  of  action.  Therefore,  plain- 
tiff in  the  present  situation  is  entitled  to  count  on  tliis  element 
of  possibility  and  insist  that  he  shall  have  an  opportunity  to 
develop  it  on  the  trial. 

While  no  claim  was  or  has  been  made  by  appellant's  coun- 
sel either  at  the  trial  or  on  this  appeal  that  any  difference 
exists  in  the  status  of  his  two  causes  of  action,  still  this  dis- 
tinction appearing  to  us,  I  tliink  we  should  afford  relief  in 
accordance  there witli. 

The  judgment  appealed  from  should  be  affirmed  so  far  as 
it  relates  to  the  first  cause  of  action,  and  reversed  as  to  the 
second  one,  and  a  new  trial  granted  of  the  latter  cause  of 
action,  witliout  costs  to  either  party. 

Gray,  IIaight,  Werner  and  Chase,  JJ.,  concur;  Cullen, 
Ch.  J.,  and  Willard  BARTLErr,  J.,  not  voting. 

Judgment  accordingly. 
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John  II.  Spencer,  Appellanl,  v.  The  New  York  Central 
AND  Hudson  IIiv?:r  Railroad  Company,  Respondent. 

Spencer  v.  N,  T.  C.  A  H.  R  R.  R.  Co.,  123  App.  Div.  789,  affirmed. 
(Argued  November  17,  1909;  decided  December  7,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  entered 
January  24,  1908,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  gi-anted  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have. been  sustained  through 
defendant's  negligence. 

Stephen  C,  JiaUlwui   for  appellant. 

Rohert  A,  KutscJtbock  and  Charles  (J,  PaxiUllng  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Ccllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaight,  Werner,  AVillard  Bartletf  and  Chase,  JJ 


The  City    of  New   York,   Respondent,     v.   Charles    P. 

IIoLZDERBER,  Appellant. 

City  of  New  Tork  v.  IloUderber,  122  App.  Dlv.  918,  affirmed. 
(Argued  November  17.  1909;  decided  December  7.  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court  in    the    lii*st  judicial   department,    entered 
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December  24,  1907,  attiniiing  a  judgment  in  favor  of  plaintiff 
entered  uyton  the  decree  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  under  section  936  of  the  charter  of  the 
city  of  New  York  (L.  1901,  ch.  436)  to  enforce  the  collection 
of  a  personal  tax. 

ir.    IF^.  ^^iles  fur  appellant. 

Francis   K,  Pendleton^   Corporation   Counsel  {Theodore 
Connohj  and  Thomas  J*^.  Xootian  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,   Ch.   J.,  Gray,   Edward  T.  Bartlett, 
Haight,  Werner,  AVillard  Bartlett  and  Chase,  JJ. 


City  Keal  Estate  Company,  Appellant,  v.  Union  Trust 
Company  of  New  York,  as  Executor  of  William  F.  Kino, 
Deceased,  Respondent,  Impleaded  with  Another. 

City  Real  Estate  Co.  v.  King,  126  App.  Div.  911,  affirmed. 
(Argued  November  17,  1909;  decided  December  7, 1909.) 

Appeal  from  a  judgment  entered  July  28,  1908,  npon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  to  recover  upon  a  bond  and  to  foreclose  a 
mortgage. 

Edward  E.  Sjirague  for  appellant. 

Benjamin  A,  Morton  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,   Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Chase,  JJ. 
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Egbert  Gordon,  Jr.,  Kespondent,  v.  The  Village  of  Silver 

Creek,  Appellant. 

Gordon  v.  ViUage  of  Silcer  Creek,  127  App.  Div.  888,  affirmed. 
(Submitleii  November  17,  1909;  uecided  December  7,  1909.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  17,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  recover  damages  alleged  to  have  heen  suffered 
by  plaintiff  through  the  maintenance  of  a  nuisance  by  the 
defendant. 

George  E,  Towne  for  appellant. 

Thomas  II,  Larhins  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Robson,  J., 
below. 

(yoncur :  Gray,  Edward  T.  BARTLKrr,  IIaioht,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ.  Concurs  in  result: 
Cullen,  Ch.  J. 


Roland  R.  Conklin,  Ap)>ellant  and  Respondent,  v.  Harrt 
Raymond  et  al..  Respondents  and  Appellants. 

ConJdin  v.  Raymond,  127  App.  Div.  663,  affirmed. 
(Argueil  November  17,  1909;  decided  December  7,  1909.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division  of 
the  Suprenie  Court  in  the  first  judicial  department,  entered 
July  24, 1908,  modifying  and  affirming  as  modified  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term,  a  jury  having  been  waived,  in  an  action  to  recover 
for  the  alleged  conversion  of  certain  stocks. 

Henry  WoUinan  for  plaintiff,  appellant  and  respondent.     - 

Moaes  Weinman  and  Louis  Marshell  for  defendants, 
respondents  and  appellants. 
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Judgment  affirmed,  without  costs  to  either  j>arty ;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartltf,  Haight, 
Werner  and  Chase,  JJ.  Dissenting  on  opinion  of  McLacoh- 
LiN,  J.,  below :  Gray,  J.    Dissenting:  Willard Bartlett,  J. 


Albert  Lilienthal  et  al.,  Bespondents,  v.  The  German- 
American  Brewing  Company,  Appellant.  . 

Lilienthal  v.    Oernian- American  Brewing  Co.,   127    App.    Div.    941, 
affirmed. 
(Argued  November  17,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  tlic  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
21, 1908,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  upon  a  contract  of  sale. 

Charles  Newtmi  for  appellant. 

Charles  W.  Coleman  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,  Gray,  Edward  T.  Bartlktt, 
Haight,  Werner,  Willard  Bartleti  and  Chase,  JJ. 


Santiago  Porcella,  Appellant,  v,  Evermont  H.  Norton, 

Respondent. 

Porcella  v.  Norton,  127  App.  Div.  940,  affirmed. 
(Argued  November  18,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 4,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
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Trial  Term  in  an  action  to  recover  money  alleged  to  have 
been  paid  through  false  and  frandnleut  representations. 

Henry  G.  K.  Heath  for  appellant. 

Faneuil  D,  S.  Bethime  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,   Edwakd  T.   Bartlett, 
Haight,  Weknkb,  Willakd  BARTLE-rr  and  Chase,  J  J. 


Frederic  W.  Gardner,  Respondent,  v.  The  Roycrofters 

et  al.,  Appellants. 

Oanliier  v.  Tlie  Boycroften,  134  App.  Div.  45,  affirmed. 
(Argueil  November  18,  1909;  decided  December  7.  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 24,  1009,  aftirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  in  an  action  to  recover 
for  breach  of  contract  and  for  an  injunction. 

Jujnes  McCor^aick  Mitchell  for  appellailts. 

George  C,  Riley  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,   Edward   T.  Bartlett, 
IIaight,  Werner,  AVillard  BARTLErr  and  Chase,  JJ. 


Patrick   II.  McGratty   et  al..   Appellants,  v.   Frederick 

IIabii:rman,  Respondent. 

McGratty  y.  Haberman,  127  App.  Div.  199,  affirmed. 
(Argued  November  19»  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  entered  June  15,  1908,  upon  an 
order  of  the  Api)ellate  Division  of  tlie  Supreme  Court  in  the 
second  judicial  department,  overruling  plaintifiF^s  exceptions 
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ordered  to  be  Iieard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  jndg- 
nient  for  defendant  on  a  nonsuit  at  the  Trial  Term  in  an 
action  to  recover  a  balance  alleged  to  be  due  for  labor  per- 
formed and  materials  furnished. 

William  F,  Clare  for  appellants. 

Abraham  Beiiedict  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Ccllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willakd  BARTLErr  and  Chase,  JJ. 


Louisa  Schwalenbero  et  al.,  Appellants,  v.  Margaret  M. 

DcNN  et  al.,  Respondents. 

Schimlenberg  v.  Dunn,  124  App.  Div,  909,  nfflrmefl. 
(Submitted  November  19,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  29,  1908,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term  in  an  action  to  set  aside  a  sale  in  foreclosure. 

F,  J,  Moissen  and  George  Gree  for  appellants. 

David  B,  Ogden  and  Philip  S.  Dean  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,   Gray,  Edward  T.  BARTLErr, 
IIaight,  Wernkr,  AVillard  Bartlett  and  Chase,  JJ. 


Mary   Bloomer,  Bespondent,  v.  The    St.  Paul  Fire  and 
Marine  Insurance  Company,  Appellant. 

Bloomer  v.  8t,  Paul  Fire  <fe  Marine In$,  Co.,  127  App.  Div.  919,  affirmed. 
(Argued  November  19,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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June  18, 1908,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  npon  a  policy  of  tire  insurance. 

Sydney    IL    Palmer   and    Solomon  J.    lioaeiiblutn    for 
appellant. 

Nathan  P.  Bushnell  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur :  Cullkn,  Cli.  J.,  Gray,  Edward  T.  'Bartlktt, 
IIaighi,  Werner,  Willard  Bartlett  and  Chase,  JJ. 


New  York  Juvenile  Asylum,  Appellant,  v.  The  City  of 

New  York,  Respondent. 

Nete  York  Juvenile  Asylum  v.  City  of  New  York,  124  App.  Div.  824, 
aflirmed. 
(Argued  November  10,  1900;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  4,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  npon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  to  recover  money  paid  by  plaintiff  in 
discharge  of  certain  assessments  for  local  improvements. 

Joseph  Wamsley  for  appellant. 

Francis  K,  Pendleton^  Corporation  Counsel  {Clarence  Z. 
Barber  and  Tlieodore  Connoly  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Werner,  Willard  BARTLErr  and  Chasf,  JJ. 


Ella  H.  Lkffmann,  Appellant,  v.  The  Long  Island  Kail- 
road  Company,  Respondent. 

Leffmann  v.  Long Idand  R.  R.  Co.,  120  App.  Div.  628,  affirmed. 
(Argued  November  22.  1909;  decided  December  7,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
•Supreme  Court  in  the  second  judicial  department,  entered 
33 
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June  28,  1907,  revereing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial  in  an  action  to  restrain  tiie  0])erHtion 
of  tlie  defendants  railroad  upon  an  elevated  structure  in  front 
of  plaintiffs  premises. 

George  C.  Jmij  and  Charles  S.  Taher  for  apjiellant. 

Edward  M.  Shepard  and  Joseph  F.  Keany  for  respondent. 

Order  aftirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  cost^inall  courts,  on  opinion 
of  MiLLKR,  J.,  below. 

Concur :  CcrxKN,  Ch.  J.,  Gray.  Edward  T.  Bartlett, 
Haioht,  Yann,  Wernkr  and  Chase,  JJ. 


Robert  J.  Hairk,  Appellant,  v.  Joseph  J.  Huqhes,  Respond- 
ent, Impleaded  with  Others. 

Haire  v.  Hughes,  127  App,  Div.  530,  afHrmed. 

(Argued  November  23,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fii'st  judicial  department,  entered  July 
30,  1908,  upon  an  order  which  revereed  a  judgment  in  favor 
of  plaintiff  cntei*ed  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  and  directed  a  dismissal  of  the  com- 
plaint in  an  action  by  an  attorney  against  his  client  to  recover 
upon  a  contract  of  retainer. 

Philip  Carpenter  and  Harry  Eckhard  for  appellant. 

Charles  Lex  Brooke  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Werner  and  Chase,  JJ. 
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Eliza  Mowson,  Appellant,  v,  Isaac  N.  Salyerds  et  al., 

Respondents. 

MoiMon  Y.  Salyerds,  115  App.  Div.  883,  affirmed. 
(Argued  November  23,  1909;  decided  December  7, 1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  23, 1906,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  recover  damages  for  and 
to  abate  a  nuisance. 

TF.  Ilenrij  Davis  for  appellant. 

Clareyice  IF.  McKay  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cdllen,  Ch.  J.,"  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


Frank  Messina,  Appellant,  t;.  The  United  States  Mortgage 
AND  Trust  Company,  as  Receiver  of  the  Brooklyn  Wharf 
AND  Warehouse  Company,  Respondent. 

Memna  v.  U.  S.  Mortg<ige  A  Trust  Co,,  113  App.  Div,  914,  affirmed. 
(Argued  November  23,  1909 ;  decided  December  7,  1909.) 

Appeal. from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8, 1906,  which  revei-sed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial  in  an  action  by  an  employee 
to  recover  for  personal  injuries  alleged  to  have  been  sustained 
through  the  master's  negligence. 

Williain  Adams  Robinson  for  appellant. 

Charles  I,  Oliver  and  Frederick  E,  Fisliel  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 
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Mary  A.  Kraus  et  a1.,  as  Executors  of  Mart  Mobst,  Appel- 
lants,  V,  CoNTiNKNTAL  CASUALTY  CoMPANY,  Respondent. 

Moat  V.  Continental  Camtaltp  Co.,  123  App.  Div.  897,  aflirmeil. 
(Argued  November  23,  1909;  decided  r)ecember  7,  1909.) 

Appkal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
Noveml)er  22,  1007,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
an  Equity  Term  in  an  action  to  recover  upon  a  policy  of 
accident  insurance. 

I^orJ  HVnV^  for  appellants. 
Walter  S,  Jenkins  and  Mant^on  Maveriek  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  ground  that  the 
action  was  brought  too  late  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaight,  Vann,  Werner  and  Chase,  J  J. 


John  W.  Daly,  Respondent,  v,  Paul  F.  Rrineldt  et  al., 

Ap|)ellants,  Impleaded  with  Others. 

D(dy  V.  Rei}iMt,  121  App.  Div.  918.  affirmed. 

(Argued  November  23,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  23,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  foreclose  a  mortgage. 

George  J/.  H,  Hehulz  and  Louis  S.  Goehel  for  appellants. 

John  M.  Digney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Werner  and  Chase,  J  J. 
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David  M.  Gurofsky,  as  Administrator  of  the  Estate  of 
Fanny  C.  Gurofsky,  Deceased,  Appellant,  v.  Lehigh 
Valley  Railroad  Company,  Respondent. 

Gurofsky  v.  Lehigh  ValUy  R  R.  Co,,  121  App.  Div.  126.  affirmed. 
(Argued  November  24,  1909;  decided  December  7,  1909.) 

Appeal  from  a  judgment  entered  December  3,  1907,  upon 
an  order  of  tlie  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  overruling  plaintiff's  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  defendant  upon  the  verdict  directed  by  the  trial 
court  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  by  defendant's 
negligence. 

Vernon  Cole  for  appellant. 

Daniel  J.  Kenejicky  Lyman  M,  Bass  and  Elton  IL  Beals 

for  respondent. 

. 
Judgment  aftiiined,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 

IIaioht,  Vann,  Werner  and  Chask,  JJ. 


In  the  Matter  of  the  Application  of  The  Morr  Haven  Canal 
Docks  for  Payment  of  an  Award  Made  in  the  Proceedings 
to  0|>en  Canal  Place  in  the  Borough  of  the  Bronx,  City  of 
New  York. 

The  City  of  New  York,  Appellant;  The  Morr  Haven 

Canal  Docks  et  al..  Respondents. 

(Submitted  November  29,  1909;  decided  December  7,  1909.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.    (See 
196  N.  Y.  175.) 
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In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Relative  to 
Acquiring   Lands  Required   for   the   Opening  of  Walton 
Avenue. 

In  the  Matter  of  the  Petition  of  Louis  Brass  et  al.,  Relative 
to  Damage  Caused  by  the  Closing  of  Fourth  Avenue  and 
Certain  Other  Streets. 

The  City  of  New  York,  Appellant;  Henry  Edelmuth,  as 
Executor  of  Adolph  Edelmuth,  et  al.,  Respondents. 

Matter  of  Mayor,  etc.,  of  New  York  {Walton  Ave.),  131  App.  Div.  606, 
afflrmcd. 
(Argued  November  9,  1909 ;  decided  December  7,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Krst  judicial  department,  entered 
August  31,  1909*  which  confirmed  the  report  of  commission- 
ers of  estimate  and  assessment  in  the  above-entitled  proceed- 
ings which  report  awarded  to  tlie  respondents  damages  for 
the  extinguishment  of  private  easements  in  certain  streets 
which  were  closed  in  connection  with  such  opening. 

• 
Francis  K,  Pendleton^  Corporation  Counsel  {Thomas  C, 

Blake^  Theodore  Connoly  and  John  P,  Dunn  of  counsel), 

for  appellant. 

Benjamin  Trapnell^  Harold  Swain  and  Joseph  A. 
Flannery  for  respondents. 

HiscocK,  J,  We  agree  with  the  Appellate  Division  in  its 
disposition  of  all  of  the  questions  involved  on  this  appeal. 
These  have  been  so  fully  and  satisfactorily  discussed  in  the 
prevailing  opinion  written  by  Mr.  Justice  Laughlin  that  we 
should  not  add  even  briefly  to  what  has  been  said,  except  for 
the  fact  that  in  its  contention  that  the  award  of  damages  to 
the  respondents  for  the  extinguishment  of  their  pnvate  ease- 
ments in  streets  discontinued  and  closed  in  the  above  pro- 
ceeding is  improper,  the  appellant,  the  City  of  New  York, 
insists  that  it  is  sustained  by  our  recent  decision  in  the  case  of 
Johnson  dE?  Company  v.  Cox  (196  N.  Y.  110). 
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We  see  no  opportunity  to  donbt  that  prior  to  such  decision 
it  had  been  settled  that  when  in  proceedings  like  the  present 
^ne  damages  have  been  awarded  to  a  proi>erty  owner  for  the 
extinguishment  of  his  private  easements  in  a  street  that  was 
closed  and  such  propcrtj''  owner  has  assented  to  such  proceed- 
ings and  claimed  such  award,  the  city  cannot  successfully  resist 
the  payment  on  the  general  grounds  that  it  was  unconstitu- 
tional and  improper  to  make  the  same.  {Matter  of  Mayor^ 
etc.,  of  N.  r.,  28  App.  Div.  143;  aflfd.,  157  N.  Y.  409 
Matter  of  Mayor,  etc.,  of  N.  T,,  119  App.  Div.  8S2;  aflFd., 
189  K  Y.  551.) 

This  being  so,  neither  the  decision  of  the  questions  actu- 
ally involved  in  the  Johnson  case  nor  what  was  said  in  the 
opinion  conflicts  with  what  had  theretofore  been  thus  decided. 

The  Johnson  case  arose  between  two  abutting  landowners 
liaving  private  easements  in  a  street  to  be  discontinued  in  pro- 
ceedings similar  to  the  present  one.  The'defendant  in  that 
case  proposed  by  inclosing  part  of  tlie  street  to  obstruct  the 
right  of  way  of  the  plaintiff  thereover.  This  court,  proceed- 
ing on  the  theory  that  the  new  street  to  be  opened  in  the  place 
of  the  old  one  had  not  been  actually  opened  or  made  ready  for 
use  and  that  the  private  easements  of  the  plaintiff  in  the  old 
street  had  not  been  extinguished  either  by  condemnation  or 
in  any  other  way,  held  that  they  might  not  be  interfered  with 
by  an  adjoining  owner  as  the  latter  threatened  to  do.  It 
seems  very  apparent  that  the  considerations  applying  to  the 
decision  of  such  case  were  very  different  from  those  appli- 
cable to  the  present  one  where  the  property  owner  has  been 
made;  a  party  to  street  opening  proceedings  instituted  by  the 
city  and  has  been  dniy  awarded  for  the  destruction  of  his  pri- 
vate easements  damages  which  he  desires  to  accept,  the  city 
alone  which  instituted  the  proceedings  ultimately  resulting  in 
such  condemnation  being  the  one  that  objects  to  the  payment. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

CULLKN,      Ch.     J.,      HaIGHT,     VaNN,     WeRNEK,     WlLLARD 

Bartlett  and  Chase,  JJ.,  concur. 
Order  affirmed. 
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IIabry    6.    SoPKR,    Respondent,  v.  Edwasd  H.  Butlbb, 

Appellant  • 

Soper  V.  Butler,  127  App.  DIv.  946,  affirmed. 

(Argued  November  24.  1909;  decided  December  14,  1909.) 

Appkal  from  h  judgineiit  of  the  Appellate  Division  of  the 
Supi*cnic  Court  in  the  fourth  judicial  department,  entered 
July  7,  1908,  attiruiing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  for  libel. 

Simon  Fleischnanu  for  appellant 

H,  B.  Butterjield  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Cli.   J.,  Gray,  Edward  T.   Bartlett, 
y  ANN,  Wbrnrr  and  Cha^k,  J  J.    Dissenting :  Haight,  J. 


Nathaniel  W.  Maxwell,  Respondent,  v.  Dexter  SeLPHTrs 
Pulp  and  Paper  Company  et  al.,  Appellants. 

MaxweU  v.  Dexter  Sulphite  Palp  d  Fobper  Co.,  127  App.  Div.  945, 
affirmed. 
(Submitted  November  24,  1909;  decided  December  14,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  22,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  restrain  the  floating  of  loose  logs  on  a  certain 
portion  of  the  Black  river. 

Elon  It,  Browth  and  Henry  ZT.  BcihcoeTc  for  appellants. 

A.  E,  KUhy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,   Gray,  Edward  T.   Bartlett, 
Haioht,  Vann,  Werner  and  Chase,  JJ. 


N.-Y.  Rep]  MEMORANDA.  521 

Anna  M.  C.  Wilkin,  Respondent,  v.  Chaklks  E.  Cunning- 
ham et  al.,  Defendants,  and  Marie  L.  C.  MoMorrow  et  al., 
Appellants. 

Wilkin  y.  Cunningham,  127  App.  Div.  946,  affirmed. 
(Argued  November  24,  1909;  decided  December  14,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  23,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term  in  an  action  to  determine  title  to  real  property. 

Jajfiea  M.  E,  O'Gradtj  for  appellants. 

James  Breck  Perkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht  and  Chase,  J  J.     Absent :  Vann  and  Werner,  J  J. 


Richard  F.  Burke,  Appellant,  v.  Georqb  B.  Mitlorew  et  al., 
as  Executors  of  Felix  A.  Mclorew,  Deceased,  Respondents. 

Burke  V.  Mulgrew,  127  App.  Div.  788,  appeal  dismissed. 
(Submitted  December  9,  1909;  decided  December  14,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  1908,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial  in  an  action  to  recover  for 
services. 

John  F,  Mclntyre  and  William  IL  Loaghran  for 
appellant. 

Frederick  St.  John  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur :  Cdllen,  Ch.  J.,  Gray,  IIaight,  Vann,  Werner, 
WiLLARD  Bartlett  and  Hibcook,  J  J. 
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A.   N.   RiDOELY,    Respondent^  v.  Talbot  J.  Taylor  and 
Company  et  al.,  Appellants,  Impleaded  with  Another. 

(Submitted  December  6,  1909;  decided  December  14,  1909.) 

Motion  for  i-e-argunient  denied,  with  ten  dollars  costs,  on 
the  ground  that  the  appeal  was  considered  and  decided  upon 
tlie  merits.     (See  196  X.  Y.  556.) 


Henry  W.  T.  Steinway,  Respondent  and  Appellant,  v, 
Charles  H.  Stkinway  et  al.,  Individually  and  as  Trustees 
under  the  Will  of  Christian  F.  T.  Steinway,  Deceased, 
Ap])ellants  and  Respondents,  and  Albertine  T.  Zieqleb 
et  ah,  Respondents. 

Steimeay  v.  Steintoay,  112  App.  Div.  18,  affirmed. 
(Argued  November  19,  1909;  decided  December  17,  1909.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division  of 
tlie  Supreme  Court  in  the  first  judicial  department,  entered 
September  23,  1908,  modifying  and  affirming  as  modified  a 
judgment  entered  upon  the  report  of  a  referee  in  an  action 
for  an  accounting. 

Edward  Bruce  Hill  for  plaintiff,  respondent  and  appellant. 

Johfi  Delahunty  and  Frederick  IF.  Yates  for  defendants, 
appellants  and  respondents. 

Judgment  affirmed,  without  costs,  on  opinion  of  O'Brien, 
P.  J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Werner,  Willard  BARTLErr  and  Chase,  J  J. 


Phillip  Rosenbero,  an  Infant,  by  Morris  B.  Rosenberg, 
His  Gruardian  ad  Litem,  Respondent,  v,  Huoo  Schoolherr, 
as  Administrator  of  the  Estate  of  Louis  Schoolherr, 
Deceased,  Appellant. 

Rosenberg  v.  Schoolherr,  110  App.  DIv.  289,  affirmed. 
(Argued  November  29,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
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ary  3, 1907,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  the  negligence  of  defendant's  intestate. 

Charles  Melville  Weeks  for  appellant. 

Charles  W.  Sinnott  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.   Bartlett, 
Haight,  Willard  Bartlett,  IIiscock  and  Chase,  J  J. 


Annie    Eeefe,    Respondent,    v,   George  W.   Lek    et  al., 

Appellants. 

Keefe  v.  Lee,  121  App.  Div.  902,  affirmed. 

(Argued  November  80,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  9,  1907,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  damages  for  an  alleged 
assault. 

Theodore  E.  Hancock  for  appellants. 

William  Z.  Barmivi  and  Edwin  M.  WelU  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  ground  that  while 
we  think  that  the  admission  of  evidence  of  a  previous  suit  for 
an  assault  by  defendant,  over  his  objection,  was  clearly  erro- 
neous, nevertheless  as  the  evidence  is  ample  and  conclusive 
as  to  the  assault  perpetrated  by  the  defendant,  the  court,  in 
its  power,  overlooks  the  error  and  affirms  the  judgnient;  no 
opinion. 

Concur:  Citllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Barlett,  IIiscock  and  Chase,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  Howard 
Putnam,  Appellant,  v.  Harold  L.  Palmer,  as  Si4>er- 
iutendent  of  the  Utica  Slate  Hospital,  Respoudeut 

pBople  ex  rd.  Putnam  ▼.  Palmer,  122  App.  Div.  123,  ap|)eal  dismitted. 
(Argued  November  30,  1909;  decided  December  17,  1909.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  15,  1907,  reversing  that  portion  of  an  order  of 
Special  Term  which  awarded  costs  against  the  defendant  per- 
sonally in  a  habeas  corpus  proceeding. 

George  IL  Bunce  for  appellant. 

//.  «/.  Coohhighamy  Jt,^  and  F.  IL  Coohingham  for 
respondent. 

Appeal  dismissed;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haioht,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 


Lemuel  A.  Wyman  et  ah,  Respondents,  v.  Mart  Wymak, 
Individually  and  as  Executrix  of  Isaac  Wyman,  Deceased, 
et  al..  Respondents,  and  Hatfie  Lorsoh  et  al.,  Appellants. 

Wyman  v.  Wyman,  118  App.  Div.  109,  aflirmed. 
(Argued  November  30,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
21, 1907,  modifying,  and  affirming  as  modified,  a  jndgmetit 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  of  partition. 

C,  Elliott  Minor  for  appellants. 

Lewis  M,  Isaacs  and  Harry  Mack  for  plaintiffs, 
respondents. 
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C.  Arthur  Levy  and  Leo  Levy  for  Mary  Wyman,  indi- 
vidually and  as  executrix,  defendant,  respondent. 

David  B,  Cahn  for  Randolph  A.  Wyinan  et  al.,  infants, 
defendants. 

Judgment  affirmed,  without  costs,  on  the  ground  that  in 
any  view  of  the  will  the  widow  has  an  estate  that  bars  a 
present  action  of  partition ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Geay,  Edward  T.  Bartlett, 
Haioht,  Willard  Bartlett,  Hi8cxx)k  and  Chase,  JJ. 


Karolinb  IIaghembister,  Respondent,  v,  Elizabeth  Jettbb 
et  al.,  Appellants,  Impleaded  with  Another. 

Baehemeister  v.  Hnehemeisler,  122  App.  Div.  889,  afflrmed. 
(Argued  December  1,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  19,  1907,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  of  foreclosure. 

Maxwell  C.  Katz  and  Otto  C.  Sommerich  for  appellants. 

J.  Asj>{?iwall  Hodge  and  Samuel  Cohn  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haight,  Willard  BARXLErr,  Hiscook  and  Chase,  JJ. 


Gbrtrude  M.  Leyden,  Respondent,  v,  Brooklyn  Heights 

Railroad  Company,  Appellant. 

Leyden  v.  Brooklyn  Heights  R.  R.  Co,,  122  App.  Div.  914,  afflrmed. 
(Submitted  December  1,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court  in  the  second   judicial  department,  entered 
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December  9,  1907,  affirming  a  judgment  in  favor  of  plaiiitiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  i*ecover  for  personal  injuries  alleged 
to  have  been  sustained  through  the  defendant's  negligence. 

Z?.  A.  Marsh  and  George  D.  Yeotaatis  for  appellant. 

Frank  Ilerwig  and  J.  Brownson  Ker  for  resi>ondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.   Bartlett, 
Haioht,  Willard  Bartlktt,  liisGocK  and  Chask,  JJ. 


George  Jolley,  Respondent,  v,  Trk  Hartford   Fire 
Insurance  Company,  Appellant. 

JcUey  y.  Hartford  Fire  //«.  Go.,  123  App.  Div.  895,  affirmed. 
(Argued  December  1,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  A|^ellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  18,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  policy  of  fire  insurance 
and  for  convereion. 

Daniel  V.  Murphy  for  api)ellant. 

Vernon,  Cole  and  Moses  Shire  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward   T.   Bartlett, 
Haight,  Willard  Bartlett,  IIisgock  and  Chase,  JJ. 


Charles  M.  Myers  et  al.,  as  Receivers  of  Telephone,  Tele- 
graph and  Cable  Company  of  x\mer]ca,  Respondents,  v. 
Frank  K.  Sturgis  et  al..  Copartners  under  the  Firm 
Name  of  Strong,  Sturgis  &  Co.,  Appellants. 

Myer»  v.  Sturgis,  128  App.  Div.  470,  affirmed. 

(Argued  December  1,  1909;  decided  December  17,  1909.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  entered  January  24,  1908,  which  afiinncd  an  interlocu- 
tory judgment  of  Special  Term  overruling  a  demurrer  to  the 
complaint  in  an  action  to  recover  money  alleged  to  be  due 
upon  a  subscription  for  corporate  stock. 

The  following  questions  were  certified  :  *'  1.  Does  it  appear 
on  the  face  of  the  complaint  that  there  is  a  defect  of  parties 
defendant  in  that  all  of  the  persons  who  subscribed  to  the 
capital  stock  of  the  Telephone,  Telegraph  and  Cable  Com- 
pany of  America  are  not  defendants?  2.  Does  it  appear 
upon  the  face  of  the  complaint  that  the  plaintiffs  Iiavc  not 
legal  capacity  to  sue  in  that  they  are  temporary  or  auxiliary 
receivers?  3.  Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action  1 " 

Frank  E.  Blackioell  for  appellants. 

Lucius  L.  Gilbert  and  Merle  L  Si\  John  for  respondents. 

Order  affirmed,  with  costs;  fii'st  and  second  questions  certi- 
fied answered  in  the  negative  ;  third  question  answered  in  the 
affirmative ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edwakd  T.  BARTLErr, 
Haioht,  Willard  Bartle'it,  IIiscock  and  Chase,  JJ. 


Charles  D.  Fox,  Appellant,  v.  Bessie  F.  Smith,  Respondent. 

Fox  V.  Smith,  123  App.  Div.  869,  reversed. 

(Argued  December  1,  1909;  decided  December  17,  1909.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  10,  1908,  which  afiirmed  a  determina- 
tion of  the  Appellate  Term  aflirming  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
defendant  entered  upon  a  dismissal  of  the  complaint  in  an 
action  to  recover  for  an  alleged  breach  of  contract. 

Henry  C.  Burnstine  for  appellant. 

Arthur  K,  Wing  for  respondent. 
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Judgment  reversed,  new  trial  granted,  costs  to  abide  evenly 
on  dissenting  opinion  of  Clarkk,  J.,  below. 

Concur:  Cullen,  CIi.  J.,  Gray,  Willard  Bartlett  and 
IIiscocK,  JJ.  Dissenting:  Edward  T.  Bartlktt,  Haioht 
and  Chase,  J  J. 


Mklanib  Huntley,  Re8))ondent,  v,  Georoe  V.  Fluri, 

Ap])ellant. 

Huntley  v.  FUiri,  122  App.  Dlv.  890,  affirmed. 
(Argued  December  1,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fii*st  judicial  department,  entered 
December  9,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  money  alleged  to  have  been 
loaned. 

Julitis  M.  Mayer  iist  appellant. 

Robert  E,  L,  Lewis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Ccllen,  Ch.  J.,  Gray,  Edward   T.  Bartlett, 
Haioht,  Willard  Bartlett,  Hisoogk  and  Chase,  J  J. 


George  M.   Depbw,  Kespondent,  v.  The  Peck  Hardware 

Company,  Appellant. 

Depew  V.  Peck  Hardware  Go.,  121  App.  Dlv.  28,  affirmed. 
(Argued  December  8,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  12,  1907,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  damages  alleged  to  have  been 
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Bustained  by  plaintiff  through  the  sale  to  him  by  defendant  of 
adulterated  seed. 

Frank  A.  Christian  for  appellant 

Royal  jB.  Scott  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullbn,  Ch.  J.,  Gray,  Edward  T.   Bartlbtt, 
Haioht,  Willard  BARTLErr,  HiscocK  and  Chase,  JJ. 


Charles  Ottman,  Respondent,  v.  The  Schenectady  Co-oper- 
ative Realty  Company  et  al.,  Respondents,  and  Clarence  F. 
Shank  et  al.,  Comprising  the  Firm  of  Shank  &  Shephard 
et  al..  Appellants. 

OUman  v.   SeJienectady   Co-operative  Realty  Co.,  119  App.    Div.   7S6, 
affirmed. 
(Argued  December  2,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered  May 
13,  1907,  affirming  a  judgment  entered  upon  the  report  of  a 
referee  in  an  action  to  foreclose  a  mechanic's  lien. 

H.  J,  Cooper  and  William  Dewey  Loucks  for  appellants. 

John  D.  Miller^  Everett  Smithy  Jacob  W,  Clute  and  II.  G, 
Glen  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlbtt, 
Haight,  Willard  Bareleit,  Hisgook  and  Chase,  JJ. 


L.  J.  MoDowifiLL,  Respondent,  v.  The  City  of  Auburn^ 

Appellant. 

MeDcweU  v.  City  of  Auburn,  126  App.  Div.  173,  affirmed. 
(Submitted  December  3,  1909;  decided  December  17,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  fourth  judicial  department,  entered 

34 
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May  6,  1908|  which  reversed  a  judgment  of  the  Caynga 
County  Court  in  favor  of  defendant  entered  upon  a  disnii&itsal 
of  the  complaint  and  an  order  denying  a  motion  for  a  new 
trial  and  granted  a  new  trial  in  an  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  austainod  tlurough 
defendant's  negligence. 

«/.  Henry  Kerr  for  appellant. 

Frank  C.  dishing  and  Charles  A,  Wright  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts ;  no 
opinion. 

Concur:  Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartleft, 
Haight,  Willard  Bartlett,  Hisgock  and  Cuasb,  JJ. 


Ralph  S.  Pettibone,  as  Administrator  of  the  Estate  of 
Chaunoey  S.  Peitibone,  Deceased,  et  al.,  Respondents,  v. 
CoRiDON  S.  Thomson  et  al.,  Defendants,  and  George  T. 
LooMis,  as  Receiver  of  the  Property  of  Coridok  S.  Thomson, 
Appellant. 

P^ttibons  v.  Thomson,  126  App.  Div.  922,  affirmed. 
(Argued  December  2,  1909;  decided  December  17,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  11,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  npon  the  report  of  a  referee  in  an  action  to  foreclose 
a  mortgage  on  real  property. 

RiMseU  J.  Stone  for  appellant. 

O.  H.  Hopkins  and  TF.  E,  Hopkins  for  respondenta. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bahtlbtt, 
Haioht,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 
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Chablbs  £.  Baldwin,  Eespondent,  v.  Sohknbotadt  Bailwat 

Company,  Appellant 

Baldwin  v.  Schenectady  Railway  Co.,  125  App.  Div.  912,  affirmed. 
(Argued  December  8,  1909;  decided  December  17,  1909.) 

Appkal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  iu  the  tliird  judicial  department,  entered 
March  27,  1908,  affirming  a  judgment  iu  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  by  an  employee  to  recover  for  pei*sonal  injuries 
alleged  to  have  been  sustained  through  the  master's  negligence. 

Daniel  Nayloiiy  Jr.y  Edxoard  C.  Whitmyer  and  Huhbell 
liobinsmi  for  appellant. 

E,  D,  Lee  and  Thoirias  S,  Jotiea  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Babtlbtt, 
Haiqht,  Willard  Bartleti,  Hiscook  and  Chase,  JJ. 


Maynard  N.  Clement,  as  State  Commissioner  of  Excise  of 
the  State  of  New  York,  Appellant,  v,  David  H.  Smith  et 
al.,  Eespondents. 

Clement  v.  Smith,  128  App.  Div.  859,  affirmed. 
(Argued  December  3,  1909;  decided  December  17,  1909.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  November  27,  1908,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  verdict  directed 
by  the  court  in  an  action  to  recover  upon  a  liquor  tax  bond. 

8,  H.  Salisbury^  Royal  II,  ' Scott^  AJhert  0.  Briggs  and 
Uttssel  Headley  for  appellant. 

Charles  S.  Mackenziey  Walter  K  Wood  and  Thomas  F. 
Ourran  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Bartlett,  IIiscxjck  and  Chask,  JJ. 
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James  J.  Houlihan,  Kespondent,  v.  The  Prefbrrrd  Acci- 
dent Insurance  Company  of  New  York,  Appellant. 

(Submitted  December  13, 1909;  decided  December  17,  1909.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.    (See 
196  N.  Y.  337.) 


The  People  of  the  State  of  New  York  ex  rel.  George  R. 
Adams,  Appellant,  v.  Jacob  F.  Stoll  et  al.,  as  Assessors 
of  the  Town  of  Rosendale,  Respondents. 

(Submitted  December  13,  1909;  decided  December  17,  1909.) 

Motion  for  re-argunient  denied,  with  ten  dollars  costs.    (See 
196  N.  Y.  561.) 


The  People  of  the  State  of  New  York,  liespondent,  v. 

Earl  B.  Hill,  Appellant. 

(Submitted  December  10,  1909;  decided  December  17,  1909.) 

Motion  to  enlarge  time  for  argument  under  section  536  of 
the  Code  of  Criminal  Procedure. 

William  II,  Sullivan  for  appellant. 

James  P,  Hilly  District  Attorney ^  for  respondent. 

Per  Curiam.  This  is  a  case  in  which  the  judgment 
appealed  from  is  of  death,  and  in  which  the  statute  requires 
that  the  appeal  must  be  brought  on  for  argument  within  six 
months  from  the  taking  thereof  unless  the  court  for  good 
cause  shown  shall  enlarge  the  time  for  that  purpose.  (Code 
Crim.  Proc.  §  536.) 

The  appellant  was  sentenced  to  death  on  the  8th  daj  of 
May,  1909.  The  appeal  was  taken  on  June  15th,  1909. 
Counsel  for  the  appellant  now  asks  that  the  time  for  the  argu- 
ment of  the  appeal  be  enlarged  until  March  next  on  the 
ground  that  he  has  been  unable  as  yet  to  procure  the  stenog- 
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rapher's  minutes  of  tlie  trial.  He  states  that  he  ordered  the 
rainntes  from  Lewis  A.  Carroll,  the  official  stenograplier,  on 
May  6th,  1909,  and  tiiat  the  trial  court  directed  the  said 
stenographer  to  comply  with  his  order,  but  the  minutes  have 
not  yet  been  furnished  either  to  the  counsel  for  the  appellant 
or  to  the  district  attorney  of  Chenango  county,  although  both 
have  from  time  to  time  urged  that  the  minutes  should  be  fur- 
nished as  soon  as  possible.  The  excuse  given  is  that  the  sten- 
ographer has  had  extra  work  since  the  trial  by  reason  of  the 
fact  that  he  has  had  to  act  in  place  of  another  stenographer  in 
the  district  who  has  been  ill  and  consequently  unable  to  attend 
the  courts.  This  statement  is  confirmed  by  an  affidavit  from 
the  stenogmpher  himself,  who  adds  that  the  testimony  in  the 
case  will  amount  to  something  like  two  thousand  folios,  which 
he  will  probably  1)e  able  to  deliver  within  two  or  three  weeks 
from  December  1st,  1909. 

While  neither  the  counsel  for  the  appellant  nor  the 
district  attorney  appears  to  be  at  fault,  we  think  that  the 
excuse  suggested  in  behalf  of  the  official  stenographer  is 
insufficient.  The  summer  vacation  has  intervened  since  the 
trial,  and  during  that  period  no  other  of  his  official  duties 
ought  to  have  been  regarded  as  more  important  than  the 
transcription  of  the  minutes  in  this  case.  He  does  Tiot  appear 
to  have  been  ill  himself,  and  no  reason  is  given  why  he  could 
not  then  have  done  this  work.  If  stenographers  will  not 
promptly  perform  their  duties  in  cases  of  this  chaiticter,  their 
refusal  or  omission  to  do  so  without  adequate  excuse  consti- 
tutes good  cause  for  discipline. 

It  is  suggested  that  three  months  will  be  required  to  print 
tlie  record  after  the  minutes  are  furnished  ;  but  we  think  that, 
with  due  diligence  on  the  part  of  counsel,  the  case  ought  to  be 
prepared  and  ready  for  argument  by  the  llth  day  of  February 
next,  and  we  will  enlarge  the  time  until  that  date.  The  appli- 
cation is,  therefore,  granted  to  the  extent  indicated. 

All  concur. 

Ordered  accordingly. 
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Havana  Elbotbio  Raili¥ at  Compant,  Appellant,  v.  Cbmtral 
Tbust  Company  of  New  Yokk,  Bespondent. 

Havana  Electric  By.    Co,   v.    Central  Trust  Co,,  123  App.  DIv.  829, 
affirmed. 
(Argued  December  6,  1909;  decided  Januury  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
l)er  23,  1907,  in  favor  of  defendant  upon  the  submission  of  a 
controversv  under  section  1279  of  the  Code  of  Civil  Proced- 
ure  as  to  whether  the  defendant,  as  trustee  under  the  consoli- 
dated mortgage  of  tlie  plaintiff,  is  required  to  authenticate 
and  deliver  consolidated  mortgage  bonds  in  exchange  for 
first  mortgage  bonds  of  the  plaintiff  issued  under  a  mortgage 
made  by  the  plaintiff  to  the  United  States  Mortgage  and 
Trust  Company  and  retired  in  pursuance  of  the  sinking  fund 
provisions  of  said  last-mentioned  mortgage. 

George  B.  Covington  and  David  T,  Davis  for  appellant. 

Arthur  H.  Van  Brunt  khA  Henry  F!  Poor  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Soon,  J., 
below. 

Concur:  Cullen,  Ch.  J.,  Gray,  IIaight,  Vann,  Webnbb, 
WiLLARD  Bartlett  and  Hiscock,  JJ. 


Matnard  N.  Clement,  as  State  Commissioner  of  Excise, 
Respondent,  v,  Clarence  Yooel,  Defendant,  and  The 
Fidelity  and  Casualty  Company  of  New  York,  Appellant. 

Clement  v.  Vogel,  132  App.  Div.  947,  affirmed. 
(Argued  December  6,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  29,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
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denying  a  motion  for  a  new  trial  in  an  action  to  recover  upon 
a  liquor  tax  bond. 

Charles  Newton  for  appellant. 

Daniel  A,  Reed  and  Mussel  Headley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Werner 
and  WiLLARD  Bartlitt,  J  J.     Dissenting:  Hisoock,  J. 


Maynard  N.  Clement,  as  State  Commissioner  of  Excise, 
Kespondent,  v.  Bernard  W.  Curtis,  Defendant,  and 
American  Fidelity  Company,  Appellant. 

Clement  v.  Curtis^  129  App.  Div.  934,  affirmed. 
(Argued  December  7,  1909 ;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  fourth  judicial  department,  entered 
January  21,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  liqnor  tax  bond. 

Charles  NewUm  for  appellant. 

Daniel  A,  Reed  and  Riissel  Headley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Gray,  Haiqht,  Yann,  Werner, 
WiLLARD  Bartlett  and  IIiscock,  JJ. 


Maynard  N.  Clemeht,  as  State  Commissioner  of  Excise, 
Respondent,  v.  The  Empire  State  Surety  Company, 
Appellant,  Impleaded  with  Another. 

Clement  v.  Empire  State  Surety  Co,,  134  App.  Div.  910,  affirmed. 
(Submitted  December  7,  1909;  decided  January  4, 1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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July  21,  1909,  affirming  a  jadgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  in  an  action  to 
tecover  upon  a  liquor  tax  bond. 

Hugo  Hirsch  and  Ferd  W.  Buermeyer  for  appellant. 

Royal  R.  Scott  and  Rtissel  Headley  for  respondent. 

Judgment  affimied,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Yann,  Wbbkkb, 
WiixABD  BABTLGrrr  and  Hisoock,  JJ. 


Morning  Telegraph  Company,  Respondent,  v.  The  Cmr  of 

New  York,  Appellant. 

Morning  TeUgraph  Co,  v.  C*7y  of  New  York,  132  App.  Div.  684,  affinned. 
(Argued  December  7,  1900;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  jiidicial  department,  entered  Jnne 
8,  1909,  afiirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  in  an  action  to  recover 
the  price  of  advertising  certain  election  notices. 

Francis K,  Pendleton^  Corporation  Counsel  {Terence Far- 
ley and  Theodore  Connoly  of  counsel),  for  appellant. 

Thomas  TT.  ChurchiU  and  Ernest  TT.  Harlow  for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Webner, 
WiLLARD  Bartletp  and  Hisoock,  J  J. 


Prosper  K.   Ferrari,  Appellant,  t;.  Mart  A.  Kaoet,  aa 
Executrix  of  Egbert  H.  Baoey,  Deceased,  Beapondent. 

Ferrari  v.  Raeey,  128  App.  Div.  904,  affirmed. 
(Argued  December  7,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
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ber  28,  19o8,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  upon  an  alleged  agreement  by  defend- 
ant's testator  to  pay  a  certain  sum  of  money  for  legal 
services. 

Charles  E.  Le  Barhier  for  appellant. 

George  11.  Fraiicoeur  and  John  J.  Dwyer  for  respondent 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Ccllen,  Cli.  J.,  Gray,  Haioht,  Vann,  Webner, 
WiLLARD  Bartletp  and  Hiscook,  JJ. 


Ann  F.  Grant,  as  Administratrix  of  the  Estate  of  James 
A.  Grant,  Deceased,  Respondent,  v.  The  Delaware, 
Laoka WANNA  AND  Westkrn  Railroad  Company,  Appellant. 

Grant  ▼.  DOaware,  L,  A  TT.  It,  R.  Co.,  129  App.  Div.909,  affirmed. 
(Argued  December  7,  1909;  decided  January  4»  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  deatli  of  plaintiffs 
intestate  alleged  to  hav^  been  occasioned  by  defendant's 
negligence. 

Frederick  W.  Thomson  for  appellant. 

William  S.  Haskell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Haight,    Vann,  Werner  and 
WiLLARD  BARrrLETT,  JJ.     Disseutiug :  Gray  and  IIiscock,  JJ. 
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Harriet  Arnold,  Appellant,  v.  Farmers'  Fire  Insur- 
ance Association  of  the  Towns  of  Greenville  and 
Durham,  in  the  County  of  Greene,  and  Westerlo  and 
Rensselaervillb,  in  the  County  of  Albany,  Kespoudeut. 

Arnold  y.  Famuri  Fire  Ins.  Ann.,  116  App.  Diy.  60,  affirmed. 
(Submitted  December  7,  1909;  decided  January  4,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Coart  in  the  tliird  judicial  department,  entered 
December  18,  1906,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  i*eform  a  )>oI- 
icy  of  fire  insurance  and  to  recover  upon  the  policy  as 
reformed. 

Amasa  J,  Parker^  Jr.^  for  appellant. 

Danforih  E.  Ainswot'th  and  George  Z.  Hivenburgh  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Haioht,  Vann,  Werner, 
WiLLARD  Bartlett  and  Hisoook,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  William 
A.  Grimshaw,  Appellant,  v.  William  A  Prenderoast,  as 
Register  of  Kings  County,  Respondent. 

PeojiU}  ex  rel.  Grimsluiw  v.  Pretidergast,  132  App.  Div.  937,  affirmed. 
(Argued  December  8, 1909;  decided  January  4,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  7,  1009,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
defendant  to  certify  the  relator's  payrolls  for  part  of  the 
months  of  November  and  December,  1908. 
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liobert  H.  Wilson  for  appellant. 

Jesse  FuUer^  Jr.y  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Oh.  J.,  Gray,  Haight,  Vann,  Wbrnkb, 
WiLLARD  Baktlbtt  and  Hiscock,  JJ. 


Catherine  Cone,  as  Administratrix  of  the  Estate  of  William 
J.  Cone,  Deceased,  Appellant,  v.  Lackawanna  Steel 
Company,  Respondent. 

Cone  y.  Lackawanna  Steel  Co.,  128  App.  Div.  906,  affirmed. 
(Argued  December  9,  1909;  decided  January  4,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  7,  1908,  sustaining  defendant's  exceptions  ordered  to 
be  heard  in  the  fii*st  instance  by  the  Appellate  Division,  and 
granting  a  motion  for  a  new  trial  in  an  action  to  recover  for 
the  death  of  plaintiff's  intestate  alleged  to  have  been  occa- 
sioned through  the  negligencb  ^f  the  defendant,  his  employer. 

Frank  Gibbons  for  appellant. 

Halph  S.  Kejit  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Ch,  J.,  Gray,  Haight  and  Werner,  J  J. 
Dissenting :  Vann,  J.  Not  voting :  Willard  Bartletf,  J. 
Taking  no  part :  Hiscock,  J. 


The  People  of  the  State  op  New  York  ex  rel.  John  H. 
Deistrr,  Respondent,  v.  Thomas  J.  Wintermutb,  Appellant. 

People  ex  rel.  DeisterY.  Wintey^mnte,  134  App.  Div.  65,  affirmed. 
(Argued  December  10,  1909;  decided  .January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  20, 1909,  affirming  a  judgment  in  favor  ef  plain- 
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tiff  entered  upon  a  decision  of  the  eonrt  at  a  Trial  Term 
without  a  jury  iu  an  action  of  quo  warranto. 

Jiichard  H,  Thurston  for  appellant. 

Michael  Danaher^    John  J.    Crowhy  and   Ed^ijLrd   H. 
G^MaUey^  Attorney-General^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Vanx,  Werioeb, 
WiLLARD  Bartlett  and  Hiscock,  JJ. 


Ellen  F.  Grealibh,  as  Administratrix  of  tlie  Estate  of 
Isabella  S.  Grealisu,  Deceased,  Respondent,  v.  Brookltx, 
Queens  County  and  Suburban  Railroad  Company, 
Appellant. 

QrmlUh  y.  Bi^ooldyn,  Qutetis  Co,  A  8.  H.  H.  Co.,  130  App.  DiT.  238, 
affirmed. 
(Argued  December  13,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment,  entered  January  11,  1909,  npon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
t!ie  second  judicial  department,  which  reversed  an  order  of 
the  trial  court  setting  aside  a  verdict  in  favor  of  plaintiff  and 
granting  a  new  trial  and  directed  the  reinstatement  of  the 
verdict  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  by  the  defendant's 
negligence. 

D.  A,  Marsh  and  George  D.  Yeomans  for  appellant. 

Patrick  L.  Ryan  and  William  Brumier  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Grat,  Edward  T.  Bartlett, 
Vann,  ni8cx)0K  and  Chase,  JJ.     Absent :  Werner,  J. 
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LissA  M.  Barnett,  Eespondent,  v.  The  Vaughan  Institute, 

Appellant. 

Barnett  v.  VaugJian  Institute,  134  App.  Div.  921,  affirmed. 
(Argued  December  18,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  iu  the  second  judicial  department,  entered 
October  16,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  for  an  injunction  to  restrain  the  defendant  from 
using  certain  premises  as  a  sanitarium  or  hospital  in  alleged 
violation  of  a  restrictive  covenant. 

Geo7'ge  T.  Hogg  for  appellant. 

George  B.  Covington  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Cli.  J.,  Gray,   Edward  T.  Bartlett, 
Vann,  Hisoock  and  Chase,  JJ.    Absent :  Werner,  J. 


Dora  E.  Endress,  Appellant,  v,  Lorin  G.  Willey  et  al, 
Individually  and  as  Executors  of  Charles  B.  Willey, 
Deceased,  et  al.,  Respondents. 

Endreu  v.  WiUey,  122  App.  Div.  110,  affirmed. 
(Argued  December  13,  1909  ;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  16,  1907,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  in  an  action  to  construe  a  will. 

Joseph  W,  Middlehrooh  and  Clare  A.  Pickard  for 
appellant. 

George  Clinton  and  B.  G.  Foss  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Yann,  Hisoook  and  Chase,  J  J.     Absent :  Werner,  J. 
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MoROAK  B.  Gablook,  as  Receiver  of  the  Holbrook  Insole 
Company,  Respondent,  v.  Fire  Association  of  Philadel- 
phia, Appellant. 

Oarlock  Y.  Fire  Auoeiaiion  of  Philadelphia,  131  App.  Div.  025,  affirmed. 
(Argued  December  14,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  31,  1909,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  npon  a  verdict  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial  in  an  action  tc 
recover  upon  a  policy  of  fire  insurance. 

Ralph  S,  Kent  for  appellant. 

Eugejie  M,  Barilett  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,   Ch.   J.,  Gray,   Edward  T.  Bartlett, 
Vann,  Willard  Bartletf,  Hisoook  and  Chase,  JJ. 


The  Niagara  Falls  Hydraulic  Power  and  Manufactur- 
ing Company,  Respondent,  v.  Juuan  H.  Schermerhorn, 
as  Trustee  in  Bankruptcy  of  Acker  Prcxjess  Company, 
Appellant. 

Niagara  Mills  Hydraulic  P.  &  Mfg.  Co.  v.  Schermerhorn,  182  App.  Div. 
442,  affirmed. 
(Argued  December  14,  1909;  decided  January  4,  1910.; 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entei^d 
May  5, 1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  the  court  at  a  Trial  Term,  a  jury  having 
been  waived,  in  an  action  to  recover  the  valne  of  certain 
buildings,  fixtures  and  appurtenances  erected  by  the  Acker 
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Process  Company  upon  lands  leased  to  it  by  plaintiff  and 
seized  and  disposed  of  by  defendant  trustee. 

Louis  Marshall  for  appellant. 

John  Z.  Romer  and  Charles  M,  Harrington  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinions  below. 
Concur :   Cdllen,  Cli.  J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willard  BARTLK'rr,  IIiscock  and  Chase,  J  J. 


Mary  A.  Kelly,  Respondent,  v.  The  Brooklyn  Aloatraz 
Asphalt  Company  et  al.,  Appellants. 

Kdly  V.  City  of  New  York,  129  App.  Div.  658,  affirmed. 
(Argued  December  15,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  30,  1908,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence. 

E,  Clyde  Slierwood  and  Frank  V.  Johnson  for  Brooklyn 
Alcatraz  Asphalt  Company,  appellant. 

Francis  K.  Pejidleton^  Corporation  Cou7isel  {James  D. 
Bell  of  counsel),  for  city  of  New  York,  appellant. 

Frederick  S,  Martyn,  William  J.  Pope  and  Clarence  B. 
Campbell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,   Ch.   J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 
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Ma.bt  Moriarty,  Respondenti  v.  Thb  City  of  New  York, 

Appellant. 

MariaHy  v.  City  of  New  York,  133  App.  Div.  10,  aJ&rmed. 
(Arguecl  December  15.  1909;  decided  January  4. 1910.) 

Appeal,  by  permission,  from  a  judgment  of  tlie  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  April  24, 1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence. 

.Franci8  IT.  Pendleton^  Corporation  Cou7isd  {Jdme^  D. 
Bell  of  counsel),  for  appellant. 

A.  L,  Pincoffs  and  Edioard  />.  O^Brien  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cdllen,  Ch.  J.,  Gray,  Edward  T.  BAjeTi^ETT, 
Vann,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


Sadie    Brennan,   Appellant,   v.   The  City  of  New  York, 

Bes  pendent. 

Brennan  v.  City  of  New  York,  180  App.  Div.  267,  affirmed. 
(Argued  I>ecember  15,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tbe 
Supreme  Court  in  the  second  judicial  department,  entered 
January  21,  1909,  which  affirmed  a  judgment  entered  upon 
an  order  of  the  court  at  a  Trial  Term  setting  aside  a  verdict 
in  favor  of  plaintiff  and  dismissing  the  complaint  in  an  action 
to  recover  for  personal  injuries  alleged  to  have  been  sustained 
through  defendant's  negligence. 

Robert  Stewart  for  appellant. 

Francis  K,  PendUton^  Corporation  Coutisel  {James  D. 
Bell  and  James  W,  Covert  of  cbunsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,  Gray,  Edward  T.  Bartlbit, 
Vann,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 
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Frank  L.  Yoima  et  al.,  as  Execntors  of  Mart  D.  Jones, 
Deceased,  et  a1.,  Respondents,  v.  William  M.  Dubois, 
Appellant,  and  Fannie  M.  Fox  et  al.,  Respondents. 

Young  y.  Dubain,  180  App.  Div.  902,  affirmed. 
(Argued  December  16,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  8,  1909,  which  affirmed  a  judgment  of  Special  Term 
construing  the  will  of  Mary  D.  Jones,  deceased. 

Cfiarlea  ITaines  for  appellant. 

Carl  A.  Hanamann  and  R,  E,  Dwight  for  respondents. 

Judgment  afiirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willard  Bartletf,  Hiscock  and  Chase,  JJ. 


Knickerbocker  Trust  Company,  Respondent,  v,  Mark 

Packard,  Appellant. 

Knickerbocker  Trust  Co,  v.  Packard,  123  App.  Div.  912.  affirmed. 
(Argued  December  16,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  21,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  recover  upon 
certain  alleged  underwriting  agreements. 

Joseph  O.  Dudley  for  appellant.     . 

Julien  T.  Davies,  Julien  T.  Daviea^  Jr,^  and  Harold  C, 
McCoUom  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Willard  Bartlett,  Hiscook  and  Chase,  JJ.     Taking  no 
part :  Vann,  J. 
35 


546  MEMORANDA.  [VoL  iw. 

Lucr  ZiBOLEB,  by  August  Zieoler,  Iler  Guardian  ad  Litem, 
Respondent^  v.  Bell  Telephone  Company  of  Buffalo, 
Appellant. 

ZiegUr  y.  Bell  Telephotis  Co.,  128  App.  Div.  884,  afOnned. 
(Argued  December  17,  1909;  decided  January  4,  1910.) 

Appeal  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  2,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

Clinton  B,  Oibhs  for  appellant. 

Ford  White  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlstt, 
Vann,  Willard  Bartlett,  Hi8cxk?k  and  Chase,  J  J. 


Francis  E.  Kirnan,  by  Charles  A.  Burke,  Ilis  Guardian  ad 
Litem,  Appellant,  v.  New  York  and  Ottawa  Railway 
Company,  Respondent. 

Kirnan  y,  K  Y.  A  Ottatoa  Ry,  Co,,  130  App.  Div.  891,  appeal  dismissed. 
(Submitted  December  17,  1909;  decided  January  4,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 16,  1909,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

Charles  A.  Burke  for  appellant. 

Martin  E.  McClary  for  respondent. 

Appeal  dismissed,  without  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Vamn,  Willard  Bartletf,  IIiscock  and  Chase,  JJ. 
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Amanda  L.  Gilbert,  Appellant,  v,  Leonuakd  Michel, 

Kespoiident. 

Gilbert  y.  Michel,  127  App.  Div.  915.  affirmed. 
(Argued  December  17,  1900;  decided  January  4,  1910.) 

Appeal  from  a  judgment  entered  June  9,  1908,  npon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  which  affirmed  an  interlocutory 
judgmen'i;  of  Special  Term  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  of  ejectment. 

James  li,  Bowen  and  Ilngh  McTernan  for  appellant. 

Augxistus  Van  WycJc  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cl'llkn,  Cli.  J.,  Gray,  Edward  T.  Bartlett, 
Vann,  Willard  Bartletf,  IIiscock  and  Chase,  JJ. 


J.  QuiNTUS  Cohen,  as  Trustee  of  tlie  Estate  of  John  T.  Lee, 
a  Bankrupt,  Kespontlent,  v.  American  Surety  C/OMPAny  of 
New  York,  Appellant. 

Cofien  y.  American  Surety  Co.,  182  App.  Div.  917,  affirmed. 
(Argued  December  14,  1909;  decided  January  4,  1910.) 

Appeal  froln  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Couiif  in  the  first  judicial  department,  entered  May 
14,  1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict\dii'ected  by  the  court  in  an  action  by  the  plain- 
tiff as  trustee  in  bankruptcy  to  recover  from  the  surety  on 
the  bond  of  a  previously  appointed  assignee  for  the  benefit  of 
creditors  of  said  bankrupt  a  certain  sum  adjudged  to  be  due 
from  said  assignee  to  said  trustee  in  accounting  proceedings 
in  the  United  States  District  Cour^ 

Charles  Jf.  Demmid  duxiS^^enry  C,  Willcox  for  appellant. 

Michel  Kirtland  for  respondent. 
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Per  Curia/m.  The  judgment  is  afiirmedy  with  costs,  upon 
the  aothority  of  our  previous  decision  in  the  same  case.  (192 
N.  Y.  227.)  The  proof  now  establishes  that  the  defendant 
had  notice  of  the  taking  of  the  assignee's  account  in  the 
United  States  District  Court,  and  was  given  an  opportunity 
to  be  heard  therein,  by  the  service  of  a  summons  of  the 
special  commissioner  appointed  by  that  court  to  take  and  state 
the  account,  which  was  sufficient  of  itself,  or,  even,  within  the 
rules  of  practice  applicable  to  such  proceedings  in  the  Federal 
courts.  (See  Gen.  Order  in  Bankruptcy,  No.  37,  and  Rules 
of  Practice  for  the  Courts  of  Equity  of  the  United  States, 
Nos.  74  and  75.) 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Vann, 
WiLLARD  Bartlett,  IIiscock  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Henrt  E. 
Janes,  as  Administrator  de  Bonis  Non  of  Edward  R. 
Janes,  Deceased,  Appellant,  v,  William  E.  Stillinos  et  al., 
as  Commissioners,  Constituting  the  Change  of  Grade 
Damage  Commission  in  the  City  of  New  York,  et  al., 
Eespondents. 

People  ex  rel.  Janes  v.  StiUings,  13t  App.  Div.  647,  reversed. 
(Argued  November  10,  1909;  decided  January  4,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
14, 1909,  which  dismissed  a  writ  of  certiorari  and  affirmed  tlie 
proceedings  oi  the  defendant  commissioners  in  dismissing  the 
relator's  claim  for  want  of  jurisdiction. 

Barclay  E,  V.  McCartyj  Jared  Q.  Baldwin^  Jr,y  and 
John  M.  Harringtony  for  appellant. 

Francis  K.  Pendletany  Corporation  Counsel  {Terence 
Parley  and  Theodore  Connoly  of  counsel),  for  respondents. 

Per  Curiam.  But  a  single  question  is  involved  in  this 
appeal.    The  relator's  intestate  was  the  owner  of  certain 
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lands  in  the  23rd  ward  of  the  city  of  New  York,  formerly  *in 
the  town  of  Morrisania,  Westchester  county,  which  was 
annexed  to  the  city  in  1874.  Before  the  annexation  the 
grades  of  the  streets  and  avenues  on  which  the  intestate's 
lands  abutted  had  been  established  by  the  commission  con- 
stituted under  chapter  841  of  the  Laws  of  1868.  By 
chapter  721  of  the  Laws  of  1887  jurisdiction  was  conferred 
on  the  department  of  public  parks  of  the  city  to  change  the 
location  and  grades  of  the  streets  and  avenues  in  the  23rd  and 
24th  wards  and  also  to  agree  with  the  New  York  &  Harlem 
Railroad  Company  upon  plans  for  the  depression  of  the 
tracks  and  changing  the  grades  of  the  railroads  of  the  com- 
pany, and  for  carrying  the  streets  and  avenues  over  or  under 
the  railroads.  Chapter  545  of  the  Laws  of  1890  authorized 
the  election  of  a  commissioner  of  street  improvements  for 
these  two  wards,  and  provided  that  after  the  Ist  of  January, 
1891,  the  said  commissioner  should  have  exclusive  power  to 
locate,  lay  out  all  streets,  avenues,  public  squares  and  places, 
establish  the  width  and  grade  of  such  streets  ^'and  all  the 
powers,  rights,  duties,  authority  and  obligations  in  relation  to 
said  streets,  roads,  avenues,  public  squares  and  places,  bridges, ' 
tannels,  sewerage  and  drainage,  which  prior  to  the  passage  of 
this  act,  were  conferred  upon,  possessed  and  exercised  by  the 
said  department  of  public  parks,  are  hereby  transferred  to,  con- 
ferred upon,  and  are  to  be  exercised  by  the  said  commissioner 
of  street  improvements,"  (Section  2,)  with  certain  exceptions 
not  material  here.  The  department  of  public  parks  was 
directed  to  transfer  to  the  commissioner  all  the  maps,  profiles, 
contracts,  documents  and  paraphernalia  relating  to  said  streets 
and  avenues.  The  subject  of  an  agreement  with  the  railroad 
company  is  not  mentioned  in  this  statute.  Under  this  last 
statute  the  commissioner,  on  the  21st  of  March,  1894,  filed 
a  map  by  which  the  grades  of  certain  of  the  streets  on 
which  the  rolator^s  land  abutted  were  changed.  By  chapter 
567  of  the  Laws  of  1894,  amending  chapter  537  of  the  Laws 
of  1893,  it  is  enacted :  (Section  1)  ^^  All  persons  owning  lands, 
tenements  or  hereditaments  in  One  hundred  and  fifty-seventh 
street,  formerly  Prospect  street,  or  in  any  other  street,  or 
avenue  in  the  twenty-third  or  twenty-fourth  wards  in  the 
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city  of  New  York,  which  lauds,  tenements  or  hereditaments 
have  snstained  damages,  or  will  sustain  damages,  by  reason 
of  a  change  of  grade  of  any  street  or  avenue,  which  change 
was  made  in  conformity  with  the  provisions  of  chapter  eight 
hundred  and  forty-one  of  the  laws  of  eighteen  hundred  and 
sixty -eight;  chapters  three  hundred  and  twenty-nine  and 
six  hundred  and  four  of  the  laws  of  eighteen  hundred  and 
seventy-four ;  chapter  three  hundred  and  forty -six  of  the  laws 
of  eighteen  hundred  and  seventy-six  ;  chapter  seven  hundred 
and  twenty-one  of  the  laws  of  eighteen  hundred  and  eighty- 
seven,  or  chapter  three  hundred  and  twenty-nine  of  tlie  laws 
of  eigliteen  hundred  and  ninety-two;  ♦  ♦  ♦  shall  be 
entitled  to  prove  and  recover  the  same  from  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  as  herein- 
after provided.  Provided,  however,  that  as  to  lands  or  lands 
and  buildings  fronting  on  any  street  or  avenue,  except  fronting 
on  One  hundred  and  fifty-seventh  street,  the  benefits  under 
this  act  shall  be  limited  to  the  area  within  which  gi*ade6  are 
changed,  as  shown  on  any  map  filed  pursuant  to  chapter 
seven  hundred  and  twenty-one  of  the  laws  of  eighteen  hun- 
dred and  eighty-seven."  It  is  under  this  statute  that  the 
relator  seeks  compensation  for  the  injuries  to  his  property  by 
the  change  of  grade,  for,  of  course,  under  the  common  law  he 
has  no  claim  therefor.  To  the  relator's  claim  the  city  answers 
that  the  change  of  grade  was  not  made  under  any  of  the  stat- 
utes enumerated  in  the  act  of  1 894  and  that,  therefore,  the  rela 
tor  is  entitled  to  no  relief,  and  so  the  learned  court  below  has 
held.  It  is  not  to  be  denied  that  the  omission  of  the  statute  of 
1890  from  the  enumeration  found  in  the  act  of  1893  affords  some 
ground  in  support  of  the  decision  below  ;  but  we  think  it  is  not 
conclusive  on  the  question.  The  hardship  of  the  rule,  early 
declared  with  us  {RadcliffTs  Ejcra,  v.  Mayor ^  etc,^  of  Brooklyn^ 
4  N.  Y.  195),  that  an  abutter  is  not  entitled  to  compensation  for 
injuries  occasioned  to  his  property  by  a  change  of  the  grade  of  a 
street,  has  long  been  recognized,  and  now,  by  various  statutes, 
the  abutter  is  generally  protected  throughout  the  whole  state. 
The  statute  of  1894  is,  therefore,  to  be  considered  a  remedial 
one  and  is  to  be  liberally  construed.  (^People  ex  rel.  Purdy  v. 
Fitch,  147  N.  Y.  356 ;  People  ex  rel.  Brisbane  v.  ZoU,  97 
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N.  Y.  203.)  If  the  act  of  1890  were  an  independent  statute 
first  dealing  with  the  subject-matter,  it  might  well  be  held  that 
the  statute  of  1894  did  not  apply  to  changes  of  grade  made  in 
pursuance  of  that  act.  Such,  however,  is  not  the  case.  Every 
power  conferred  on  the  commissioner  of  street  improve- 
ments had  been  previously  conferred  on  the  department  of 
public  parks,  and  though  those  powere  are  enumerated  in  the 
statute  at  some  length,  it  concludes  with  the  general  provision 
transferring  to  the  commissioner  all  the  powers  of  the  depart- 
ment Therefore,  the  statute  of  1890  is  not  to  be  deemed  the 
creation  of  a  new  authority  to  do  the  things  enumerated  in  the 
act,  but  as  a  transfer  of  power,  previously  given,  from  one  set 
of  public  officers  to  another  officer.  It  is  difficult  to  believe 
that  the  legislature  intended  to  make  the  right  of  the  abutter 
to  compensation  for  injury  occasioned  by  the  exercise  of  the 
same  power  depend  on  the  particular  officer  by  whom  the 
power  was  exercised.  If  this  view  be  correct,  then  it  fairly 
follows  that  the  change  of  grade  made  by  the  commissioner 
was  made  under  the  act  of  1887  as  well  as  under  the  act  of 
1890,  and  falls  within  the  provisions  of  the  act  of  1894. 

The  order  of  the  Appellate  Division  and  of  the  commis- 
sioners should  be  reversed,  with  costs  in  both  courts,  and  the 
commissioners  directed  to  hear  and  determine  relator's  claim 
upon  the  merits. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werner,  Willard 
Bartlett,  Hisoook  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 

In  the  Matter  of  the  Accounting  of  Frank  E.  O'Reilly,  as 
Execuvor  and  Trustee  under  the  Will  of  Anthony  J. 
Heaney,  Deceased,  and  as  Executor  of  Mary  J.  Heanev, 
Deceased,  Respondent. 

Arthur  J.  Heaney,  Appellant. 

Matter  of  (/ReiUy,  186  App.  Div.  — ,  appeal  dismissed. 
(SubmittedJanuary  6,  1910;  decided  January  11,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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December  3,  1909,  which  aiiirmed  an  order  of  the  Kings 
County  Surrogate's  Court  granting  a  motion  to  vacate  a 
decree  settling  an  intermediate  account  and  granting  permis- 
sion to  the  respondent  herein  to  file  an  amended  account. 

Walter  Jefreys  Carlin  for  appellant. 

James  P.  Judge  for  respondent. 

Appeal  dismissed,  with  costs  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Vann,  Werner,  Willabd 
Bartlett,  Hiscock  and  Chase,  JJ.  Absent:  Edward  T. 
Bartlett,  J. 


Bessie  M.  V.  Caffry,  as  Executrix  of  Frank  L.  Caffry, 
Deceased,  Appellant,  v.  John  L.  Wilkib,  as  Executor  of 
John  W.  Caffry,  Deceased,  et  al.,  Bespondents,  Impleaded 
with  Another. 

Caffry  v.  Wilkie,  130  App.  Div.  896,  affirmed. 
(Argued  December  8,  1009;  decided  January  11,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  11,  1909,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  trace  and  impress  a  trust 
on  certain  funds. 

CarlisU  JVoricood,  Omtavtis  W.  Hawaan  and  Maurice 
Good7na7i  for  appellant. 

William  Rand^  Jr,^  and  Arthur  F.  Ootthold  for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haiqht,  Vann,  Wkkner, 
WiLLABD  Bartlett  and  Hiscock,  JJ. 
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Herman  J.  Michels,  by  Joseph  Michels,  His  Guardian  ad 
Litem,  Respondent,  v.  The  £.  &  B.  Holmes  Maohinebt 
Company,  Appellant. 

MMuU  V.  HolmM  Machinery  €h„  180  App.  Div,  905,  affirmed. 
(Argued  December  9,  1909;  decided  January  11,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  9,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  by  an  employee  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through  his  master's 
negligence. 

CUnto7i  B.  Gibbs  and  Hubert  C.  Minard  for  appellant. 

Warren  Tvhba  and  James  O.  Moore  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:     Gray,     Haioht,     Vann,    Werner,     Willabd 
Babtlett  and  Hisoook,  JJ.    Absent :  Cullen,  Ch.  J. 


Annie  F.  Kiesow,  as  Administratrix  of  the  Estate  of  William 
H.  Kiesow,  Deceased,  Respondent,  v.  New  York  City 
Railway  Company,  Defendant,  and  New  York  Mail 
Company,  Appellant. 

Kieww  V.  New  York  City  Ry.  Co,,  128  App.  Div.  904,  affirmed. 
(Argued  December  10,  1909;  decided  January  11,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 29,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiffs 
intestate  alleged  to  have  been  occasioned  by  defendant's 
negligence. 
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Charles  F.  Brown  and  James  J.  Mahatiey  for  appellant. 

Frank  Mass  for  respondent. 

Judgment  affinned,  with  coets ;  no  opinion. 
Concur:    Gbay,     Haioht,    Vann,    Werner,     Willabd 
Babtlbtt  and  Hisoock,  J  J.    Absent :  Cullen,  Ch.  J. 


Hannah  McOeb,  as  Administratrix  of  the  Estate  of  Patrick 
McGer,  Deceased,  Respondent,  v.  The  Town  of  West 
Senega,  Appellant. 

MeOee  v.  Town  of  West  Setieca,  129  App.  Dir.  935,  affirmed. 
(Argued  December  10,  1909;  decided  January  11,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  January  27, 1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover  for  the  death  of 
plaintiff^s  intestate  alleged  to  have  been  occasioned  by  the 
defendant's  negligence. 

William  J.  Evans  for  appellant. 

Frederick  O.  Bagley^  Thomas  A,  Sullivan  and  Bobert 
Farrington  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Gray,  Haioht,.Vann,  Werner,  Willard  Bart- 
LETT  and  HiscocK,  JJ.     Absent :  Cullen,  Ch.  J. 


Emerson  C.  Dell,  Respondent,  v,  Arthur  A.  Fletcher et  ah. 

Appellants. 

Bell  V.  Flete?i£r,  186  App.  Div.  — ,  appeal  dismissed. 
(Argued  January  8,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of    the  Supreme  Court  in  the  fourth  judicial 
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department,  entei^ed  December  13, 1909,  modifying  and  affirm- 
ing as  modified  a  judgment  in  favor  of  plaintijQE  entered  upon 
a  decision  of  tlie  Erie  County  Court  at  a  Trial  Term  without 
a  jury  in  an  action  to  foreclose  a  mechanic's  lien. 

The  motion  was  made  upon  tlie  grounds  that  the  Appellate 
Division  had  unanimously  decided  that  the  findings  of  fact 
are  supported  by  the  evidence,  that  tlie  exceptions  were  friv- 
olous and  presented  no  question  of  law  for  review. 

Percy  S.  Lanadowne  for  motion. 

Charles  Netoton^  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollai*s  costs  of  motion. 


Sophia  Waidelich,  as  Administratrix  of  the  Estate  of 
KoNRAD  Waidelich,  Deceased,  Respondent,  v.  Ella  F. 
BuBiTHAM,  Appellant. 

Waidelich  v.  Burhfiam,  184  App.  Div.  968,  appeal  dismissed. 
(Argued  January  10,  1910;  decided  January  11,  1910.) 

MoTioir  to  dismiss  an  appeal  from  a  judgment  entered 
November  16,  1909,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  tlie  first  judicial  department,  which 
i*eversed  an  order  of  the  Trial  Term  setting  aside  a  verdict  in 
favor  of  plaintiff  and  reinstated  said  verdict  upon  plaintiff 
stipulating  to  a  reduction  of  the  same  in  her  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  by  defendant's  negligence. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  review  the  appeal. 

Otto  HoTwitz  for  motion. 

Louis  Lowenatein  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 
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In  tlie  Matter  of  Tilbkbt  Meyee,  Appellant,  v.  Consolidated 

Ice  Companv,  Itespondent. 

(Submitted  January  8,  1910;  decided  January  11,  1910.) 

Motion  for  re-arguraent  and  motion  to   offset  judgments 
denied,  with  ten  dollars  costs.     (See  196  N.  Y.  471.) 


Mary  A.  Lane,  Respondent,  v.  C.  Augustus  Koenig, 

Appellant. 

(Argued  January  8,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  Octol)er  25,  1909,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  recover  damages  caused  through 
the  maintenance  of  an  alleged  nuisance  by  the  defendant. 

The  motion  was  made  upon  the  grounds  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal ;  that  the 
affirmance  bj  the  Appellate  Division  was  unanimous ;  that 
permission  to  appeal  had  not  been  obtained ;  that  the  record 
contained  no  substantial  exceptions,  and  that  the  appeal  was 
frivolous  and  taken  only  for  purposes  of  delay. 

Oscar  Tryon  for  motion. 

Frank  S.  Coburn  opposed. 

Motion  denied,  with  ten  dollars  costs. 


John  Sparhawk,  Jr.,  as  Trustee  in  Bankruptcy  of  Charles 
M.  Stoever,  Appellant,  v,  Gillin  Printing  Company, 
Respondent. 

Reported  below,  131  App.  Div.  900. 

(Submitted  January  3,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  5,  1909,  affirming  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  recover  for  goods 
sold  and  delivered. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
frivolous,  the  record  disclosing  no  questions  of  law  requiring 
review. 

Wales  F.  Severance  for  motion. 

Henry  Siegrist^  Jr,^  and  F.  R,  Minrath  opposed. 

Motion  denied,  with  ten  dollars  costs. 


George  Kubenstein,  Kespondent,  v.  Max  Badt,  Appellant. 

BubenBtein  v.  Badt,  184  App.  Div.  966,  appeal  dismissed. 
(Argued  January  3,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  November  8,  1909,  which  affirmed  an 
order  directing  that  the  issues  raised  by  the  separate  defense 
and  counterclaim  in  defendant's  answer  be  placed  upon  the 
Special  Term  calendar  for  trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
unauthorized  being  taken  from  an  intermediate  order,  not 
finally  determining  the  action. 

John  W,  Searing  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 

Emerentiana  Frith  et  al..  Respondents,  v.  People's  Trust 
Company,  Defendant,  and  Anna  Frith,  as  Administratrix 
of  the  Estate  of  Francis  E.  Frith,  Deceased,  Appellant. 

Reported  below,  133  App.  Div.  920. 

(Submitted  January  3,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 


558  MEMORANDA.  [VoL  m. 

department,  entered  July  2,  1909,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  in  an  action  to  recover 
upon  a  promisBory  note. 

The  motion  was  made  upon  the  ground  tliat  the  record  on 
appeal  failed  to  show  questions  of  law  requiring  review  bj 
the  Court  of  Appeals. 

Edniuiid  F.  Drigga  for  motion. 

James  P.  Collins  opposed. 

Motion  denied,  with  ten  dollars  costs. 

(k 

Felioite  S.  Biddle,  Respondent,  v,  Bernarr  A.Maofaddek, 

Appellant,  Impleaded  with  Another. 

Reported  below,  130  App.  Di\r.  898. 

(Argued  January  8,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  9,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to  recover  for  the 
unauthorized  publication  of  plaintiff's  portrait. 

The  motion  was  made  upon  the  ground  that  the  appeal 
was  not  taken  within  the  time  required  by  law. 

Rufus  Z.  Weaver  for  motion. 

Paris  S.  liussell  opposed. 

Motion  denied,  without  costs,  but  without  prejudice  to  an 
application  on  the  argument  to  dismiss  the  appeal  for  lack  of 
permission. 

John  Beattie  et  al.,  as  Executors  and  Trustees  under  the 
Will  of  John  Beaitik,  Deceased,  Respondents,  v,  Thk 
New  York  and  Long  Island  Construction  Company, 
Appellant. 

(Submitted  December  13,  1909;  decided  January  11,  1910.) 

Motion  for  re-argument  denied,  witli  ten  dollars  coets.  (See 
196  N.  Y.  346.) 
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AoNES  Eaoen,  as  Administratrix  of  the  Estate  of  George 
Eao^n,  Deceased,  Bespondent,  v.  Buffalo  Union 
Terminal  Kailroad  Company,  Appellant. 

Reported  below,  184  App.  Div.  »96. 

(Argued  January  3,  1910;  decided  January  11,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judi- 
cial department,  entered  November  30,  1909,  •  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an  action  to  recover 
for  the  death  of  the  plaintiff^s  intestate  alleged  to  have  been 
occasioned  by  defendant's  negligence. 

The  motion  was  made  upon  the  ground  that  the  exceptions 
were  frivolous  and  the  appeal  taken  for  purposes  of  delay  only. 

F.  G.  Bagley  for  motion. 

Alfred  Becker  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Ella  H.  Leffmann,  Appellant,   v.  The  Long  Island 
Kailroad  Company,  Respondent. 

(Argued  January  8,  1910;  decided  January  11,  1910.) 

Motion  to  amend  remittitur  by  inserting  the  following 
clause :  '^  And  the  constitutionality  of  the  statute  (chapter  499 
of  the  Laws  of  1897  and  the  acts  amendatory  thereof)  being 
questioned,  it  is  further  adjudged  (1)  that  the  said  statutes  do 
not  contravene  section  10  of  article  1  of  the  Federal  Constitu- 
tion forbidding  the  impairment  of  the  obligations  of  a  con- 
tract;  (2)  the  said  statutes  do  not  violate  section  1  of  the  14th 
amendment  to  the  Federal  Constitution  providing  that  a  per- 
son shall  not  be  deprived  of  property  without  due  process  of 
law  and  without  just  compensation."    (See  197  N.  Y.  513.) 

Motion  granted. 
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Mary  A.  Bertina,  Respondent,  v.  The  People's  Trust  Com- 
i*ANY,  Defendant,  and  Anna  Frith,  as  Administratrix  of 
the  Estate  of  Francis  E.  Frith,  Deceased,  Appellant. 

HeportiKl  below,  133  App.  Div.  918. 

(Submitted  January  8,  1910;  decided  January  11,  1910.; 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  July  2,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  upon  a  promissory  note. 

The  motion  was  made  upon  the  ground  that  the  appeal 
presented  no  questions  of  law  for  review, 

Edmund  F.  Driggn  for  motion. 

James.  P,  Judge  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Anna  M.  C.  Wilkin,  Respondent,  v.  Charles  E.  Cunning- 
ham et  al..  Defendants,  and  Marie  L.  C.  MoMorrow  et  al., 
Appellants. 

(Submitted  January  8,  1910;  decided  January  11,  1910.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
197  N.  Y.  621.)  

The    People  of  the  State  of  New  York,  Appellant,   u. 

Domenico  Fioren'hno,  Appellant. 

(Argued  December  13.  1909;  decided  January  18,  1910.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
January  5,  1909,  at  a  Trial  Term  for  the  county  of  New 
York,  upon  a  verdict  convicting  tlie  defendant  of  the  crime 
of  nmrder  in  the  first  degree. 

John  Palmieri  for  appellant. 

William  Travers  Jerome^  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 
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Vann,  J.  The  parties  to  the  homicide  which  is  the  subject 
of  this  review  were  two  Italians,  Natali  Mauro,  the  deceased, 
a  large,  powerful,  well-built  man,  and  Domenico  Fiorentino, 
the  defendant,  whose  size  or  strength  does  not  appear.  The 
place  was  the  street  in  front  of  a  saloon  kept  by  one  Michael 
Pelotti  on  the  northeast  corner  of  Two  Hundred  and  Four- 
teenth street  and  the  White  Plains  road,  in  the  borough  of 
The  Bronx,  and  the  time  was  the  16th  of  October,  1908,  at 
about  7 :  30  in  the  evening. 

The  defendant  is  a  laborer,  thirty-two  years  of  age,  who, 
three  months  before  the  homicide  while  boarding  with  tlie 
deceased,  had  been  accused  by  him  of  improper  relations  with 
his  wife,  which  he  denied  and  so  far  as  appears  the  charge 
was  wl>olly  without  foundation.  Mauro  told  the  defendant 
to  leave  his  house,  saying,  "  You  want  to  leave  now,  but 
some  day  we  will  meet  again.  In  my  house  I  would  not  do 
anything  to  you,  because  I  don't  like  to  disturb  my  own  house ; 
the  first  time  I  will  meet  you  I  will  cut  you  in  pieces,  the 
smallest  piece  of  your  body  will  be  the  size  of  your  ear." 
The  defendant  left,  after  paying  Mauro  what  he  owed  him, 
in  order,  as  he  testified,  not  "  to  have  any  trouble  with  that 
man."  Before  this  Mauro  had  recently  whipped  one  of  his 
boarders,  and  on  the  same  day  that  he  told  the  defendant  to 
leave  he  turned  another  boarder  out  of  doors,  saying  that  if 
he  remained  any  longer,  "I  will  do  to  you  the  same  thing  1 
am  going  to  do  to  the  other." 

Three  weeks  before  the  tragedy  one  Michel  told  the  defend- 
ant that  Mauro  had  said  to  him,  and  such  was  shown  to  be  the 
fact,  that  he  would  kill  the  defendant  on  sight.  Up  to  this 
time,  as  the  defendant  swore,  he  had  never  carried  a  revolver, 
although  he  had  one  that  a  friend  had  given  him  about  a  year 
before.  When  he  heard  of  the  last  threat  to  take  his  life 
made  by  Mauro,  he  took  the  revolver  from  the  valise  where 
he  kept  it,  loaded  as  it  was  when  presented  to  him,  and  there- 
after carried  it  to  defend  himself. 

The  parties  met  for  the  first  time  after  the  last  threat  on 

the  evening  of  October  16th  at  Pelotti's  saloon,  where  the 

defendant  was  in  the  habit  of  going  to  see  a  free  show,  while 

Mauro  had  never  been  there  before.     Why  he  came  on  this 

36 
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occasion,  or  whether  he  knew  it  was  a  place  frequented  bjr 
the  defendant,  does  not  appear.  The  defendant  was  seated  at 
a  table  drinking  and  chatting  with  several  friends,  when 
Mauro  entered  and  either  bought  a  drink  for  himself,  as  some 
of  the  witnesses  say,  or  drank  with  the  defendant  upon  his 
invitation  to  all  present,  as  others  said.  The  defendant  and 
one  of  the  witnesses  for  the  People  testified  that  Mauro  sat  at 
the  table  and  drank  with  him,  while  two  observers  denied 
it.  At  all  events,  after  the  drink  Mauro,  without  any  provo- 
cation from  the  defendant,  approached  him  from  beliind  and 
said,  "  Yon  ai-e  the  fellow  I  am  looking  for,"  and  at  once 
assaulted  him  in  the  back  and  struck  him  three  or  four  times 
with  his  fist,  as  most  of  the  witnesses  thought,  for  they  saw 
no  weapon,  but  with  some  sharp  instrument  in  his  hand,  as 
the  defendant  insisted,  stating  that  he  saw  it  as  he  turned 
around.  The  counsel  for  the  People,  with  his  usual  fairness, 
saysin'his  brief:  ^' There  is  no  doubt  that  the  deceased  was 
the  aggressor,  and  so  far  as  appears  the  defendant  did  nothing 
to  provoke  him."  There  is  no  evidence  that  prior  to  the  assault 
upon  him,  the  defendant  had  ever  thought  of  injuring  Mauro. 

According  to  the  version  of  most  of  the  witnesses  the 
defendant,  as  he  was  assaulted,  turned  around,  backed  off, 
drew  a  revolver  and  snapped  it  three  times,  but  it  did  not  go 
off  and  it  did  not  api)ear  to  have  been  pointed  at  any  one. 
Probably  the  cartridges  were  stale  as  the  piece  had  been 
loaded  so  long.  The  defendant  swore  that  Mauro  chased  him 
out  of  the  saloon,  but  this  version  did  not  have  the  support 
of  any  otlier  witness.  According  to  the  weight  of  evidence, 
Mauro  went  out  first  and  the  defendant,  in  quick  pursuit, 
while  Mauro  was  still  running  away,  tired  at  liim  once  and 
missed  and  then  tired  a  second  time,  when  Mauro,  hit  in  the 
back  of  the  neck,  fell  in  his  ti*acks  and  died  in  a  short  time. 
The  claim  of  self-defense-,  upon  which  the  counsel  for  the 
defendant  spent  much  time  during  the  trial,  had  little  sup- 
port aside  from  the  testimony  of  the  defendant  himself.  The 
weight  of  evidence  was  against  it,  for  it  tended  to  show  that 
Mauro  was  running  away  and  that  the  defendant  was  running 
after  him  when  he  tired  the  fatal  shot. 

The  defendant  did  not  approach  the  fallen  roan,  but  threw 
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away  his  revolver  and  fled,  and  when  arrested  soon  af ter,  he 
said:  "Me  no  afraid  electric  chair."  The  revolver  was 
promptly  found  with  two  empty  cartridges  and  tliree  loaded 
shells  in  the  chambers.  Not  at  once,  but  in  a  short  time,  and 
in  answer  to  questions  from  the  arresting  officer,  the  defend- 
ant said  liis  coat  was  cut  by  a  knife  or  razor  that  he  saw  in 
the  hands  of  Mauro  when  he  made  the  assault  u£on  him. 
There  is  no  doubt  that  the  coat  looks  as  if  it  had  been  cut, 
three  times  in  the  back  and  twice  on  the  left  sleeve.  It  was 
produced  before  us  and  we  saw  it.  The  counsel  for  the 
People  admits  in  his  brief  that  it  may  have  been  cut,  but  he 
insists  that  it  might  have  been  cut  before  the  meeting  in  the 
saloon,  or  even  after  the  arrest.  He  founds  this  statement  on 
the  evidence  of  the  officer  who  "  prepared  the  case,"  as  he 
had  "  prepared  a  good  many  homicide  cases  "  before,  that  the 
body  of  the  defendant  was  not  cut,  which  seems  to  be  admitted, 
and  that  the  lining  of  the  coat  was  not  cut,  which  does  not 
appear  to  be  admitted,  as  to  at  least  two  of  the  cuts. 

From  the  beginning  to  the  end,  the  affair  took  but  one 
or  two  miimtes.  While  there  was  time  for  that  deliberation 
and  premeditation  which  stamp  homicide  as  murder  in  the 
first  degree,  it  by  no  means  follows  that  the  defendant,  with 
the  hot  blood  of  Southern  Europe  coursing  through  his  veins, 
under  the  heat  of  an  unprovoked  assault  and  the  terror  of 
recent  threats  by  the  deceased  to  take  his  life,  did  in  fact  act 
with  deliberation  and  premeditation.  He  had  time  to  cool 
off,  but  did  he  cool  off,  meditate  and  deliberate  ?  Was  his 
mind  in  such  a  condition  that  he  could  deliberate  within  the 
meaning  of  the  statute?  The  careful  consideration  of  this 
question,  apparently,  was  all  that  stood  between  him  and 
death.  He  may  have  committed  a  serious  crime,  but  whether 
he  committed  the  most  serious  crime  known  to  the  law, 
depended  not  simply  on  his  time  to  deliberate,  but  also  on  the 
controlling  fact  whether,  with  his  mind  inflamed  by  aggravat- 
ing circumstances  for  which  he  was  not  responsible,  he  did 
deliberate  and  with  coolness  and  premeditation  shoot  the 
deceased.  It  may  well  be  that  his  mental  condition  did  not 
permit  deliberate  action,  which  requires  reflection  and  a  deci- 
sion to  act,  before  action  is  taken. 


564  MEMORANDA.  [Vol.  m. 

The  charge  of  tlie  trial  justice  did  not  pi^esent  this  question 
with  tlio  clearness  which  its  importance  demanded.  While 
within  the  law,  it  was  suggestive  and  edgewise  toward  the 
defendant  throughout.  Telling  questions,  each  pregnant  with 
plausible  argument  against  the  defendant,  were  asked  in  tiie 
interest  of  the  people.  Thus  the  trial  justice,  after  reciting 
some  of  the  evidence  given  by  the  witnesses  for  the  prosecu- 
tion, asked  the  jury :  "  Do  you  observe  any  where  in  the  tes- 
timony any  reason  why  any  one  of  these  witnesses  should 
come  here  and  commit  willful  perjury  in  a  case  of  this  kind  ? 
You  heard  them  examined  and  cross-examined.  Has  any- 
thing transpired  in  the  case  which  would  justify  you  in  saying 
tliat  any  one  of  these  witnesses  is  wilfully  telling  a  falsehood 
about  what  took  place  i  This  is  solely  for  you  to  determine. 
*  *  *  Now  what  did  happen  ?  Was  there  a  quarrel  in 
t]ie  saloon?  Did  the  deceased  attack  the  defendant  i  And 
then  when  the  defendant  drew  his  revolver  did  the  deceased 
run  away,  withdraw  from  the  quarrel  and  try  to  escape,  and 
did  the  defendant  then  follow  him  and  shoot  him  and  kill  him  ?  " 

While  the  court  dwelt  with  emphasis  on  the  fact  that  the 
defendant  had  time  to  deliberate,  he  did  not  with  equal 
emphasis  ask  the  jury  to  find  whether  he  actually  did  deliber- 
ate, although  the  recent  assault  by  the  deceased,  as  the  unpro- 
voked aggressor,  with  the  few  seconds  intervening  between 
the  assault  and  the  fatal  shot,  made  this  the  important 
question  in  the  case.  In  view  of  the  weight  of  evidence,  the 
sole  question  of  substance  was  not  whether  the  defendant  was 
guilty,  but  of  what  he  was  guilty,  whether  of  murder  in  one 
of  its  degrees  or  of  manslaughter  in  the  first  degree.  In  the 
excitement  of  the  attack  upon  him  and  the  previous  threats 
to  kill  him,  did  he  act  with  that  deliberation  and  premedita- 
tion essential  to  the  highest  crime,  or  did  he,  blind  with  rage 
and  fear,  act  uj)on  sudden  impulse,  without  reflection  or  even 
without  intent  to  kill,  in  the  heat  of  passion,  with  a  dangerous 
weapon  ?  Assuming  that  he  went  too  far,  did  he  start  in  fear 
and  go  on  quickly  and  blindly  under  a  passionate  impulse  ? 
Was  he  in  a  mental  condition  to  deliberate?  These  ques- 
tions should  have  been  presented  to  the  jury  fully  and  fairly, 
for  the  life  of  a  human  being  depended  upon  them.     They 
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were  not  thus  presented.  The  bulk  of  the  charge  and  all  its 
emphasis  was  laid  upon  murder  in  the  first  degree.  Nearly 
eighteen  pages  are  devoted  to  that  subject,  including  the  law 
of  self-defense,  and  but  three  folios  to  the  second  degree  and 
manslaughter.  Murder  in  the  second  degree,  so  strongly  sug- 
gested by  the  evidence,  was  dismissed  with  three  sentences  of 
explanation  after  the  statute  was  read,  while  manslaughter  in 
the  first  degree  was  confined  to  the  statutory  definition,  with- 
out a  word  of  explanation  or  exposition  in  the  body  of  the 
charge.  Moreover,  the  judge  did  not  tell  the  jury  that  if 
they  found  that  the  defendant  had  committed  a  crime,  but 
there  was  a  reasonable  doubt  as  to  which  of  two  or  more 
degrees  he  was  guilty,  he  could  be  convicted  of  the  lowest  of 
these  degrees  only,  and  he  was  not  asked  to  so  charge.  (Code 
Crim.  Pro.  §  390.) 

The  jury  retired,  but  soon  returned  in  doubt  and  asked  for 
further  instructions  upon  the  subject  of  manslaughter  in  the 
first  degree.  The  court  again  read  the  statutory  definition 
and  added :  "  In  manslaughter  in  the  first  degree  there  is  no 
design  to  effect  death,  but  the  death  is  accomplished  in  the 
heat  of  passion,  in  a  cruel  and  unusual  manner  or  by  means  of 
a  dangerous  weapon."  Still  one  of  the  jurors  was  not  satis- 
fied and  asked  the  court  to  explain  "  in  a  little  more  detail." 
The  court  then  said :  ^'  If  the  defendant  were  not  justified,  as 
he  claims,  in  l^illing,  and  you  are  satisfied  beyond  a  reasonable 
doubt  that  he  killed  the  deceased  in  the  heat  of  passion  by 
means  of  a  dangerous  weapon,  then  he  is  guilty  of  man- 
slaughter in  the  first  degree,  provided  he  had  no  design  to 
kill.  In  manslaughter  in  the  first  degree  there  is  an  absence 
of  design  to  kill.  In  a  murder  there  must  be  a  design  to  kill 
—  both  in  murder  in  the  first  degree  and  in  murder  in  the 
second  degree.  In  manslaughter  there  need  not  be  a  design 
to  kill.  If  you  are  satisfied  that  there  was  no  design  to  kill, 
that  the  killing  was  done  in  the  heat  of  passion  by  means  of 
a  dangerous  weapon  and  there  was  no  justification  of  it,  then 
he  is  guilty  of  manslaughter  in  the  first  degree." 

The  counsel  for  the  People  thereupon  asked  the  court  to 
instruct  the  jury  "  that  if  they  are  satisfied  that  the  defendant, 
when  he  shot,  intended  to  inflict  death,  intended  to  kill,  and 
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there  was  no  jasufication,  then  it  i^  either  a  case  of  innrder 
in  the  first  degree  or  marder  Vt,Wte  second  degree."  The 
court  remarked,  "  Farther  than  1 4ia¥e  ^oharged  on  that  I  will 
not  cliarge.  I  think  1  have  charged  the  jnry  very  fully  on 
that.  Is  there  anything  farther  ? "  By  defendant's  counsel : 
"  May  I  say  a  word  on  the  question  of  design  ?  "  The  court : 
"No  argument.  Have  you  any  requests  to  make!"  By 
defendant's  counsel :  "  Yes,  your  Honor."  The  court :  "  Pro- 
ceed." By  defendant's  counsel :  "  In  determining  whether 
the  defendant  committed  this  assault  m  the  heat  of  passion,  if 
the  jury  find  that  it  was  not  done  with  premeditation  and 
deliberation,  I  will  ask  your  honor  to  charge  the  jury  that 
they  may  take  into  consideration  the  fact  that  he  was  not  the 
aggressor ;  that  he  had  been  himself  assaulted ;  that  he  drew 
the  weapon  after  he  was  assaulted."  The  court :  "  Further 
tlian  I  have  charged  on  that  subject  I  decline  to  change  fur- 
ther." Tlie  facts  recited  in  the  request  that  the  defendant  was 
not  the  aggressor,  that  he  himself  had  been  assaulted  and  that 
he  drew  the  weapon  after  he  was  assaulted  were  not  disputed. 

When  a  jury  has  once  withdrawn  to  deliberate  on  their  ver- 
dict and  then  returns  for  further  instructions  counsel  cannot, 
as  a  matter  of  right,  pi-esent  a  request  to  charge,  but  the  court 
may  allow  it  as  a  matter  of  discretion.  In  this  case  the  court 
did  allow  it  by  telling  the  counsel  to  proceed  after  he  had 
asked  permission  to  present  a  request.  The  request,  there- 
fore, was  as  regular  as  if  had  been  presented  in  due  time. 
No  exception,  however,  was  taken  to  the  ruling,  and  hence 
the^  defendant  cannot  rely  upon  it  as  reversible  error,  although 
under  the  statute  in  our  sound  discretion  we  may  rely  upon 
it  by  reversing  the  judgment  of  conviction  in  the  interest  of 
justice.     (Code  Crim.  Pro.  §  528.) 

I  am,  personally,  of  the  opinion  that  the  request  was 
proper  and  that  it  should  have  been  charged,  because  the 
instructions  were  inadequate  on  the  subject  of  manslaughter  in 
the  firet  degree.  They  did  not  apply  the  definition  to  the 
facts  of  the  particular  case  before  the  court.  The  request 
tended  to  bring  before  the  minds  of  the  jury  the  peculiar, 
important  and  conceded  facts  applicable  to  the  situation  and 
which  nowhere  in  the  body  of  the  charge  had  been  presented 
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in  the  proper  connection.  The  fact  tliat  the  deceased  was  the 
aggressor  always  lias  had  and  always  ought  to  have  a  material 
bearing  oh  the  degree  of  guilt.  "  Who  began  the  tight "  is 
a  question  of  instinct  on  hearing  of  an  affray.  A  majority  of 
the  court,  however,  think  the  judgment  should  not  be  reversed 
on  this  ground,  so  without  further  discussion  of  the  subject  I 
will  proceed  to  examine  certain  rulings  that  were  excepted  to. 

At  the  request  of  the  counsel  for  the  People  the  court 
charged  "  that  flight  may  be  considered  by  the  jury  as  evi- 
dence of  guilt."  The  court  added,  "  There  is  testimony  in 
this  case  that  the  defendant,  after  the  shooting,  fled  and  was 
pursued  by  an  officer  and  threw  the  revolver  away.  You  may 
consider  those  circumstances  on  the  question  of  guilt."  The 
defendant's  counsel  excepted,  and  asked  the  court  to  charge 
that "  Fliglit  of  itself  is  no  evidence  of  guilt."  The  court 
declined  to  charge  further  upon  the  subject,  but  added,  "  They 
may  consider  that  on  the  question  of  the  defendant's  guilt." 
An  exception  was  duly  taken.  The  court  did  not  charge  and 
was  not  asked  to  charge,  that  in  connection  with  the  subject 
of  flight  the  jury  should  consider  the  explanation  given  by  the 
defendant  that  he  fled  because  he  was  afraid  of  violence  from 
the  friends  of  the  deceased.  The  explanation  was  not 
unreasonable. 

Evidence  of  flight  is  competent  because,  when  unexplained, 
it  tends  to  show  consciousness  of  guilt,  although  standing 
alone  it  raises  no  legal  presumption  thereof.  When  the  crime 
is  proved,  but  the  identity  of  the  criminal  ia  in  doubt,  it  bears 
somewliat  on  the  question  of  identity.  Ordinarily  it  is  of 
slight  value,  and  of  none  wliatever  unless  there  are  facts 
pointing  to  the  motive  which  prompted  it  and,  lience,  any 
explanation  of  the  accused  should  always  be  considered  in 
coimection  therewith.  While  all  acts  of  concealment  are 
competent,  as  was  recently  said  by  the  Supreme  Court  of  the 
United  States:  "They  are  mere  circumstances  to  be  consid- 
ered and  weighed  in  connection  with  other  proof  with  that 
caution  and  circumspection  which  their  inconclusivenoss  when 
standing  alone  require."  {Hickory  v.  United  States^  160 
U.  S.  408,  417.)  The  observations  of  Mr.  Justice  White  in 
the  case  cited  leave  little  to  be  said  upon  the  subject,  but  the 
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following  authorities,  in  addition  to  those  cited  by  him,  are 
referred  to :  People  v.  Ogle  (104  N.  Y.  511 ) ;  People  v. 
Iliighson  (154  N.  Y.  153,  156) ;  People  v.  Place  (157  N.  Y. 
584,  598);  AWerty  v.  ZTni^ci  States  (162  U.  S.  499,  508). 

The  request  to  charge  that  ^^  flight  of  itself  is  no  evidence 
of  guilt "  was  sound  as  an  abstract  proposition  of  law,  but 
academic  as  applied  to  this  case,  for  there  were  conceded 
facts  tending  to  show  a  guilty  as  well  as  an  innocent  motive 
for  the  flight.  While  the  exception  to  the  ruling,  when  all 
that  the  court  said  upon  the  subject  is  considered  together, 
did  not  raise  reversible  error,  it  raises  regret  that  the  court 
did  not  call  attention  and  was  not  requested  to  call  attention, 
to  the  explanation  of  the  defendant. 

The  defendant  when  on  the  stand  as  a  witness  in  his  own 
behalf,  testified  that  Mauro  '^  drank  half  a  glass,  and  then  left 
the  bar  and  came  across  to  where  I  was  and  commenced  to 
glance  and  look  at  me,  straight  in  my  face,  as  I  am  doing 
now  (indicating).  I  was  sitting  down.  This  is  the  way  he  was 
motioning  (indicating  that  tlie  deceased  was  shaking  his  hand 
and  looking  straight  at  this  defendant  who  was  sitting  down 
at  a  table).  When  I  saw  the  bad  way  he  was  looking  at  me 
and  knowing  that  he  had  come  there  to  make  trouble,  I  took 
a  dollar  out  of  my  pocket  and  spoke  to  the  bartender  and  said, 
"  Give  a  drink  to  every  one  here  in  this  place ; "  that  included 
the  deceased.  "The  drinks  were  served.  I  observed  the 
deceased  take  my  drink.  After  1  paid  for  the  beer  I  stood 
up  because  I  want  to  go  away."  Question  by  defendant's 
counsel  on  the  direct  examination  :  "  Now  tell  the  jury  the 
reason,  if  yon  know,  after  ordering  the  drinks  for  everybody 
there,  including  the  deceased,  you  wanted  to  go  away."  This 
was  objected  to,  no  ground  being  stated,  and  the  objection 
was  sustained.  The  defendant's  counsel  then  remarked,  "  I 
want  to  show  the  operation  of  his  mind  at  the  time,  his  peace- 
ful attitude  towards  the  deceased."  The  court  said :  "  I  sus- 
tain the  objection.  He  may  tell  what  he  did."  An  excep- 
tion was  duly  taken.  The  question  did  not  call  for  what  he 
did,  but  for  his  reason  for  what  he  did. 

This  ruling  was  wrong,  because  the  question  bore  directly 
on  the  motive  of  the  defendant  and  upon  the  vital  question 
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whether  lie  acted  vvitli  a  deliberate  and  premeditated  design 
to  effect  the  death  of  Manro.  If,  as  is  probable,  he  had 
answered  that  he  wanted  to  go  away,  becanse,  in  view  of 
Mauro's  previous  threats  and  his  then  threatening  attitude,  he 
was  afraid  of  him  and  wanted  to  get  away  from  him,  it  w^ould 
have  tended  to  reduce  the  grade  of  the  crime,  which  followed 
almost  immediately.  The  motive  for  an  act  done  by  a  person 
charged  with  crime  may  always  be  shown  by  his  own  evidence, 
even  if  it  involves  a  mental  operation.  If  the  defendant 
during  one  minute  tried  to  get  away  from  Mauro  because  he 
was  afraid  of  him,  is  it  probable  that  during  the  next  minute 
he  deliberately  and  unjustifiably  took  his  life  2  Did  his  mind 
leap  from  a  peaceful  to  a  murderous  attitude  in  barely  an 
instant  of  time  ?  Assuming  that  it  might,  is  it  probable  that 
it  did,  under  the  circumstances  surrounding  him  ?  The  ques- 
tion excluded  bore  directly  on  that  probability.  It  was  not 
answered  before  it  was  asked,  for  while  the  defendant  swore 
that  he  wanted  to  get  away,  he  was  not  permitted  to  state 
why  he  wanted  to  get  away.  The  jury  might  have  inferred 
why,  but  the  defendant  had  the  right  to  prove  why,  for  they 
might  not  have  drawn  the  right  inference.  The  counsel  for 
the  People,  upon  the  argument  before  us,  expressed  regret 
that  the  ruling  was  made,  but  he  insisted  that  it  could  have 
done  no  harm.     We  will  discuss  that  feature  later  on. 

The  arresting  officer  testified  that  there  was  "  no  scratch  or 
cut  on  his  (defendant's)  body  of  any  kind."  Later  the  defend- 
ant was  asked  on  his  direct  examination :  ^^  Can  you  tell  the 
jury  any  reason,  if  you  know,  why  the  deceased  did  not  suc- 
ceed in  cutting  you  ? "  This  was  excluded  as  calling  for  a 
conclusion,  and  the  defendant  excepted.  Upon  the  same 
ground  and  subject  to  exception  the  following  question  was 
next  asked  and  also  excluded  :  "  Can  you  tell  the  jury  any 
reason  why  your  coat  is  cut  and  there  are  no  cuts  on  your 
body  ? " 

Notwithstanding  the  form  of  these  questions,  they  called 
for  a  fact  and  could  have  been  logically  answered  only  by 
stating  a  fact.  They  did  not  call  for  a  mere  theory,  but  for 
an  explanation  of  a  conceded  fact,  which  required  the  state- 
ment of  another  fact.     Non  constat  the  defendant  might 
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have  answered,  had  he  been  permitted,  that  the  lining  was 
made  of  thick  and  tongli  material  that  the  knife  did  not 
penetrate,  or  that  there  was  a  double  lining,  one  being  of 
leather  placed  between  as  a  protection  against  Manro^s  threats, 
or  that  he  wore  an  unusually  thick  woolen  shirt,  or  that  the 
knife  struck  a  button,  or  have  given  some  other  fact  to  acconnt 
for  the  condition  stated.  He  might  have  said  tliat  the  knife 
glanced,  because  he  was  in  such  rapid  motion  trying  to  dodge 
and  get  away.  lie  had  a  right  to  give  even  a  poor  explana- 
tion. We  have  no  right  to  assume  that  lie  would  not  have  so 
answered  the  question  as  to  satisfy  the  jury  that  Mauro  used 
a  knife  on  him,  even  if  it  did  not  touch  his  person.  If  the 
deceased  was  trying  to  cut  the  defendant,  the  danger,  Uie  fear 
and  the  provocation  were  greater  than  if  he  simply  struck  him 
witli  liis  list.  The  cuts  on  the  coat  tended  to  support  the 
theory  that  he  was  attacked  with  a  knife.  That  theory  was 
weakened  by  the  evidence  of  the  officer  who  made  tlie  arrest, 
that  his  body  was  not  cut,  and  he  had  a  right  to  explain  why 
it  was  not  cut.  lie  had  a  strict  legal  right  to  give  any  explana- 
tion tiiat  he  could.  We  are  surprised  that  the  questions  were 
objected  to.  The  danger  of  excluding  competent  evidence  is 
greater  than  the  danger  of  receiving  incompetent  evidence, 
and  we-liave  before  admonished  counsel  upon  the  folly  of 
running  unreasonable  risks  by  making  objections  which  invite 
doubtful  rulings.  (People  v.  Cascone^  185  N.  Y.  317,  334.) 
We  repeat  the  admonition  in  this  case.  The  defendant  sliould 
liave  been  allowed  reasonable  latitude  in  telling  his  own  story 
and  any  doubt  as  to  admissibility  should  have  been  resolved 
in  his  favor.     The  rulings  were  erroneous. 

Should  we  order  a  new  trial  for  these  erroi*s,  which,  as  it 
must  be  conceded,  are  slight  ?  In  view  of  the  fundamental 
fact  that  Mauro  was  the  aggressor  and  that  the  defendant 
acted  under  the  strain  of  strong  and  recent  provocation,  and 
of  tlie  evidence  given  by  a  former  employer  that  he  had  a 
good  reputation  for  peace  and  quietness,  we  cannot  say  that 
the  erroneous  rulings  did  not  change  the  result.  We  do  not 
know  what  the  evidence  would  have  been  if  the  questions  had 
been  answered.  It  is  true  that  in  many  cases  where  we  have 
had  no  doubt  that  the  conviction  was  just,  we  have  overlooked 
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errors  even  more  serious  than  these,  because  the  statute  per- 
mits it  under  such  circumstances,  and,  doubtless,  under  such 
circumstances,  we  shall  do  so  again.  (Code  Crim.  Pro.  §  543.) 
Bat  in  this  case,  while  we  all  think  that  the  evidence  permit- 
ted a  verdict  of  murder  in  the  first  degree,  the  most  of  us 
think  that  in  view  of  the  peculiar  facts  of  the  case,  as  it  now 
appears,  a  verdict  of  a  somewhat  lower  grade  would  have  been 
safer  and  more  satisfactory.  Hence,  I  think  that  the  errora, 
though  slight,  call  for  a  new  trial.  A  man  condemned  to  die, 
as  he  is  marched  to  the  place  of  execution,  should  not  be 
able  to  say  :  "  If  my  judges  had  heard  my  whole  story  I  might 
not  be  here." 

I  vote  for  a  reversal  and  a  new  trial. 

Chase,  J.  (dissenting).  I  think  the  judgment  of  conviction 
should  be  affirmed.  Assuming  that  up  to  the  time  when 
Mauro  started  to  leave  the  saloon  he  had  been  the  aggressor, 
and  that  the  defendant  had  up  to  that  time  simply  defended 
himself  from  attack,  there  was  after  the  defendant  fii'st  drew 
his  pistol  ample  opportunity  for  him  to  have  avoided  further 
encounter  or  association  with  Mauro  and  there  was  also  an 
abundance  of  time  after  he  commenced  to  run  after  Mauro, 
and  before  the  fatal  shot  was  fired,  for  him  to  have  deliber- 
ated and  determined  whether  he  would  shoot  and  kill  him. 
The  evidence  is  overwhelming  that  when  the  defendant  drew 
his  pistol  not  only  did  the  other  persons  present  in  the  saloon 
run  therefrom  but  that  Mauro  ran  from  the  saloon  an^  was 
then  followed  by  the  defendant.  Mauro  ran  diagonally 
across  the  street  and  the  defendant  shot  at  him  as  he  ran,  and 
a  few  seconds  after  the  first  shot  was  fired  and  when 
Mauro  was  about  one  hundred  feet  from  the  door  of  the 
saloon  running  from  the  defendant  on  the  opposite  side  of 
the  street  therefrom,  the  defendant,  who  was  then  in  the  street 
from  ten  to  fifty  feet  behind  Mauro,  stopped  and  deliberately 
took  aim  at  him  and  fired  the  fatal  shot. 

If  the  defendant  had  killed  Mauro  at  the  time  when  he 
backed  away  from  him  and  ineffectually  snapped  his  pistol 
three  times  while  they  were  in  the  saloon  together,  his  claim 
that  he  was  acting  in  self-defense  or  in  the  heat  of  passion 
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might  have  been  accepted  by  the  jury.  And  if  the  jury  had, 
under  such  circumstances,  found  the  defendant  guilty  of 
murder  in  the  first  degree  much  that  is  said  by  the  majority 
of  tlie  court  in  the  opinion  about  to  be  handed  down  would 
apply  to  the  facts  as  they  would  then  have  been  presented. 
The  defendant's  claim  that  he  committed  the  homicide  in  self- 
defense,  however,  is  without  merit.  It  rests  solely  upon  his 
own  testimony,  and  it  is  clearly  opposed  to  the  testimony  of 
all  the  other  witnesses,  and  to  the  admitted  facts  and  circum- 
stances, particularly  those  relating  to  the  place  where  Mauro 
was  when  he  was  killed. 

The  members  of  this  court  are  unanimous  in  the  opinion 
that  the  evidence  is  sufficient  to  sustain  the  verdict  of  murder 
in  the  first  degree,  although  some  of  the  members  of  the  court 
would  not,  as  jurymen,  have  voted  for  such  a  verdict,  but 
would  have  found  a  verdict  of  murder  in  the  second  degree, 
or  of  manslaughter  in  the  first  degree.  Perhaps  a  verdict  for 
a  lesser  degree  of  crime  would  have  been  more  satisfactory  to 
all  of  us.  Many  questions  are  suggested  in  the  majority  opin- 
ion. Every  question  so  suggested  has  been  answered  by  the 
jury  against  the  defendant,  and  there  is  evidence  to  sustain 
the  answera  so  given  to  each  of  such  questions.  The  responsi- 
bility in  deciding  upon  the  evidence  and  for  the  verdict  rests 
upon  the  jurymen.  A  majority  of  the  members  of  the  court, 
as  I  understand  from  the  opinion  about  to  be  handed  down, 
concede  that  the  errors  committed  by  the  trial  court,  if  any, 
are  slight,  but  they  are  of  the  opinion  that  the  trial  judge  in 
his  charge  dwelt  with  emphasis  on  the  fact  that  the  defendant 
had  time  to  deliberate,  but  did  not  with  equal  emphasis  ask 
the  jury  to  find  whether  he  actually  did  deliberate  before 
firing  the  fatal  shot.  Much  is  said  about  Mauro  being  the 
aggressor  in  the  first  instance,  and  that  some  of  the  evidence 
could  be  so  construed  as  to  permit  of  a  verdict  of  man- 
slaughter in  the  first  degree.  An  examination  of  the  evi- 
dence leads  me  to  the  conclusion  that  the  defendant  intended 
to  kill  Mauro,  and  that  a  verdict  either  of  murder  in  the  first 
degree  based  upon  deliberation  and  premeditation,  or  of  murder 
in  the  second  degree  based  upon  a  design  to  effect  the  death 
of  Mauro,  although  without  deliberation  and  premeditation. 
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was  to  have  been  expected.  The  defendant's  experienced 
counsel  doul>tle8S  appreciated  tlie  eflEect  of  the  testimony  that 
would  be  produced  and  the  defendant's  danger  of  being  found 
guilty  of  murder  in  the  firet  degree.  On  the  trial,  as  we  liave 
seen,  he  devoted  substantially  all  his  eflForts  to  show  the  court 
and  jury  that  the  shooting  by  the  defendant  was  done  in  self- 
defense.  The  entire  record  shows  that  that  effort  was  continued 
until  the  final  disposition  of  the  case.  The  trial  judge  devoted 
the  greater  part  of  his  charge  to  that  subject.  It  was  most 
natural  for  him  to  devote  his  charge  principally  to  the  questions 
that  had  been  made  prominent  in  the  course  of  the  trial. 

I  do  not  find  in  the  charge  of  the  trial  judge  anything 
unfair  to  the  defendant.  In  the  prevailing  opinion  is  a  quo- 
tation from  the  charge  in  proof  and  confirmation  of  the  state- 
ment that  it  is  suggestive  and  edgewise  toward  the  defendant. 
There  is  omitted  from  the  quotation  after  the  words  "  This  is 
solely  for  you  to  determine,"  the  following  words  of  the  trial 
judge,  viz. :  "  Of  course,  unless  you  have  some  reason  for  it, 
it  would  not  be  proper  for  yon  to  arbitrarily  state  that  this  or 
that  witness  is  perjuring  himself.  You  should  have  some 
basis  for  a  finding  of  that  kind.  And  what  I  say  with  regard 
to  the  People's  witnesses  I  will  now  repeat  with  regard  to 
witnesses  for  the  defense  —  that  you  should  not  arbitrarily 
state  that  any  witness  for  the  defense,  including  the  defend- 
ant, has  committed  perjury.  You  should  have  some  basis 
for  it — some  basis  such  as  interest  in  the  case  or  some  other 
motive."  So,  in  every  instance,  the  jury  were  correctly 
charged  as  to  their  duty  in  weighing  testimony. 

The  court  narrated  to  the  jury  the  substance  of  the  testi- 
mony given  by  the  defendant  personally  and  by  his  witnesses, 
and  said, "  The  People  are  bound  to  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty  of  a  deliberate 
and  premeditated  murder.  It  is  not  for  the  defendant  to 
prove  his  innocence,  it  is  for  the  People  to  prove  his  guilt 
beyond  a  reasonable  doubt."  The  court  further  said,  "  If 
you  find  that  he  is  not  guilty  of  murder  in  the  first  degree 
or  if  you  have  any  reasonable  doubt  that  he  is  guilty  of  that 
grade  of  homicide  then  it  would  be  your  duty  to  consider 
whether  or  not  he  is  guilty  of  murder  in  the  second  degree." 
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'^  Murder  in  the  second  degree  is  defined  by  statute  to  be  as 
follows :  Such  killing  of  a  human  being  is  murder  in  the  sec- 
ond degree  when  committed  with  the  design  to  effect  the  death 
of  the  ))erson  killed,  or  of  another,  but  without  premedita- 
tion or  delibemtion.  You  see  it  differs  from  murder  in  the 
lirst  degree  in  that  murder  in  the  iirst  degree  the  design  to 
kill  must  be  preceded  by  some  amount  of  deliberation  and 
premeditation.  In  murder  in  the  second  degree  tliere  need 
not  be  that  premeditation  and  deliberation  but  only  a  design 
to  kill.  And  if  you  are  satisfied  upon  this  evidence  that  the 
defendant  was  guilty  of  murder  in  the  second  degree  —  that 
is  a  killing  without  deliberation  or  premeditation  —  but  with 
a  design  to  kill,  then  you  should  find  him  guilty  of  murder  in 
the  second  degree." 

"  Of  course  if  he  acted  in  self-defense  why  he  is  not  guilty 
of  any  grade  of  crime.  If  you  find  that  he  is  not  guilty  of 
murder  in  the  first  degree,  and  not  guilty  of  murder  in  the 
second  degree,  or  have  a  reasonable  doubt  on  that  subject, 
then  you  consider  whether  he  is  guilty  of  manslaughter  in 
the  fii*st  degree.  And  that  is  a  crime  that  is  defined  as  fol- 
lows, '  Such  crime  is  manslaughter  in  the  first  degree  when 
committed  without  a  design  to  effect  death  in  the  heat  of 
ptission  but  in  a  cruel  and  unusual  manner,  or  by  means  of  a 
dangerous  weapon.'  So  your  verdict  in  this  case  may  be 
either  guilty  of  murder  in  the  first  degree.  Guilty  of  murder 
in  the  second  degree.  Guilty  of  manslaughter  in  the  first 
degree.     Or,  not  guilty." 

I  do  not  see  how  the  jury  could  have  misunderstood  such 
a  plain  and  accurate  statement  of  the  law^  applicable  to  the 
evidence  before  the  jury.  At  the  close  of  the  main  charge 
counsel  for  the  defendant  made  two  unimportant  requests  to 
further  cliarge  the  jury,  both  of  which  requests  were  sub- 
stantially granted  and  the  charge  was  then  satisfactory  to  the 
defendant.  The  only  other  request  by  the  counsel  for  the 
defendant  is  the  one  in  regard  to  the  defendant's  flight  which 
has  been  referred  to  in  the  prevailing  opinion. 

The  statements  made  by  the  court  to  the  jury  when  they 
returned  for  further  instructions  were  clear,  full  and  accurate 
and  the  jury  could  not  have  then  misunderstood  the  court. 
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No  objection  or  exception  was  taken  by  either  party.  After 
a  court  lias  charged  a  jury  at  length  and  has  passed  upon  all 
requests  to  charge  made  by  counsel  for  the  parties,  it  rests  in 
a  reasonable  discretion  whether  further  requests  to  charge  will 
be  made.  This  is*  particularly  so  when  the  remarks  made  by 
the  court  to  the  jury  on  their  return  into  court  are  clear  and 
accurate  and  the  requests  for  further  charges  relate  to  matters 
not  directly  within  ti.e  questions  suggested  by  members  of  the 
jury,  but  are  merely  incidental  thereto.  If  the  request  to 
further  charge  the  jury  which  was  made  by  the  district  attor- 
ney had  been  so  made  by  him  at  the  end  of  the  main  charge, 
it  should  have  been  granted  and  I  will  assume  that  it  is  also  true 
of  the  request  made  by  the  defendant's  counsel.  The  court 
treated  both  sides  alike  and  refused  to  further  charge  the  juiy 
and  in  my  opinion  it  was  not  error  for  him  so  to  decide.  No 
exception  was  taken  and  the  determination  by  the  court  not 
to  further  charge  was  substantially  assented  to  by  both  coun- 
sel. In  any  event  the  fact  that  the  defendant  was  not  in  the 
iirat  instance  the  aggressor  was  not  at  any  time  seriously 
disputed. 

The  defendant's  testimony  fully  discloses  that  he  claimed 
that  after  he  gave  a  drink  to  every  one  in  the  saloon,  and  saw 
"  the  bad  way  he  (Manro)  was  looking  at  me  (defendant) " 
that  he  stood  up  "  because  I  (he)  wanted  to  go  away,"  and  that 
he  further  claimed  that  he  desired  to  escape  from  Manro. 
The  refusal  to  allow  the  defendant  to  answer  the  question, 
"  Now  tell  the  jury  the  reason,  if  you  know,  after  ordering 
the  drinks  for  everybody  there  including  the  deceased,  you 
wanted  to  go  away,"  could  not  have  prejudiced  the  defendant. 
It  was  intended  at  most  to  elicit  testimony  that  was  already 
in  substance  before  the  jury. 

I  do  not  think  it  was  error  to  exclude  an  answer  to  the  ques- 
tion as  follows:  "Can  you  tell  the  jury  any  reason  why  your 
coat  is  cut  and  there  are  no  cuts  on  your  body  ? "  The  coat  is 
present  in  this  court  and  has  been  examined  by  the  membera 
of  the  court  and  it  appears  from  such  cuts  that  they  were 
slight  in  extent  and  that  they  did  not  extend  through  the  lin- 
ing of  the  coat.  The  suggestion  in  the  prevailing  opinion 
that  the  defendant  may  have  answered  this  question  by  stat- 
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iiig  that  ho  v/ore  an  unusnally  thick  woolen  shirt,  or  that  the 
knife  struck  a  button  or  that  lie  might  have  given  some  other 
special  fact  in  explanation  of  his  body  not  being  cnt  is  quite 
imaginary.  The  appearance  of  the  coat  itself  answei's  beyond 
controversy  any  suggestion  that  there  was  any  special  and 
peculiar  reason  why  his  person  was  not  cut. 

It  is  to  be  expected  that  judges  will  differ  to  some  extent  h\ 
the  use  of  language  in  expressuig  their  thoughts  and  also  in  their 
conception  of  the  relative  importance  of  events  in  any  contro- 
vere}'.  If  a  trial  judge  correctly  quotes  from  and  refers  to  tlie 
evidence  received  during  a  trial  and  accurately  states  the  law 
applicable  thereto,  the  judgment  entered  upon  the  verdict  of 
a  jury  should  not  be  reversed  because  an  appellate  court  in 
the  quiet  and  deliberate  examination  of  the  case  is  of  tlie  opin- 
ion that  the  trial  court  could  have  so  framed  the  charge  as  to 
have  given  greater  prominence  to  some  of  the  evidence  than 
was  given  by  him  to  such  evidence  and  thus  possibly  liave 
saved  the  defendant  from  a  conviction  of  a  crime  as  serious 
in  its  consequences  as  that  of  which  he  was  convicted.  If 
the  ]>articular  language  of  a  trial  court  is  to  be  considered 
and  the  relative  amount  of  time  taken  by  the  court  upon  the 
different  branches  of  the  case  in  charging  tlie  jury  is  to  be 
measured  except  for  the  one  purpose  of  determining  whether 
the  defendant  has  had  a  fair  trial,  it  will  be  practically  impos- 
sible for  any  trial  court  to  satisfy  a  court  upon  appeal  where 
there  is  a  difference  of  opinion  as  to  the  weight  of  evidence 
upon  the  questions  submitted  to  and  determined  by  the  jury. 
The  reversal  in  this  case  is  based  more  upon  dissatisfaction 
with  the  determination  of  the  jury  than  it  is  upon  any 
substantial  error  committed  by  the  trial  court. 

The  judgment  of  conviction  should  be  atBrraed. 

Edward  T.  Bartleft  and  IIisoock,  JJ.,  concur  with 
V  ANN,  J. ;  Werner,  J.,  concurs  in  resijlt  on  the  ground  that  the 
trial  judge's  instructions  to  the  jury  on  the  subject  of  man- 
slaughter in  the  first  degree,  although  technically  correct  so 
far  as  they  go,  were  insntiicient  in  view  of  the  peculiar  cir- 
cumstances of  this  case ;  Cullen,  Ch.  J.,  and  Gray,  J.,  concur 
with  Chase,  J. 

Judgment  of  conviction  revei^sed  and  new  trial  ordered. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Man- 
HATFAN  Silk  Company,  Appellant,  v.  Nathan  L.  Miller, 
as  Comptroller  of  the  State  of  New  York,  Respondent. 

People  ex  rel,  ManJiattan  Silk  Co.  v.  Miller,  125  App.  Div.  296,  affirmed. 
(Submitted  Junutiry  8,  1010;  decided  Jauuary  18,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
April  4,  190S,  which  attirmed  a  determination  of  the  defend- 
ant lixing  the  amount  of  a  franchise  tax  against  the  relator^ 

Charles  K,  Allefi^  Joseph  P,  CoughUn  and  Alfred  A. 
Cook  for  appellant. 

Edward  li,  O^Malloy^  Attorneij-Gerieral  {FranHin  Kenr 
nedy  of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward   T.  Bartlett,  Vann, 
Werner,  Willard  BARTLErr,  Hiscock  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The  Man- 
HATiAN  Silk  Company,  Appellant,  v.  Otto  Kelsbt^  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

P>eople  ex  rel.  Manhattan  Silk  Co.  v.  Kehey,  125  App.  Div.  913,  affirmed. 
(Submitted  Jnnuary  3,  1910;  decided  January  18,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  third  judicial  department,  entered  April 
4,  1908,  which  affirmed  a  determination  of  the  defendant 
fixing  the  amount  of  a  franchise  tax  against  the  relator. 

Mtjer  Nusshauin^  Alfred  A.  Cook  and  Charles  K,  Allen 
for  appellant. 

Edward  li,  O^Malley^  Attorney- General  {Franklin  Ken- 
nedy of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Edward  T.   Bartlett,  Vann, 
Werner,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 
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Erainakd  T.  Norris  et   al.,  Respondents,  v.   Cha.rlks   F. 

Hoffman  et  al.,  Appellants. 

Harris  v.  Hoffman,  183  App.  Div.  596,  nffirmed. 
(Arguml  January  4,  1910;  decido:!  Janutry  18,  1910.) 

Appeal,  l»y  permission,  from  an  oi-der  of  the  Appellate 
Division  of  the  Supreme  (yourt  in  the  first  judicial  depart- 
ment, entered  July  15,  1909,  whicli  affirmed  an  interlocutory 
jndf^ment  of  S|>ecial  Term  overruling  a  demurrer  to  the  com- 
plaint in  an  action  to  have  an  easement  declared  abandoned. 

The  following  question  was  certified  :  "Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendants? '' 

Charles  P,  Northrop  and  Charles  IL  Edwards  for 
appellants. 

Louis  Fratikel^  Job  E,  Hedges  and  Julian  B,  Beaty  Iqt 
respondents. 

Order  affirmed,  with  costs ;  question  certified  answered  in 
the  affirmative;  no  opinion. 

Coticur:  Cullen,  Ch.  J.,  Edward  T.  Bartlktt,  Vann, 
Wkkner,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


The  State  Bank,  Respondent,  'o.  IIenry  Wilchinsky  et  al., 

Defendants. 

In   the  Matter  of  Proceedings  to  Compel  Harris  Shapiro, 
Appellant,  to  Complete  His  Purchase. 

Folate  Blink  v.  Wilchimk^,  134  App.  Div.  948.  affirmed. 
(Argued  January  4,  1910;  decided  January  18,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  15,  1909,  which  affirmed  an  order  of  Special  Term 
directing  the  appellant  herein  to  pay  the  damages  resulting 
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from  his  refusal  to  complete  his  purchase  of  certain  premises 
at  a  sale  iu  foreclosure. 

Edward  W.  S.  Johnston  for  appellant. 

Benjamin  N.  Cardozo  a?id  Alfred  Lyons  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullkn,  Cli.  J..  Edward  T.   Bartletf,  Vann, 
Werner,  Willard  Bartlktf,  Hiscock  and  Chase,  JJ. 


In  the  Matter  of  the  Election  of  Director  of  The  Silent 

Writing  Machine  Company. 

John  MacKay,  Appellant ;  The  Silent  Writing  Machine 

CoMi'ANY  et  ah,  Respondents. 

Matter  of  Silent  Writing  MaeJtine  Co.^  184  App  Div.  995,  affirmed. 
(Argued  January  4,  1910;  decided  January  18»  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
Novemher  2-4,  1909,  which  affirmed  an  order  of  S|>ecial  Term 
denying  an  application  to  set  aside  an  election  of  directore  of 
a  corporation. 

Louis  Marshall  and  Ahrahwn  Benedict  for  appellant. 

Morris  Cohn^  Jr.,  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Clllkn,  Ch.  J.,  Edward  T.  IJartlett,  Vann, 
Werner,  Willard  JUrtlhtit,  Hiscock  and  Chase,  JJ. 


Elizabeth  McM.  Godley,  Respondent,  v,  Crandall  &  God- 
ley  Company  et  al.,  Appellants,  Injpleaded  with  Othei*8. 

Oodley  v.  CrandtiU  dt  Oodley  Co.,  134  App.  Div.  950,  modified. 
(\rgued  January  4,  1910;  decid<Kl  January  18,  1910.) 

Appeal,  hy  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ineiiti  entered  Octol>cr  15,  1909,  which  affirmed  an  order  of 
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Special  Term  appointing  a  receiver  of  the  defendant  Craiulall 
i^  (rodley  Conipanj'  and  restraining  said  company  and  iti) 
directors  from  reducing  its  capital  stock  or  distributing  its 
assets. 

Tlicj  following  questions  vrere  certified  :  "  (1)  Has  the  court 
in  this  action  power  to  appoint  a  receiver  of  the  defendant 
corporation  t 

"  (2)  Upon  any  view  of  the  facts  presented  by  the  record, 
had  the  court  power  to  appoint  a  receiver  of  the  defendant 
cori)oration  ? 

"(3)  Upon  any  view  of  the  facts  presented  by  the  record, 
had  the  court  power  to  enjoin  the  defendant  corpomtion  from 
holding  a  meeting  to  reduce  its  capital  stock  ?" 

Kdyar  T,  Brackett  and  James  J.  Alhu  for  appellants. 

W,  liiissell  Oahoni  and  David  Bennett  King  for  respondent. 

Order  modified  so  as  to  limit  receivership  to  property  men- 
tioned in  paragraph  XII  of  complaint,  and  as  thus  modified 
afiirmed,  without  costs  of  this  appeal  to  either  party.  Ques- 
tions certified  answered  as  follows:  1.  The  court  lias  not 
power  in  this  action  to  appoint  a  receiver  of  the  defendant 
corporation,  but  has  power  to  appoint  a  roceiver  of  such  of  its 
property  as  is  alleged  to  have  been  transferred  and  secured  to 
the  use  of  another  corporation,  to  pi-eserve  the  same  during 
the  pendency  of  the  action.  2.  The  same  statement  answers 
the  second  question.  3.  The  court  had  power  to  enjoin  tlie 
defendant  corporation  from  liolding  a  meeting  to  reduce  its 
capital  stock.     No  ojunion. 

Concur:  Cullkn,  Ch.  J.,  Edward  T.  Uartlett,  Vann, 
Wkrnkr,  Willard  BARTLKTr,  IIiscxK^K  and  Chase,  JJ. 


John  S.  Jones,  Appellant,  v.  Gkorgk  J.  Gould  et  al., 

Respondents. 

Reported  below,  188  App.  Div.  889. 

(Submitted  January  3,  1910;  decided  Jauuary  18,  1910.) 

Motion   to   dismiss   an   appeal   from   a  judgment  of  the 
Apjiellate  Division  of  the  Supren^e  C<uirt  in  the  first  judicial 
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department,  entered  July  20,  1909,  affirming  a  judginent  in 
favor  of  defendants  entered  npon  a  dismissal  of  the  complaint 
by  the  court  at  Special  Term  in  an  action  to  recover  for 
services. 

The  motion  was  made  upon  the  grounds  that  tlie  judgment 
of  the  Appellate  Division  was  void  inasmuch  as  that  court 
liad  no  jurisdiction  to  entertain  tlie  appeal ;  that  if  valid,  such 
judgment  was  unanimous  and,  therefore,  not  appealable  to 
the  Court  of  Appeals  except  by  permission,  which  Iiad  not 
been  obtained. 

Hush  Taggart^  Laiorenee  Gree}\  Ajppleton  D.  Palmer  and 
F,  C,  Nlcodemus^  Jr,^  for  jnotion. 

David  31c C lure  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  Andrew  Jergkns  Company,  Respondent,  v,  John  H. 

Woodbury  et  al..  Appellants. 

(Submittwl  January  10.  1910;  decided  January  18,  1910.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  197  N.  Y.  Q^ 

In  the  Matter  of  the  Application  of  the  MANH^rrAN  Rail- 
way Company,  Appellant  and  Respondent,  for  a  Per- 
emptory Writ  of  Mandamus  against  David  E.  Austkn,  as 
Receiver  of  Taxes  for  the  City  of  New  York,  Respondent 
and  Apj>ellant. 

Matter  of  Manhattan  Uy.  Co.  v.  Amten,  133  App.  Div.  890,  Affirmed. 
(Argued  January  5,  1910;  decided  January  25,  1910.) 

Cross-appkai^s  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
June  11,  1900,  which  affirmed  an  order  of  Special  Term 
granting  in  part  and  denying  in  part  a  motion  for  a  pereinp- 
tory  writ  of  mandamus  to  compel  the  defendant  to  credit 
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tlio  petitioner  with  certain  ]>aynient8  on  account  of  franclnse 
tsixes. 

Jalii't^  T,  Da  vies  and  Brahuird  Tolles  for  j>etitioner, 
a|)]>ellant  and  re8})ondent. 

Archihahl  R.  Watmn^  Corporation  Counsel  {Curtis  A, 
Peters  of  counsel),  for  defendant,  iH^spondent  and  appellant. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Vann,  Wkenkr,  Willard  Bart- 
LKiT,    IIiscocK    and    Chase,    JJ.      Absent:     Edward    T. 

IJARTLErr,  J. 

Thk  Peoplk  ok  the  State  ok  New  York  ex  rel.  William 
Kennedy,  Appellant,  v.  P^rank  A.  O'Donnel  et  ah,  as 
Cominissiouei's  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

The  People  of  the  State  ok  New  York  ex  rel.  William 
Kennedy,  as  Administrator  of  the  Estate  of  John  Ken- 
nedy, Deceased,  Appellant,  v,  Frank  A.  O'Donnel  et  al., 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

People  e/ rel.  Keimidy  v.  O'Donnel,  138  App.  Div.  237,  924.  affirmed. 
(Submittucl  January  5.  1910;  decided  January  2d,  1910.) 

Appeal  in  each  of  the  above-entitled  proceedings  from  an 
order  of  tlio  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  June  4,  1909,  whicli 
affirmed  an  order  of  Special  Term  dismissing  a  writ  of  cer- 
tiorari and  confirming  an  assessment  for  purposes  of  taxation. 

Artem4is  B,  Smith  for  appellants. 

Archihald  li,  Watson^  Corporation  Counsel  {Curtis  A. 
Peters  and  George  IL  FolioeU  of  counsel),  for  respondents. 

Orders  affirmed,  with  costs;  no  opinion. 

Concur:  Ccllkn,  Ch.  J.,  Vann,  Werner,  Willard 
RARTLKTr,  IIiso(m:k  and  Cuask,  JJ.  Absent:  Edward  T. 
Bartlktt,  J. 
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III  the  Matter  of   the  Probate   of   the  Will  of   IIikam  II. 

Lamport,  Deceased. 

Maky  C.   Smedley,  Appellant;  Althea  G.  Jewell  et  al., 

Respoudeuts. 

MfUter  ofLiimpori  ( Will),  134  App.  Div.  954,  nfflrmed. 
(Argued  Juiiuary  6,  1910;  decided  January  25,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 22, 1909,  which  affirmed  a  decree  of  the  New  York  County 
Surrogate's  Court  denying  probate  of  a  paper  propounded  as 
the  will  of  Hiram  H.  Lamport,  deceased. 

William  J.  O^Sidlloaii  and  John  S.  Jenkins  for  appellant. 

Edmund  L,  Mooneij^  Henry  G.  Gennert  and  Enoa  S. 
Booth  for  respondents. 

Order  affirmed,  with  costs,  and  held  that  although  the 
admission  of  the  letter  of  the  witness  Rogers  to  the  testator 
was  erroneous,  the  error  did  not  affect  the  result  and  should 
be  disregarded  under  the  provisions  of  section  2545  of  the 
Code  of  Civil  Procedure;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Vann,  Werner,  Willard  Bart- 
LE'rr,    IIiscocK    and    Chase,    J  J.       Absent :     Edwasd    T. 

BARTLErr,   J. 


In  the  Matter  of  the  Application  of  Jllia  M.  Curtiss,  an 
Alleged  Incompetent,  Appellant,  to  Set  Aside  Proceedings 
Appointing  a  Committee  of  Her  Estate. 

Elmore  S.  Banks  et  al.,  as  Connnittee,  et  al.,  Respondents. 

Mutter  of  Curtiss,  134  App.  Div.  547,  affirmed. 
(Argued  January  6,  1910;  decided  January  25,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  20, 1909,  which  reversed  an  order  of  Special  Term 
granting  a  motion  to  set  aside  an  order  appointing  a  com- 
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inittee  of  the  estate  of  Julia  M.  Curtisb,  an  alleged   iiicoiii- 
peteiit,  and  denied  said  motion. 

Z.    Lafiin   Kellogg y   Alfred   V.    Pette   and    WMiiua    K, 
Hartpence  for  appellant. 

Morgan  J,  CT Brien^  Grats  Nathan  and  Philip  S.  Dean 
for  respondents. 

Order  aflinned,  without  costs;  no  opinion. 
Concur:    Cullkn,  Cli.  J.,  Edwaku  T.   Baktlkft,  Vann, 
Wkrnkr,  Willakd  Bartletf,  IIiscock  a?id  Chase,  JJ. 


Hayman  Defrin,  an  Infant,  by  Max  Defrim,  His  Guardian 
ad  Litem,  Respondent,  v.  Joseph  H.  Goldstein,  Appellant. 

Defrin  v.  Goidstein,  139  App.  Div.  895.  affirmed. 
(Submitted  January  7,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Ap[>ellHte  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  27,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
and  an  order  denying  a  motion  for  a  new  trial  in  an  action  by 
an  employee  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  the  defendant's  negligence. 

E.  Clyde  Sherwood  and  Frank  V.  Johnson  for  appellant. 

Clinton  B,  Taylor  and  Ettgene  L  YiieUs,  for  resix)ndent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Cullkn,  Ch.  J.,  Vann,  Willard  Bartlett,  His- 
ccKJK  and  Chase,  JJ.  Dissenting :  Werner,  J.,  on  the 
grounds,  iirst,  that  the  plaintiff  has  failed  to  make  out  his 
charge  of  negligence  against  defendant,  and,  second,  that  the 
Employers'  Liability  Act  is  entirely  insufficient.  Absent: 
Edward  T.  Bartlett,  J. 
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Anna  IIuohrs,  as  Administratrix  of  the  Estate  of  James 
Hughes,  Deceased,  Kespoiidciit,  v.  Electric  Light  and 
Power  Company  of  Syracuse,  Appellant. 

Hnghe$  v.  Electric  TAght  &  Potter  Co.  of  Syracuse^  129  App.    Div.  981, 
afflmicd. 
(Argued  Jniiimry  7,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Snpreme  Conrt  in  the  fourth  judicial  department,  entered 
January  12,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  occurred  through  the  defendant's 
negligence. 

W.  P.  GoodeUe  for  appellant. 
Thomas  Hogan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cdllen,  Ch.  J.,  Vann,  Werner,  Willard  Bart- 
LErr,    HiscocK    and    Chase,    JJ.      Ahsent:      Edward    T. 

BARTLErr,   J. 


The  Travelers'  Insurance  Company,  Respondent,  v. 
William  II.  IIotchkiss,  as  Superintendent  of  Insurance  of 
the  State  of  New  York,  Appellant. 

Traveler*  Ins.    Co.  v.  KeUey,   134  App.  Div.  89,  affirmed. 
(Argued  January  10,  1910;  decided  January  25,  1910.) 

Appeaj.  from  a  judgment  entered  Septeml>er  17, 1909,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  iu 
the  third  judicial  department,  which  reversed  an  interlocu- 
tory judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint  and  directed  final  judgment  in  favor  of  plaintiff  in 
an  action  to  restrain  the  defendant  from  revoking  a  certificate 
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aiitlioi-izing  the  plaintiff,  a  foreign  corporation,  txi  transact 
the  hnsiness  of  life  insurance  in  the  Htate  of  New  York. 

KfJward  li,   O'Malley^    Attorney-General    {KlwarJ   II. 
Letch  worth  of  couiiBel),  for  appellant. 

Murray  Downs  and  William  Bro^mith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Gray,  Edwarii  T.  Baktlett, 
IIaioht,  Vann,  WkAnkr  and  IIiscock,  JJ. 


JriJA    K.    Simpson,   Respondent,  t?.  Isaac   Simpsox   et  al., 
Apj)ellants,  Impleaded  with  Another. 

Sim^non  v.  Trust  Co.  of  America,  129  App.  Dlv.  200,  affirmed. 
(Argued  January  10,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iii'st  judicial  department,  entered  Jan- 
uary f),  1909,  which  affirmed  a  judgment  of  Special  Term 
adjudging  the  will  of  Simon  M.  Simpson,  deceased,  to  be  void. 

Ilenry   Wollnian  and  Achilles  IL  Kohn  for  appellants. 

S.  Lioinyston  Samuels  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cl^llkn,   Ch.  J.,  Gray,  Edward  T.  Bartlktt, 
Haight,  Vanx,  Wernkr  and  Hiscook,  JJ. 


Minnie  A.  Bremer,  Appellant,  v.  John  C.  Brkmer  et  al.. 
Individually  and  as  Executors  and  Trustees  under  the  Will 
of  John  H.  Bremer,  Deceased,  et  al.,  Kespondents. 

Bremer  v.  Bremer,  125  App.  Dlv.  918.  affirmed. 
(Argued  January  10,  1910;  decided  January  25.  1910.) 

Appeal  from  a  judgment  of  the  Ap|)ellate  Division  of  the 
Supreme  Court  in  the  liifit  judicial  department,  entered  April 
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10,  1908,  afBnniiig  a  final  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  pursuant  to  an  inter- 
locutory judgment  of  Special  Term  sustaining  demurrers 
tliereto  in  an  action  to  have  the  will  of  John  II.  Bremer, 
deceased,  declared  void  and  to  impress  a  lien  upon  the  real 
estate  of  said  decedent. 

Williatn  E,   Warland  for  appellant. 

John  IL  Corwin  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullkn,  Ch.    J.,  Gray,  Edward  T.  Bartlett, 
IIaight,  Vann,  Wernkr  a!id  IIiscock,  JJ. 


Garrett  Neaglk,  as  Administrator  of  the  Estate  of  Garrett 
Xeagle,   Jr.,   Deceased,    Appellaiit,  v.   The    Syracuse, 

BiNGHAMTON       AND       NeW        YoRK       RaILROAD      CoMPANY, 

Respondent,  Impleaded  with  Another. 

Neagle  v.  Syracuse,  B,  di  N.  t.  R.  R  Co,,  129  App.  Div.  986.  affirmed. 
(Argued  Jnnuary  11,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  24, 1909,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  in  an  action  to  recover  for  the  death  of  plain- 
tiffs intestate  alleged  to  have  occurred  through  the  negligence 
of  the  defendant,  his  employer. 

Frank  C.  Sargent  for  appellant. 

A,  D,  Jenney  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaight,  Vann,  Werner  and  IIiscock,  JJ. 
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CoKA  C.  Vroom,  as  Adtnitiistnitrix  of  tlie  Estate  of  Ben- 
jamin II.  Vr<>om,  Deceased,  Respondent,  v.  Thk  New 
York  Central  and  IlrnstiN  River  Railroad  Company, 
Appellant. 

Vroom  V.  y.  T.  C.  d  11.  R  R,  K  Co.,  129  App,  Div.  858,  affirmed. 
(Argued  January  11,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department,  entered 
January  13,  1909,  afiirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  occurred  through  the  negligence  of 
the  defendant,  his  employer. 

Alfred  Z.  Beclcer  for  appellant. 

//.  C,  Mhiard  and  CharlsB  L,  Feldman  for  respondent. 

Judgment  aflirmed,  with  costs  ;  no  opinion. 
Concur:    Cullkn,  Ch.  J.,  Gray,  Edward  T.   Bartlett, 
IIaiout,  Vann,  Werner  and  Hiscock,  J  J. 


Leonard  Singer,  as  Administrator  of  the  Estate  of  Edith 
SiNOKR,  Deceased,  Respondent,  v.  The  New  York  Central 
and  Hudson  Rivkr  Railroad  Company,  Appellant. 

Finger  v.  N.  Y.  C.  d  H.  R  R.  R.  Co.,  182  App.  Div.  890.  affirmed. 
(Argued  January  11,  1910;  decided  January  25,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
May  10,  1909,  which  modified  and  affirmed  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial  in  an  action 
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to  recover  for  tlie  death  of  plaintiff's  intestate  alleged  to  have 
been  occasioned  by  the  defendant's  negligence. 

John  F,  Brennan  and  Mortimer  B,  Patterson  for  appellant. 

Albert  A,  Wray^   Edward  Frank    Glaver  and   William 
McCauley  for  respondent. 

Jndgnient  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gkay,  Edward  T.  Bartle-it, 
Haight,  Vann,  Werner  and  Hiscock,  JJ. 


In  the  Matter  of  the  Application  of  William  A.  De  Groot, 
Appellant,  for  a  Writ  of  Mandamus  to  Compel  the  Board 
OF  County  CANVAssEiis  of  Queens  County,  Respondent; 
to  Recount  Certai?i  Votes. 

James  F.  McLaughlin,  Appellant  and  Respondent. 

Reported  below,  186  App.  Div.  — . 

(Argued  January  17,  1910;  decided  JiiDunry  25,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Ja?iuary  6, 1910,  which  modified  aiid  affirmed  as  modified  an 
order  of  Special  Term  directing  a  recount  of  certain  void  and 
protested  ballots  and  the  addition  or  exclusion  thereof. 

Franklin  M,  Toinlin  for  appellant. 

Leander  B,  Fafjer  for  appellant  and  re8|X)!ident. 

Order  appealed  fro!n  reversed  as  to  ballots  marked  Exhibits 
Nos.  20,  29,  30,  31  and  36,  which  said  ballots  were  declared 
void  by  the  Appellate  Division,  and  which  said  ballots  are 
hereby  declared  valid.  Order  appealed  from  further  reversed 
as  to  ballot  marked  Exhibit  No.  55,  which  said  ballot  was 
counted  by  the  Appellate  Division,  and  which  said  ballot  is 
hereby  rejected.  In  all  other  respects  the  order  appealed 
from  is  affirmed,  without  costs  to  either  party ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaigut,  Vann,  Willard  BARTLErrand  Chase,  JJ. 
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W.  H.  Brace  Company,  Appellant,  v.  Frank  A.  Kbaft  ct  al., 

Bespondents. 

(SubmitUd  January  17,  1910;  decided  January  25,  1910.) 

Motion  for  i*e-argunieiit  denied,  with  ten  dollars  costs.     (See 
196  N.  Y.  468.) 


CuARLKS  A.  SATfERLY,  Appellant,  V,  Edward  E.  Dewick, 
Individnally  and  as  Execntor  of  Sarah  A.  Satterly, 
Deceased,  et  al.,  Respondents. 

StUterlt/  V.  Jjftcick,  129  App.  Div.  701,  affirmed. 
(Submitteil  January  12,  1910;  decided  January  28.  1910.) 

Appeal  from  a  jndgnient  of  the  Appellate  Division  of 
the  Snprenic  Conrt  in  the  second  jndicial  department,  entered 
Jannary  11,  1909,  afiirniing  a  jndgnient  in  favor  of  defendant 
entered  n\yon  a  dismissal  of  the  complaint  by  the  courton  trial 
at  Special  Term  in  an  action  to  set  aside  a  devise  contained  in 
the  will  of  Sa,rah  A.  Satterly,  deceased. 

Thomas  J.  Rltch^  Jr.^  for  appellant. 

Rowland  iflU's  for  resi>ondents. 

Jndgnjcnt  affirmed,  with  costs;  no  opinion. 
Concur:   Cl'llkn,  Ch.  J.,  Gray,  Edward  T.  Bartletf, 
IIaight,  Vann,  Werner  and  Hiscock,  JJ. 


Mary  M.  Ryder,  as  AdminLstmtrix  of  the  Estate  of  Ernest 
W.  Ryder,  Deceased,  Respondent,  v.  Mountain  Lake  Ice 
Company,  Apj>ellant. 

Ryder  v.  MoHiitnin  Luke  Ice  Co.,  133  App.  Div.  933,  affirmed. 
(Argued  January  12,  1910;  decided  January  38,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
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30,  1909,  afiimiing  a  fudginent  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  by  an  employee  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  the  negligence  of  his 
employer, 

Frederick  liaise  and  Elwood  C,  Smith  for  appellant. 

IIenr\j  Kohl  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cl'llkn,  Cli.   J.,   Gray,  Edward  T.  Bartlett, 
Haiqht,  Vann,  Werner  and  IIiscock,  JJ. 


Louisa  E.  Fitzgerald,  as  Administratrix  of  the  Estate  of 
William  A.  Fitzgerald,  Deceased,  Appellant,  v.  The 
Lake  Shore  and  Michigan  Southern  Railway  Company 
et  al.,  Respondents. 

FitxgeraldY.  Lake  Sfiare  d  Jf.  S.  Ry.  Co.,  131  App.  Div..926,  affirmed. 
(Argued  January  12,  1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered 
March  29,  1909,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  hy  the  court  at  a  Trial 
Term  in  an  action  to  recover  for  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  been  occasioned  hy  the  negligence  of  the 
defendants. 

L^vhig  IF.  Cole  for  appellant. 

Thonuis  D,  Powell  and  £!oan  Ilollister  for  respondeiits. 

Judgment  affirmed,  with  costs;  no  oi)inion. 
Concur:    Cullen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Hiscock,  J  J. 
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Mary  CoRooaAN,  as  Aditiiiiistmtnx  of  the  Estate  of  Wili^iam 
CoRooKAN,  Deceased,  Respondent,  v.  Union  Railway  Com- 
pany OF  Nkw  York  Citv,  Ap[)ellant. 

Corcoran  v.  Union  Hy,  Co.  ofXew  York  City,  128  App,  Div.  926,  affirmed. 
(Argiieii  Jauiiary  12,  1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  de})artment,  entered 
November  12,  1908,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  for  the  death  of  plaintiiTs 
intestate  alleged  to  have  been  occasioned  by  the  defendant's 
negligence. 

Bayard  IL  Ames^  ^Valter  Henry  Wood  and  Jatnes  L. 
Qnackenhush  for  appellant. 

Gilbert  D,  Lumh  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  Edward  T.  Bartleti',  Haight,  Vann  and 
IIiscocK,  JJ.  Dissenting:  Cullen,  Ch.  J.,  Gray  and 
Werner,  J  J. 


Tx)cis  GoRSKi,  by  Michael  Slisz,  Ilis  Guardian  ad  Litem, 
Respondent,  v,  Stanislaus  Slisz,  Defendant,  and  Johk 
PiTAss,  Appellant 

Oornki  v.  Slisz,  128  App.  Div.  915,  afflrineil. 

(Argued  January  13,  1910 ;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  de|>artment,  entered 
November  17,  1908,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  uetion  to  recover  for  pei'sonal  injuries 


X 
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alleged  to  Iiave  been  sustained  by  the  plaintiff  tiirougli  the 
negligence  of  defendant,  his  employer. 

A,  G.  Bartholomew  for  appellant. 

Jam^^  llarman  and  Charles  A.  B.  Smith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartleit, 
IIaight,  Werner  and  Hiscook,  J  J.     Not  voting :  Vann,  J. 


Sarah  Bayley,  Respondent,  v,  Isabella  L.  Bkekman,  Indi- 
vidually and  as  Administratrix  with  the  Will  Annexed  of 
Mary  E.  Bayley,  Deceased,  et  al,.  Respondents. 

Richard  Lawrence  et  al..  Appellants. 

Bayley  v,  Beekman,  133  App.  DIv.  888,  affirmed. 
(Argue<l  January  13, 1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
July  9,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  obtain  a  construction  of  the  will  of  Mary  £. 
Bayley,  deceased. 

William  Pierrej)ont  Williams  for  appellants. 

Henri/  Fletcher  and  Jerome  J),  Gedncij  for  plaintiff, 
resjK)ndent. 

Henri/  IL  Beekman  and  A,  P.  Bach  man  for  defendants, 
respondents. 

Judgment  affirmed,  without  costs,  on  authority  of  Matter 
of  Paton  {ill  N.  Y.  487). 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  liARTLErr, 
Haight,  Vann,  Werner  and  Hiscock,  JJ. 

38 
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Katharine  R.  Fitzpatiuck,  as  Administratrix  of  the  Estate 
of  John  E.  Fitzpatkick,  Deceased,  Respondent,  v.  Buffalo 
Union  Furnack  Company,  Appellant. 

FiUpatrick  v.  Buffalo  Union  Furnace  Co,,  134  App.  Div.  909.  affirmwl. 
(Argued  January  13,  1910;  decided  January  28,  1910. 

Appeal  from  a  judgment  of  tlie  ApiKjllate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  9, 1909,  afiirming  a  judgment  in  favor  of  plaintiff  entei'cd 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  iov  the  deatli  of  plaintiff's  intestate 
alleged  to  have  been  occasioned  by  the  negligence  of  defend- 
ant, his  employer. 

Alfred  Z.  Becker  for  ap[>ellant. 

Ralph  S.  Kent  for  respondent. 

Judgment  afHrmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward   T.    Bartlett, 
IIaioht,  Vann,  Werner  and  Hiscxkjk,  JJ. 


David  Finkei^tein,  by  IIyman  II.  Feldman,  His  Guardian  ad 
Litem,  Respondent,  v,  David  Kramer,  Appellant. 

FiiikeUUin  v.  Kramer,  133  App.  Div.  565,  affirmed. 
(Submitted  January  14,  1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Apjielhite  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  July 
13,  1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of  defendant, 
his  employer. 

William  A.  Jones^  Jr,^  for  appellant. 

llcrhcrt  C\  Smyth,  Charlea  C  Sanders  and  Emamiel  M, 
Kaiser  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Werner  and  IIiscock,  JJ. 
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Edward  Morley,  Appellant,  v,  Charles  L.  Van  de  Water, 
as  Administrator  of  the  Estate  of  George  A.  Castor, 
Deceased,  Respondent. 

Morley  v.  Castor,  128  App.  Div.  924,  affirmed. 
(Argued  January  14,  1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
l)er  6,  1908,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  for  an  accounting  as  to  the  rents  and  profits  of  certain 
real  property. 

George  E,  Morgan  for  appellant. 

Ralph  Polk  Buell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,  Cli.  J.,  Gray,  Edward   T.   Bartlett, 
IIaight,  Vann,  Werner  and  Hiscook,  JJ. 


Annie  Lynch  et  al..  Respondents,  v,  John  D.  Lyons,  as 
Administrator  of  the  Estate  of  Andrew  Donnelly,  Jr., 
Deceased,  Appellant. 

Lynch  V.  Lyou9^  131  App.  Div.  120,  aftirmeil. 
(Submitted  Jainiary  14,  1910;  decided  January  28,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Su[>reme  Court  in  the  second  judicial  department,  entered 
March  17,  1909,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  recover  upon  promissory  notes. 

Henry  WUlis  Smith  and  George  11,  Smith  for  apjx^llant. 

William  McCaulei/  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cli.lkn,  C!i.  J.,  Gray,  Edward  T.  Bartlett, 
Haiuht,  Vann,  Werner  and  IIiscock,  JJ. 
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A.  Frank  Gorski,  as  Administrator  of  the  Estate  of  Waltkk 
BiJosiNSKi,  Deceased,  Respondent,  v,  Intbbnational 
Railway  Company,  Appellant 

Gonki  Y,  Tntenmtional  Ry,  Co,,  131  Ap)i.  Div.  924.  affirmed. 
(Argued  January  14,  1910;  decided  January  28,  1910.) 

Appkal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  6,  1009,  afiirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintifTs 
intestate  alleged  to  have  been  occasioned  by  defendaufa 
negligence. 

Dana  Z.  Spring  for  appellant. 

Charles  Newton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullkn,  Ch.  J.,  Gray,  Edward  T.   Bartlett, 
IIaight,  Vann,  Wernkr  and  Hiscook,  JJ. 


Anna  Mltka,  an  Infant,  by  Katie  Falditzko,  Her  Guardian 
ad  Litem,  Appellant,  v,  Hebrew  Suelterinq  Guardian 
Society,  Res|iondent. 

Muthi  V.   Hebrew  S/tellenng    Guardian  Society,  129  App.    Div.    983, 
nftirmcd. 
(Argued  January  18,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Api)el]ate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6,  1909,  atfirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial   Term    in    an   action    to   recover   for  personal  injuries 
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alleged  to  liave  been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant,  lier  emploj'er. 

Herbert  C,  Smyth  for  appellant. 

Frank  Vemer  Johnson^  E.  Clyde  Sherwood  and  Harry  S. 
Austin  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Cullkn,  CIi.  J.,  Gray,  Edward  T.  Bartlett, 
IIaioht,  Vann,  Willard  BARTLErr  and  Chase,  JJ. 


Michael  Glennon,  as  Administrator  de  Bonis  Non  of  the 
Estate  of  John  Glennon,  Deceased,  Respondent,  v.  The 
Star  Company,  Appellant. 

Olennon  v.  Star  Company,  180  App.  Div.  491.  affirmed. 
(Argued  January  18,  1010;  decided  February  8,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Conrt  in  the  tiret  judicial  department,  entered  Fel>- 
niary  11,  1909,  which  rcvci-sed  a  judgment  in  favor  of  defend- 
ant entered  npon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  granted  a  new  trial  in  an  action  to  recover 
for  the  death  of  plaintiffs  intestate,  alleged  to  have  been  occa- 
sioned by  the  negligence  of  defendant,  his  employer. 

Frank  Vemer  Johnson  for  appellant. 

Herhert  C.  Smyth^  Louis  S,  Levy  and  David  ITaar  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  Bartleit  and  Chase,  JJ. 
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Minnie  Whits,  Appellant,  t?.  Cijlka.  B.  Devendorf,  aa  Admin- 
istratrix of  the  £state  of  11.  Xelson  Brown,  Deceased, 
licspondcnt. 

(Argued  January  18.  1910;  decided  February  8.  1910.) 

Appeal  from  a  judgment  of  the  Appelhite  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  20,  1908,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  action  to  enforce  an  alleged  agreement  by 
defendant's  intestate  to  pay  to  or  leave  by  will  to  plaintiff  a 
certain  sum  of  money. 

K  C.  Einerson  for  appellant. 

Joseph  Nellis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,   Grav,  £dward  T.  Bartlett, 
IIaioht,  Vann,  Willard  BARXLErrand  Chase,  JJ. 


William  G.  Davies  et  ah,  as  Trustees  under  the  Will  of 
Henuv  E.  Davies,  Deceased,  Kespondents,  v.  William  G. 
Davies  et  al..  Respondents,  and  Henry  £.  Davies, 
Appellant. 

Davies  v.  Dames,  129  A  pp.  Div.  379,  affirmed. 
(Argued  January  18,  1910;  decided  February  8.  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 28,  1909,  which  modified  and  affirmed  as  modified  a 
judgment  of  Special  Term  construing  the  will  of  Henry  E. 
Davies,  deceased. 

Fernando  G,  Echeverria  for  appellant. 

Brainard  ToUes  and  JuUen  T.  Davies^  Jr.j  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willaud  BARTL>rrr  and  Chase,  JJ. 
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Patrick  M.  Carolan,  Individually  and  as  Executor  of  Neal 
O'DoNNELL,  Deceased,  Kespondcnt,  i?.  John  J.  O'Donnell 
et  al.,  Individually  and  as.  Adniinistratoi*s  of  the  Estate  of 
Andrew  O'Donnell  et  al.,  Appellants,  Impleaded  with 
Others. 

Carolan  ▼.  (/Donnell,  128  App.  Div.  924,  reversed. 
(Argued  January  19,  1910;  decided  February  8,  1910. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
November  12,  1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  determine 
the  validity  of  a  written  instrument  propounded  as  the  will 
of  Neal  O'Doimell,  deceased. 

James  IF.  Onhorne  and  Edwin  W,  WlUcox  for  appellants. 

Morgan  J,  O"  Rrien^  Joseph  H.  Fargls  and  James  L. 
Clare  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  the  ground  that  there  was  a  question  of  fact  as  to 
the  mental  capacity  of  the  testator  which  should  have  been 
submitted  to  the  jury  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Willard  BARTLErr  and  Chase,  JJ. 


Margaret  Mosbach,  as  Administratrix  of  the  Estate  of 
Louis  J.  Mosbach,  Deceased,  Respondent,  v.  Union  Kail- 
way  Company  of  New  York  City,  Appellant. 

MoAaeh  v.  Union  Railway  Co.,  129  App.  Div.  543,  afflrmed. 
(Argued  January  19,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  AppelUite  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  tlie  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  by  defendant's 
negligence. 

Bayard  H.  Ames^   Walter  Henry  TIW7  and   James  L. 
Quackenhiirsh  for  appellant. 

Janiea  G.  Graliam  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullkn,  Ch.  J.,  Gray,  Edward  T.  Baktlett, 
Haight,  Vann,  Willard  BARTLErr  and  Chase,  JJ. 


Milton  E.  Smith,  an  Infant,  by  Charles  L.  Smith,  His 
Guardian  ad  Litem,  Appellant,  v,  Rcxshester  Railway 
Company,  Respondent. 

Smith  V.  Rocfieiler  Railway  Co.,  188  App.  Dlv.  847,  reversed. 
(Argued  Jaauary  20,  1910;  decided  February  8,  1910.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  foni*th  judicial  department,  entered 
July  3,  1909,  which  revereed  a  judgment  in  favor  of  plaintiff 
entered  npon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial  in  an  action  to  i*ecover  for 
personal  injuries  alleged  to  have  been  sustained  through 
defendant's  negligence. 

C,  D,  Kieliel  for  appellant. 

IF.  A.  Matson  for  respondent. 

Order  of  Appellate  Division  reversed  and  judgment  of 
trial  court  affirmed,  with  costs  in  both  courts,  on  dissenting 
opinion  of  Kruse,  J.,  below. 

Concur:  Cullkn,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Wh.lard  Bartlktt  and  Chase,  JJ. 
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Clara  L.  Lampmak,  as  Administratrix  of  tlie  Estate  of 
Norman  Lampman,  Deceased,  Respondent,  v.  Syracuse 
AND  Suburban  Railroad  Company,  Appellant. 

Lampman  ▼.  Syracuse   dt  Subut-ban  R   R,    Co,,  182  App.  Div.  941, 
«  affirmed. 

(Argued  January  20,  1910;  decided  February  8,  1910.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  26,  1909,  affirming  a  jndgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  by  tlie  negligence  of 
defendant,  his  employer. 

Jermne  Z.  Clieney  for  appellant. 
Tliomas  Ilogan  for  respondent. 

Judgment  afHrmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vann,  Willard  Bartleit  and  Chase,  JJ.  Not  voting: 
Gray,  J. 


Antonio  Lovaglio,  an  Infant,  by  John  Lovaolio,  His  Guard- 
ian ad  Litem,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Lovaglio  v.  y,  T.  C.  A  H,  R.  R.  R  Co.,  131  App.  Div.  911,  affirmed. 
(Argued  January  20,  1910;  decided  February  8,  1910.) 

Appeal,  "by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  17,  1909,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  for  personal 
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injuries  alleged  to  have  been  sustained  through  defendant's 
negligence. 

/.  Henry  Ilarria  for  ap))ellant. 

John  F.  Brennan  for  respondent. 

Judgment  aflirnied,  witli  costs  ;  no  opinion. 
Concur:  Cullkn,   Ch.  J.,  Gbay,  Edward  T.   Bartlett, 
Haioht,  Vann,  Werner  and  Hisoock,  JJ. 


Francis  G.  Barnes,  as  Administrator  of  the  Estate  of  Har- 
mon H.  Fisher,  Deceased,  Respondent,  v.  The  City  of 
Buffalo,  Api)ellant,  Impleaded  with  Another. 

BiirneM  ▼.  City  of  BufffOo,  128  App.  Div.  916,  affirmed. 
(Argued  Junimry  20,  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
Noveml>or  19,  1908,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  for  the  death  of  plaintilFs 
intestate  alleged  to  have  heen  occasioned  by  defendant's 
negligence. 

Harry  D.  Sanders  and  Louis  E,  Deshecker  for  appellant, 

A,  C.  McCall  for  respondent. 

Judgment  affirmed,  witli  costs  ;  no  opinion. 
Concur:   Cullkn,  Ch.    J.,  Gray,  Edward   T.   Bartlett, 
IIaioiit,  Vann,  Willard  BARTLtrrr  and  Chase,  JJ. 


S.  Bykon  IIershky,  Appellant,  v.  Angelina  Marronk,  as 
Administratrix  of  the  Estate  of  Alberto  G.  Rosati, 
Deceased,  Respondent. 

UertJtey  v.  Marrone,  134  App.  Div.  910,  affirmed. 
(Argued  Jiinuary  24,  1910;  decided  February  8,  1910.) 

Appk\l  from  a  judii:ment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  fourth  judicial  department,  entered 


K.  Y.  Rep.]  MEMORANDA.  603 

July  14,  1909,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  tlie  court  at  a  Trial  Term  without 
a  jury  in  an  action  to  recover  for  an  alleged  breach  of 
contract. 

Sardius  D.  Beniley  for  appellant. 

Louis  Lowensteln  and  Francis  W.  Russell  for  respondent. 

Judgment  ailirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Haight,  Werner,  Wil- 
LARD  BARTLErr,  HiSGooK  and  Chase,  JJ. 


William  E.  Mowbray,  Appellant,  \),  HARRiE-r  Db  Forest, 
as  Ancillary  Executrix  of  William  IF.  De  Forest,  Jr., 
Deceased,  Kespondent. 

M'iwbray  v.  De  F\/rest,  132  App.  Div.  »24,  affirmed. 
(Argued  January  24.  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered  May 
22,  1909,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  tlie  report  of  a  referee  in  an  action  for  an  accounting. 

Henri/  Parsons  for  appellant. 

Herbert  li,  Limhurg  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Werner,  Wil- 
LARD  Bartlett.  Hisoock  and  Chase,  JJ. 


Leopold  Geisler,  as  Administrator  of  the  Estate  of  Lizzie 
BuTZ,  Deceased,  Appellant,  v.  David  Stevenson  Brewing 
Company,  Respondent. 

Oeider  v.  Stewnson  Brewing  Co.,  133  App.  Div.  889,  affirmed. 
(Argued  January  24,  1910;  decided  February  8.  1910.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Supreme    Court    in    the    first  judicial  department,   entered 
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June  2S,  1909,  affirming  a  judgment  in  favor  of  defendant 
entei*ed  upon  a  dismissal  of  the  eomplaint  by  the  court  at  a 
Trial  Term  in  an  action  for  conversion. 

Eihoard  A.  Al^exander  for  appellant. 

Doiifflas  Cainpbell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:     Cullbk,    Ch.    J.,    Grav,    IIaight,     Wkrjteb, 

WiLLABD  BARTLETr,  HiSCOGK  aild  ChA.SE,  J  J. 


Thomas  Shikls,  as  Receiver  of  the  Projjerty  of  R.  A.  Bkach- 
V(X3Ki^  Trading  as  Nrx-E  Company,  Appellant,  v.  Jenky 
K.  Stafford,  Respondent. 

S/tieU  V.  Stafford,  131  App.  Div.  033,  affirmed. 
(Argued  January  24,  1910;  decided  February  8,  1910.) 

Appkal  from  a  judgment  of  the  Ap[>ellate  Division  of  the 
Supreme  Court  in  the  tii*st  judicial  department,  entei-ed 
April  15,  1909,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  hy  the  court  in  an  action  to 
recover  the  balance  of  a  sum  of  money  alleged  to  have  been 
deposited  witli  the  defendant. 

J.  Warren  Greeti€dA\&  Freihrick  C,  ^r/cki^fe/i  for  appellant. 
Janus  M,  Beck  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.     J.,    Gray,     Haight,    Werner, 
WiLLARD  BARTLE-rr,  IIisoocK  aiid  Chase,  JJ. 


Amanda  Landon,  as  Administratrix  of  tlie  Estate  of  Herman 
A.  Landon,  Deceased,  Respondent,  v.  Baker,  Smith  & 
Company,  Appellant. 

Latulon  v.  Baker,  Smith  &  Co.,  183  App.  Div.  928,  affirmed. 
(Argued  January  25,  1910;  decided  February  8.  1910.) 

Appeal  from  a  jiul^^ment  of  the  Ap|)ellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
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26,  1909,  affirming  a  judgment  iu  favor  of  plaintiff  entered 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
alleged  to  have  been  occasioned  by  the  negligence  of  the 
defendant,  his  employer. 

Frederick  W,  Catlin  for  appellant. 

Morris  Cukor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,    Ch.   J.,   IIaioht,   Werner,  Willard 
Bartlett,  Hiscock  and  Chase,  J  J.     Not  voting:  Gray,  J. 


Clark  W.  Linzey,  as  Administrator  of  tlie  Estate  of  Nile 
LiNZKY,  Deceased,  Respondent,  i;.  American  Ice  Company, 
Appellant. 

Limey  v.  American  Ics  Co.^  131  App.  Div.  333,  afTlrmed. 
(Argued  Jnnuary  25.  1910;  decided  February  8,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  departs 
ment,  entered  March  15,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  npon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  alleged  to  have  been  occasioned  by 
defendant's  negligence. 

A,  T,  CUay^water  for  appellant. 

Frank  //.  Oshorn  and  Willifim  W.  Bennett  for  respondent. 

Jndgment  affirmed,  with  costs;  no  opinion. 
Concur :  CuLLEN,Cii.  J.,  Gray,Haight,  Werner,  Willard 
Bartlett,  Hiscock  and  Chase,  JJ. 
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Daoxt  Andkrsrn,  08  Administratrix  of  the  Estate  x>{  Sofus 
K.  Andersen,  Deceased,  Resjxnident,  v.  Pennsylvania 
Stekl  Company,  Appellant. 

AnderiteH  v.  Penntyltania  Stetl  Co.^  132  A  pp.  Div.  938,  affirmed. 
(Argueil  Juuuary  25.  1910;  decided  February  8,  1910.) 

Appkal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  iii-st  judicial  depart- 
ment, entered  July  7,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  neve  trial  in  an  action  to  recover  for  the  deatii  of  plain- 
tiff^s  intestate  alleged  to  have  been  occasioned  by  the  Dili- 
gence of  defendant,  his  employer. 

II.  Snowden  Marshall  and  Theodore  Megaarden  for 
appellant. 

Henry  M.  Earle  and  John  IngUy  «//\,  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullkn,  Ch.  J.,  Gray,  Haight,  Werner,  Hisoock 
and  Chase,  J  J.     Not  voting:  Willard  Bartlett,  J. 


MoRiTZ  Walter  et  al..  Individually  and  as  Executors  of  and 
Trustees  under  the  Will  of  Emanuel  Walter,  Deceased, 
Respondents,  v.  Herman  N.  Walter  et  al.,  Defendants, 
and  Mary  Frank  et  al.,  Appellants. 

Waller  v.  Walter,  133  App.  Div.  893,  affirmed. 
(Submitted  January  25.  1910;  decided  February  8,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
28,  1909,  which  affirmed  a  judgment  of  Special  Term  con- 
struing the  will  of  Emanuel  Walter,  deceased. 


N.  Y.  Rep.]  MEMORANDA.  607 

Benjamin   G.  Paakuiy  Norman  P.  S,  Schloss  and  Emit 
Ooldmark  for  appellants. 

John  Franlcenlieimer  and  Henry  Walter  for  respondents. 

Judgment  afiinncd,  with  costs;  no  opinion. 
Concur:  Cullkn,  CIi.  J.,  Gray,  Haioht,  Wekneb,  Wiir 
LARD  BABTLErr,  IIiscocK  aud  Chase,  JJ. 


Susan  M.  Morgan  et  al.,  as  Trustees  under  the  Will  of 
Dayton  S.  Morgan,  Deceased,  Respondents,  ^;.  The 
Mutual  Benkfit  Life  Insurance  Company,  Appellant, 
Impleaded  with  Othere. 

Korgan  v.  Jfutval  Benefit  Life  Ins.  Co.,  182  App.  Div.  455,  afianned. 
(Argued  January  28,  1910;  decided  February  8.  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  10,  1909,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  dismissing  appeals  from  orders  directing  service  of  the 
summons  by  publication  upon  defendants  other  than  the 
appellant  herein  in  an  action  to  establish  a  right  to  the 
amount  due  upon  a  policy  of  life  insurance  and  to  recover 
the  same. 

Louis  Z.  Bahcoch  for  appellant. 

Joseph  II,  Morey  for  respondents. 

Judgment  affirmed,  with  costs.  Held,  the  rights  of  the 
non-resident  defendants,  under  the  provisions  of  the  Consti- 
tution of  the  United  States,  w^ere  not  violated  by  making  the 
orders  of  publication  herein,  dated  November  13,  1905,  and 
June  4,  1906,  and  by  the  courts  of  this  state  exercising  juris- 
diction over  said  defendants  upon  the  service  of  the  summons 
herein  upon  them  pursuant  to  such  orders;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Werner,  Wil- 
LARD  Bartlktt,  Hiscock  and  Chase,  JJ. 
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Eleanora    Falkowska,   Eeepoiideiit,  v.   Ludwio    Zkmrak, 

Appellant. 

FidkowAka  v.  Zemrnk,  131  App.  I>iy.  926,  affirmed. 
(Argufd  January  aO»  1910;  decided  February  15,  1910.) 

Appkal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  22,  1009,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  I'ecover  for  slander. 

Joh7i  V.  Maloney  for  appellant. 

Julius  A,  Grass  for  respondent 

Judgment  aflirmcd,  with  costs;  no  opinion. 
Concur:  Cullen, Ch.  J., Gray,  IIaight,  Werner,  Willakd 
Bartlett,  Hiscock  and  Chase,  J  J. 


Catherine  D.  Turner,  Appellant,  v.  Helen  E.  Quillin  et  al., 
Defendants^  and  Philander  B.  Pierson,  Respondent. 

Turner  v.  Qtiillin,  121  App.  Div.  920.  affirmed. 
(Argued  January  26,  1910;  decided  February  15,  1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  second  judicial  department,  entered 
November  1,  1907,  attirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  hy  the  court 
on  trial  at  Special  Term  in  an  action  for  partition. 

liichard  Krause  and  David  B,  Melick  for  appellant. 

Stephen  IL  Little  for  respondent. 

Judgment  affirmed,  with  costs,  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Werner,  Willard 
Bartletf,  Hiscock  and  Chase,  JJ. 
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Maboabet  Luot,  as  Administratrix  de  Bonis  Non  of  Timothy 
Lucy,  Deceased,  Bespondent^  v,  Ahesioan  Bbidob  Company, 
Appellant. 

Luey  V.  American  Bridge  Co,,  180  App.  Div.  892,  affirmed. 
(Argued  January  26,  1910;  decided  February  15. 1910.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 29,  1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  occasioned  by  the  negligence  of 
defendant,  his  employer. 

Frederick  CoUin  for  appellant. 

Alexander  C.  Euetace  and  J.  P.  Eustace  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Gkay,  Haioht,  Werner,  Wil- 
LARD  Bartlett,  Hiscook  and  Chase,  J  J. 


Frank  W.  Bartlett,  Respondent,  v.  Hunter  Arms  Company, 

Appellant. 

BaHlett  v.  Hunter  Arm  Co.,  180  App.  Div.  905,  affirmed. 
(Argued  January  27,  1910;  decided  February  15,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  March  17, 1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant,  his  employer.  Also  motion  to  dismiss 
said  appeal. 

39 
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Elisha  B.  Powell  for  appellant. 

Burton  B.  Paraans  for  respondent. 

Motion  denied.     Judgment  affirmed,  with  co6t& ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Gray,  IIaioht,  Weknes,  Wil- 
LAKD  BABTLETr,  UiscocK  and  Chase,  J  J. 


Albert  Van   Loan,  liespondent,    v.  Tucker,    Speters   <fe 

Company,  Appellant. 

Van  Loan  ▼.  Tucker,  Speyen  d:  Co.,  190  App.  IMv.  870,  affirmed. 
(Argued  Jtinuaiy  28.  1910;  decided  February  15,  1910.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  iirst  judicial  depart- 
!neiit,  entered  January  27,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to  recover  on  an 
alleged  contract  for  services. 

Aiistefi  G,  Fox  and  Frank  M.  Pattei^son  for  appellant. 

Otio  Ilorwiiz  and  Frederic  Cyrus  Letihtischer  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  IIaioht,  Werner,  Willard 
Bartlett,  Hiscook  and  Chase,  JJ. 


William  J.  Schieffelin,  Appellant,  v.  George  B.  McClel- 
LAN  et  al..  Composing  the  Board  of  Estimate  and  Appor- 
tionment of  the  City  of  New  York,  et  al.,  Respondents. 

Schiefftlin  v.  McClellan,  135  App.  Div.  665,  appeal  dismissed. 
(Argued  February  8.  1910;  decided  February  15,  1910.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  22,  1909,  which  reversed  an  order  of  Special 
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Term  granting  a  motion  for  an  injunction  pendente  lite  in  a  tax- 
payer's action  to  restrain  the  granting  of  certain  modifications 
to  a  francliise  permitting  the  operation  of  street  surface  cars 
over  the  Queens  borough  bridge  and  through  certain  streets  in 
Queens  borough. 

Julius  Henri/  Cohen  and  Albert  S.  Bard  for  appellant. 

Archibald  H.  Watson^  Corporation  Counsel  {Theodore 
Conncly  and  Terence  Farley  oi  counsel),  for  respondents. 

Clarence  Lexow  and  Arthur  C.  Hunie  for  Soutli  Shore 
Traction  Company,  intervening. 

Appeal  dismissed,  without  costs,  on  the  ground  that  all  the 
proper  parties  are  not  before  the  court ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Haioht,  Vann,  Werner,  Willard 
Bartlett,  Hisoook  and  Chase,  J  J. 


Max  Strammsr,  Respondent,  v.  Abraham  Mendblsok, 

Appellant. 

Stramtner  ▼.  MendeUan^  136  App.  Div.  — ,  appeal  dismissed. 
(Submitted  February  7,  1010;  decided  February  15,  1010.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  7,  1909,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  for  conversion. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  had  unanimously  decided  that  the  verdict  was  sup- 
ported by  the  evidence,  and  the  only  exceptions  appearing  in 
the  record  were  frivolous. 

Joseph  A,  Seidman  for  motion. 

J.  Stewart  Ross  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 
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Robert  Auerbach,  Appellant,  v.  Charles  Curie, 

Respondent. 

Autrhacfi  ▼.  Curie,  188  App.  Div.  945,  appeal  dismissed. 
(Submitted  February  7,  1910;  decided  February  15,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Conrt  in  the  first  judicial  depart- 
ment, entered  July  13,  1909,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  hy  the  court  in 
an  action  to  recover  for  services  alleged  to  have  been 
rendered. 

The  motion  was  made  npon  the  grounds  that  the  action  was 
one  for  services,  the  judgment  of  affirmance  unanimous  and 
permission  to  appeal  had  not  been  obtained. 

ir.  Wichhavi  Smith  and  Charles  Curicy  Jr.y  for  motion. 
J.  Stewart  Ross  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Ei^BETH  M.  SzAO,  Respondent,  v,  Pennsylvania  Railroad 

Company,  Appellant. 

(Argued  February  7,  1910;  decided  February  15. 1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  December  21, 1909,  modifying  and  affirm- 
ing as  modified  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  and  affirming  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  through  defendant's  negligence. 

The  motion  was  made  upon  the  grounds  tliat  the  exceptions 
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presented  no  question  of  law  for  review,  and  that  the  appeal 
had  been  taken  for  purpose  of  delaj  only. 

Halph  S,  Kent  for  motion. 

Frank  Rumsey  opposed. 

Motion  granted  and  appeal  dismissed,  witli  eosts  and  ten 
dollars  costs  of  motion. 


Dennis  L.  Wkioht,  Appellant,  v.  The  Knights  op  thb 
Maccabkks  of  the  World,  Respondent. 

(Submitted  February  7.  1910;  decided  February  15.  1910.) 

Motion  for  re-argunient  denied,  with  ten  dollars  costs.     (See 
196  N.  Y.  391.) 


In  the  Matter  of  the  Application  of  The  Board  of  Rapid 
Transit  Railroad  Commissioners  of  the  City  of  New 
York  Relative  to  Acquiring  a  Road,  Easement  and  Right 
of  Way  under  Joralemon  Street  in  the  Borough  of 
Brooklyn. 

The  City  of  New  York  et  ah,  Appellants;  Hannah  6. 
Mynderse,  as  Executrix  of  Wilhelmus  Mynderse, 
Deceased,  et  al.,  Respondents. 

(Submitted  February  7,  1910;  decided  February  15,  1910.) 

Motion  to  amend  remittitur  denied,  with  ten  dollars  costs. 
Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
197  N.  Y.  81.) 
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John  T.  McGovern,  as  Execntor  of  Cathebinb  McGovern, 
Deceased,  Respondent,  v.  Sdpkemb  Council,  Catholic 
Benevolent  Legion,  Appellant. 

MeGovern  t.  Supreme  Council^  C.  B,  L.,  134  App.  Div.  686,  appeal 
dismissed. 
(Submitted  February  7,  1910;  decided  February  15,  1910.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  1,  1909,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  bj  the 
court  in  an  action  to  recover  upon  a  policy  of  life  insurance. 

The  motion  was  made  upon  the  grounds  that  the  appeal  was 
frivolous,  unwarranted  and  interposed  for  delaj. 

John  T.  McGavenh  for  niotion. 

John  <7.  McGuire  opposed. 

Motion  granted  and  appeal  dismissed,  with  costa  and  ten 
dollars  costs  of  motion. 


Robert  II.  M.  Potter,  Respondent,  v.  Grant  H.  Browne, 

Appellant. 

(Submitted  February  7,  1910;  decided  February  15.  1910.) 

Motion   for  re-argument  denied,   with  ten   dollars   costs. 
(See  197  N.  Y.  288.) 


Robert  V.  V.  Sewell,  Appellant,  v.  Adelia  S.  Underbill, 

Respondent. 

(Submitted  February  7,  1910;  decided  February  15,  1910.) 

Motion  for  re-argument  denied,   with  ten  dollars  costs. 
(See  197  N.  Y.  168.) 
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ACCOUNTIKG. 

See  Steinway  v.  Steinway  (Mem.),  522;  Matter  of  GtBeiUy  (Mem.),  651; 
Moiebray  v.  De  Forest  (Mem.),  603. 

ACOOTJNTa 

Erroneous  admission  in  evidence  of  entries  in  books  of  account. 

See  Etidence, 

ADOPTIOir. 

Legal  status  of  child  adopted  in  another  state  —  rights  acquired  by  adop- 
tion, under  statutes  of  this  state  —  limitation  in  will  to  child  or  children 
of  a  cestui  que  trust  does  not  include  an  adopted  child. 

See  Will,  1-3. 

ADXJLTERATIOir. 

See  Depew  v.  Peck  Hardware  Co.  (Mem.),  528. 

ADVEBSE  POSSESSIOir. 

Possession  of  life  tenant  or  his  grantee  cannot  be  adverse  to  title  of 
remainderman. 

See  Real  Property,  8. 


1.  Proceeding  to  remove  a  city  magistrate  not  a  special  proceeding  appeal- 
aUe  to  Court  of  Appeals  —  When  Court  of  Appeals  has  no  jurisdiction  to 
review  proceeding  to  remove  an  oflcer.  A  proceeding  in  the  Appellate 
Division  for  the  removal  of  a  city  magistrate  of  the  city  of  New  York  is 
not  a  special  proceeding,  and  an  appeal  therein  docs  not  lie  to  this  court 
as  matter  of  ri^ht  under  the  provisions  of  section  190  of  the  Code  of  Civil 
Procedure.  Smce  the  Appellate  Division  is  vested  with  the  power  of 
removal  "  for  cause/'  the  Court  of  Appeals  cannot  assume  jurisdiction  of 
such  a  proceeding  without  substituting  its  judgment  and  discretion  for 
that  which  the  Constitution  and  the  statutes  have  granted  exclusively 
to  the  former  court.  When,  by  the  Constitution  or  by  valid  statutes, 
inferior  tribunals  or  officers  are  vested  with  discretionary  or  judicial 
power,  this  court  has  neither  jurisdiction  nor  control  over  the  exercise 
of  such  power  except  to  see  that  the  inferior  tribunal  or  officer,  on  the 
occasion  of  its  exercise  had  jurisdiction  over  the  subject  matter  thereof, 
and  that  the  power  has  been  exercised  in  the  form  prescribed  by  the  Con- 
stitution or  the  statute.  In  this  proceeding  the  exercise  of  jurisdiction 
wasclearlv  justified,  and,  as  it  was  exercised  in  compliance  with  the  con- 
stitutional and  statutory  provisions,  there  is  nothing  for  this  court  to 
consider.     Matter  of  Droege,  44 

2.  Erroneous  order  of  Appellate  Division  reversing  judgment  of  Trial 
Term  "on  questions  of  law  only"  Where  an  order  of  the  Trial  Term  was 
reversed  by  the  Appellate  Division  "on  questions  of  law  only,"  and  none 
of  the  exceptions  presents  reversible  error,  the  onler  of  the  A]rpellate 
Division  must  be  reversed  and  judgment  of  the  Trial  Term  affirmed. 
BdiiU  V.  Fraas.  64 

3.  When  exceptions  to  remarks  of  counsel  not  revieicable  in  Court  of 
Appeals,     Exceptions  to  the  remarks  of  counsel  in  summing  up  are 
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addressed  to  the  discretion  of  the  trial  court  and  the  Appellate  Division, 
and  raiRe  no  question  of  law  for  review  by  this  court.  The  Appellate 
Division,  in  such  case,  could  have  reversed  on  the  facts.  Id. 

4.  Wfien  appellate  court  has  no  power  to  order  final  judgment  infawr  ef 
appellant.  An  appellate  court  has  no  power  to  render  a  final  judgment 
in  favor  of  the  appellant  unless  the  facts  are  conceded,  uncontrovertibly 
established  by  record  or  otherwise,  or  found  by  the  trial  court.  Questions 
of  fact  are  to  be  tried  and  determined  in  a  court  of  original  junsdiction, 
and  where  the  judgment  appealed  from,  in  the  form  of  a  modification 
of  the  iudgment  of  the  trial  court,  is  not  sustained  by  the  findings  of  fact, 
it  is  wnoUy  unauthorized.    Duelos  v.  Kelley.  70 

5.  Appeal  from  final  judgment,  entered  <tfter  revenal  by  Appellate  Dim- 
eion  of  interlocutory  ju^ment,  cannot  be  taken  directly  to  Court  of  AppeaU. 
There  is  no  authority  to  appeal  to  the  Court  of  Appeals  direct  from  a  final 
judgment  rendered  in  a  civil  action  in  a  court  of  original  jurisdiction, 
except  as  conferred  by  section  13S6  of  the  Code  of  Civil  Procedure. 
That  section,  so  far  as  it  relates  to  such  appeals  after  affirmance  of  an 
interlocutory  judgment,  authorizes  appeals  only  from  final  judgments 
rendered  on  afflnnance  of  an  interlocutory  judgment  and  reversals  are 
necessarily  excluded.     Will  v.  Barnwell.  298 

6.  Appeal  may  be  taken  directly  to  the  Court  of  AppeaU  from  final  judg- 
ment entered  after  reversal  by  Appellate  Divieion  of  order  granting  a  new 
trial.  Under  the  provision  of  section  1336  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  an  appeal  from  a  final  judgment  rendered  by 
the  trial  court  directly  to  the  Court  of  Appeals,  in  case  a  new  trial  has 
been  refused  by  the  Appellate  Division,  such  an  appeal  lies  when  that 
court  reverses  an  order  of  the  trial  court  granting  a  new  trial,  llie 
reversal  of  such  an  order  is  a  refusal  of  a  new  trial  within  the  meaning 
of  the  section.     OirliiigY.  City  of  New  York.  302 

7.  Forecloeure  of  trust  mortgage  —  Proceeding  to  compel  drfaulting  pur- 
cliaeer  to  execute  deed  to  purchaser  at  re-sale  —  Not  a  spedeU  and  independent 
j>roce€ding —  When  order  therein  not  appealable  to  Court  of  Appeals.  An 
application  to  compel  a  defaulting  purchaser  on  a  foreclosure  sale  to  exe- 
cute a  deed  of  the  property  bid  off  by  him  thereat,  to  a  purchaser  on  a 
resale  does  not  institute  a  special  proceeding.  At  a  sale  of  a  railroad  on 
foreclosure,  the  assignee  of  the  purchaser  made  default  in  fulfillment  of 
the  purchase.  Upon  re-sale  the  assignee  of  the  purchaser  thereat  made 
an  application  to  the  court  to  compel  such  transferee  of  the  former  pur- 
chaser to  execute  a  deed  covering;  the  property  bid  off  by  the  orinnal 
])urciiaser  at  the  first  sale,  and  also  certain  rights  claimed  to  have  been 
acquired  by  such  original  purchaser  which  were  not  covered  by  the  judg- 
ment of  foreclosure  and  sale.  The  court  at  Special  Term  denied  the 
application,  and  the  order  was  affirmed  by  the  Appellate  Division. 
Held,  that  the  denial  of  the  application  was  the  exercise  of  a  discretion- 
ary power  which  is  not  reviewable  in  this  court.  Even  though  an  applica- 
tion to  compel  a  defaulting  purchaser  to  execute  a  deed  of  property 
appearing,  or  claimed,  to  be  independent  of  and  not  covered  bpr  the  judg- 
ment of  foreclosure,  should  be  deemed  an  independent  proceeding,  so  thai 
an  order  granted  therein  would  be  a  final  order  in  a  special  proceeding, 
an  appeal  from  such  order  to  the  Court  of  Appeals  may  not  be  taken 
as  a  matter  of  right,  since  the  trial  court  even  if  entitled  so  to  do,  is  not 
compelled  to  determine  such  adverse  claims  in  a  summary  manner  upon 
petition,  but  mav  leave  the  claimant  to  enforce  his  rights  in  an  ordinary 
action.    Knickerbocker  Trust  Co.  v.  0.,  C.  dt  R.  8.  R.  Co.  391 

8.  Effect  of  nonsuit.  A  plaintiff  is  entitled,  by  reason  of  a  nonsuit,  to 
the  benefit  of  any  fact  that  the  jury  could  have  found  from  the  evi* 
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dence  and  to  all  the  inferences  warranted  thereby.    Kirwan  t.  American 
Utfi.  Co,  418 

8u  Dell  ▼.  Fletcher  (Mem.).  554;  Waidelie^i  v.  Burnliam  (Mem.).  555; 
Matter  of  Meyer  y.  Coneolidated  Ice  Co.  (Mem.),  556;  Sparhawk  v. 
Oillin  Printing  Co,  (Mem.),  556;  Bubinstein  v.  Badt  (Mem.),  557; 
Frith  V.  People*B  Trust  Co.  (Mem.),  557;  Biddle  v.  Maefadden 
(Mem.),  558;  Eagen  v.  B.  U.  T.  B.  B.  (7<>.(Mem.),  559;  Bertinav. 
People's  Ti-utt  Co.  (Mem.),  560;  Jones  v.  Qmild  (Mem.).  580: 
Stratnmer  v.  MendeUon  (Mem.),  611;  Auerbach  v.  Curie  (Mem.), 
612;  Szng  v.  Penn.  B.  B.  Co.  (Mem.),  612;  McOovern  v.  Catliolie 
Benevolent  Legion  (Mem.),  614. 

APPELLATE  DIVISIOir. 

Erroneous  order  of,  reversing  Judgment  of  Trial  Term  on  questions  of 
law. 

See  Appeal,  2. 

When  has  no  power  to  order  final  judgment  in  favor  of  appellant. 
See  Appeal,  4. 

Has  right  to  exercise  its  discretion  in  refusing  to  entertain  Jurisdiction 
of  action. 

See  Jurisdiction,  1. 

ASSAULT. 

See  Keefe  v.  Lee  (Mem.),  52a 

ASSESSKENTa 

See  N.  T.  Juvenile  Asylum  v.  City  of  New  York  (Mem.),  513;  PscpU 
ex  rel.  Kennedy  v.  CZhnnel  (Mem.),  582. 

ASSOCIATIONS. 

Building  and  savings  dusoeiaiion — Withdrawal  of  stock — When  sub* 
seriber  not  entitled  to  witfidraw  stock  and  recover  witMrawal  value 
Uureof  The  articles  of  association  and  by-laws  of  a  building  and  sav- 
ings association,  subject  to  which  its  certificate  of  stock  was  issued  and 
accepted,  provided  that  the  subscriber  should  pay  a  certain  sum  upon 
each  share  at  the  principal  office  of  the  association  on  or  before  a  specified 
day  of  each  month;  that  if  the  monthly  payments  should  become  past 
due  for  four  months  the  certificate  would  be  canceled  and  the  amount 
previously  paid  thereon  forfeited  to  the  association;  that  the  stock,  if 
not  pledged  to  the  association  for  a  loan,  might  be  withdrawn  after 
one  year  upon  thirty  days*  written  notice  to  the  secretary  at  the  princi- 
pal office,  with  designated  amounts  of  profits  apportioned  in  proportion 
to  the  age  of  the  certificate,  provided  the  stock  should  then  be  in  good 
standing  and  all  dues,  claims  and  fines  thereon  paid.  The  sub.scriber 
paid  the  amount  of  dues  payable  on  his  stock  equal  in  all  to  the  amount  of 
{he  payments  due  for  one  year.  After  he  had  ceased  making  payments 
he  delivered  at  the  office  of  the  association  an  application  for  with- 
drawal, signed  by  him,  and  offered  to  give  up  his  stock  certificate  and 
the  pass  book  upon  which  his  payments  were  entered  if  the  person 
to  whom  the  application  was  delivered  would  give  him  a  receipt  for 
the  same.  This  was  refused,  and  the  subscriber  declined  to  leave  the 
certificate  and  pass  book.  Thereafter  this  action  was  brought  to  recover 
the  withdrawal  value  of  the  stock.  Held,  that  there  is  no  evidence  of  an 
acceptance  of  the  application  of  withdrawal  or  of  any  affirmative  act  of 
the  defendant;  that  the  burden  was  on  the  plaintiff  to  show  that  he  had 
complied  with  the  conditions  on  which  withdrawal  is  allowed,  and,  as 
he  had  not  complied  with  tlie  requirements  of  the  association  in  making 
payments  upon  hiH  stock  at  the  time  required  by  the  by-laws,  since  at  the 
time  of  his  application  for  withdrawal  there  were  payments  due  and 
unpaid,  that  he  was  not  entitled  to  withdrawal.     The  facts  proven  do 
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Dot  create  either  a  forfeiture,  waiver  or  estoppel  on  the  part  of  the  asso- 
ciation.   Hayt  y.  Ilarbar  d  8,  B.  dt  8.  Ann.  113 

When  receiver  of  insolvent  casualty  association  may  make  valid  assess- 
ment upon  its  members. 

8m  Insurance,  8. 

ATTOBKSY  AND  CLIENT. 

1 .  A  payment  on  account  of  disbunemefUi  by  tJts  client,  applied  by  the  attor- 
ney to  the  expenee  of  printing  casee  on  appeal^  doee  not  deprive  the  attorney  of 
hie  lien  thereon.     Where  an  attorney  receives  property  for  a  specific  pur- 

gose  he  must  carry  out  that  purpose  irrespective  of  any  lien  which  he  might 
ave  otherwise ;  but  where  an  attorney  has  a  lien  for  services,  thu  fact 
that  moneys  were  received  by  him  on  account  of  disbursements,  and  that 
he  applied  them  to  the  expense  of  'printing  cases  on  appeal,  does  not 
deprive  him  of  his  lien  on  the  printed  cases,  but  he  retains  a  lien  thereon 
as  well'as  upon  all  other  papers  in  the  suit,  belonging  to  his  client.  Mat- 
ter of  HoUi/u,  361 

2.  8ub»titution  of  attorney*  —  wlien  attorney  entitled  to  hate  hie  lien  aeeer- 
tained  and  paid  or  ueured.  Where  a  substitution  of  attorneys  is  sought  to 
be  had  by  the  client,  and  it  does  not  appear  that  the  attorney  has  done  any 
act  or  been  guilty  of  any  omission  prejudicial  to  his  client,  he  is  entitled  to 
hnve  the  amount  of  his  lien  ascertained  by  the  court  or  by  a  referee  and  to 
be  paid  or  have  security  for  the  payment  of  such  amount  as  shall  eventually 
be  determined  to  be  justly  due  him  before  he  can  be  compelled  to  turn 
over  papers  upon  which  he  has  a  lien  for  services.  /<f. 

8ee  Haire  v.  Hughes  (Mem.),  514. 

BALLOTS. 

Construction  of  provisions  of  Election  Law  relating  to  single  cross  X 
mark  on  ballot. 

8ee  Elections,  1. 

Ballots  protested  as  marked  for  identification  —  when  mandamus  will 
lie  to  compel  inspectors  to  meet  and  count  same. 

See  Elections,  2. 

BAKXBTJPTCY. 

1.  " Fixed  liabilities"  released  by  a  discharge  in  bankruptcy  defined. 
Under  the  provisions  of  section  63  of  the  Bankruptcy  Act  authorizing 
debts  of  the  bankrupt  **  which  are  a  fixed  liability  as  evidenced  by  a 
judgment  or  instrument  in  writing  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  him.  whether  then  payable  or  not,"  to  be 
proved  and  allowed  against  his  estate,  two  things  must  concur  in  order 
that  such  8  debt  may  be  provable,  viz.,  there  must  be  a  fixed  liability 
and  it  must  be  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  althoui^h  the  time  of  the  payment  may  be  deferred. 
PJienix  Nat.  Banky.  Wdterbury,  161 

2.  Obligations  which  may  arise  under  an  executory  contract  are  not 
** fixed  liabilities**  which  may  be  discJiarged.  Defendants  agreed  to  pur- 
chase and  plaintiff  agreed  to  sell  certain  shares  of  stock  on  a  certain 
specified  date  with  an  option  to  defendants  to  make  the  purchase  at  an 
earlier  date.  Previous  to  the  date  so  fixed,  defendants,  not  having  exer- 
cised the  option  to  purchase,  were  adjudicated  bankrupts.  Held,  that  at 
the  time  of  the  adjudication  no  liability  had  arisen  on  the  part  of  defend- 
ants which  could  be  said  to  be  one** absolutely  owing"  by  them;  that 
their  bankruptcy  was  not  necessarily  a  renunciation  of  their  contract  or  a 
repudiation  of  their  ability  to  perform,  and  their  discharge  did  not  affect 
their  obligations  under  the  contract.  Id. 

Bee  Cohen  v.  American  Surety  Co.  (Mem.).  547. 
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BILLS,  VOTES  AND  CHBCXa 

LiaJbility  of  indorsers  —  E^eei  of  conditional  payment  of  note,  Indorsers 
upon  a  promissory  note  paid  the  balance  remaining  due  after  the  payee 
had  credited  and  indorsed  thereon  the  amount  which  it  had  recovered 
upon  a  judgment  against  the  maker,  in  a  creditor's  action  to  set  aside 
other  judgments  against  such  maker,  whereupon  the  payee  delivered  the 
note  to  the  indorsers.  This  transaction  was  had  while  an  appeal  was 
pending  in  the  creditor's  action  which  resulted  in  a  reversal  of  the  judg- 
ment therein.  As  the  result  of  the  reversal  the  payee  was  obliged  to 
refund  the  amount  received  upon  the  note  in  the  creditor's  action.  Held, 
following  the  decision  on  the  former  appeal  in  this  action  (181  N.  Y. 
98),  that  the  payment  by  the  indorsers  was  a  conditional  payment  to  the 
knowledge  of  all  the  parties,  and  further  that  the  additional  evidence 
given  on  the  trial  now  under  review,  as  to  the  extent  of  knowledge  of 
one  of  the  indorsers  relative  to  existing  conditions  at  the  time  he  made 
the  payment,  is  not  sufficient  to  change  the  rights  of  the  parties,  and  that 
in  making  a  partial  payment  under  the  circumstances,  the  indorsers  recog- 
nized their  liability;  hence  the  payments  made  by  them  operated  only 
to  extinguish  the  note  pro  tanto  and  the  action  is  not  barred.  Jefferson 
Co,  Nat,  Bank  v.  Dewey.  14 

See  Lynch  v.  Lyone  (Mem.),  6d5. 

BONDa 

I  Public  service  oommispion  without  power  to  restrain  the  issuance  of  cor* 

j  porate  bonds  to  pay  bona  fide  debts  or  for  other  legitimate  purposes. 

Su  Corporations,  8. 

BUFFALO  (CITY  OF). 

When  will  be  compelled  to  specifically  perform  covenant  in  contract 
for  sale  of  lands  to  accept  reconveyance  and  repay  purchase  price. 

See  Vendor  and  Purchaser,  8. 

BUILDING  ASSOCIATIONS. 

When  subscriber  not  entitled  to  withdraw  stock  and  recover  withdrawal 
value  thereof. 

See  AssocTATiONS. 

GHABOS. 

When  refusal  of  court  to  charge  the  yarious  degrees  of  murder  is  not 
erroneous. 

See  Crimes,  8. 

CHATTEL  MOBTQAGS. 

Purchase  of  chattels  b^  corporation  subject  to  a  purchase-money  mort- 
gage and  a  covenant  on  its  part  to  renew  —  when  reversal  not  a  violation 
of  statutory  provisions  requiring  consent  of  stockholders  to  mortgaging 
of  corporate  property  and  prohibiting  transfers  by  a  corporation  in  view  or 
insolvency. 

See  Ck>RPORATiONB,  4. 

CIVIL  SEBVICK 

See  PiBopU  ex  rel,  Orimshaw  y.  I^rendergati  (Mem.),  688. 

CODE  OF  CIVIL  PBOCEDUBR 

1.  §  8  —  Contempt — Disobedience  to  a  eubpctna,  A  subpoena  issued  by  a 
district  attorney  is  a  mandate  of  the  court  within  the  provisions  of  section  8 
of  the  Code  or  Civil  Procedure,  and  disobedience  thereof  may  be  pun- 
ished as  for  a  criminal  contempt  under  the  provisions  of  section  610  oi  the 
Code  of  Criminal  Procedure.    People  ex  rel.  Drake  v.  Andrews.  63 

2.  §  190  —  Appeal —  Proceeding  to  remove  a  city  magistrate  not  a  special 
proceeding  appealable  to  Court  of  Appeals.  A  proceeding  in  the  Appellate 
iMyision  for  the  removal  of  a  city  magistrate  of  the  city  of  New  York  is 
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DOt  a  special  proceeding,  and  an  appeal  therein  does  not  He  to  this  court 
as  matter  of  rieht  under  the  provisions  of  section  190  of  the  Code  of  Civil 
Procedure.    letter  of  Droege.  44 

8.  §  086  —  IaM — JuHifleation  by  drfendanU  —  Damaget — Reduction  of 
damages  bg  facts  proced  injustifieation.  Where  defendants  in  an  action  for 
libel  have,  under  section  696  of  the  O^e  of  Civil  Procedure,  pleaded 
facts  in  justification  and  have  proved  some  of  such  facts  and,  therefore, 
the  truth  of  some  relevant  portions  of  the  article,  jurors  are  at  liberty  to 
take  them  into  consideration,  in  reduction  of  an  amount  of  damages, 
which  would  have  been  justified  in  case  of  a  wholly  false  and  recldess 
publication.     Oressman  v.  Morning  Journal  Assn.  474 

4.  g  1386  —  Appeal  from  final  judgment,  entered  after  reversal  bg  Appel- 
late Division  of  %nterloeulorg  judgment,  cannot  be  taken  direetlg  to  Court  of 
Appeals,  There  is  no  authority  to  app^l  to  the  Court  of  Appeals  direct 
from  a  final  judgment  rendered  in  a  civil  action  in  a  court  of  original 
jurisdiction,  except  as  conferred  by  section  1386  of  the  Code  of  Civil  Pro- 
cedure. That  section,  so  far  as  it  relates  to  such  appeals  after  afllrmance 
of  an  interlocutory  judgment,  authorizes  appeals  only  from  final  judg- 
ments rendered  on  affirmance  of  an  interlocutory  judgment  and  reversals 
are  necessarily  excluded.     Will  v.  Barnwell.  298 

6.  Idem — Appeal  may  be  taken  directly  to  the  Court  of  Appeals  from  fiiud 
judgment  entered  after  reversal  by  Appellate  Division  of  order  granting  a  new 
tridU^  Under  the  provision  of  section  1336  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  an  appeal  from  a  final  judgment  rendere<1  by 
the  trial  court  directly  to  the  Court  of  Appeals,  in  case  a  new  trial  has 
been  refused  by  the  Appellate  Division,  such  an  appeal  lies  when  that  court 
reverses  an  order  of  the  trial  court  granting  a  new  trial.  The  reversal 
of  such  an  order  is  a  refusal  of  a  new  trial  within  the  meaning  of  the 
section.     Oirling  ▼.  City  of  New  York,  302 

6.  §  2415  —  Change  of  name  —  When  name  may  be  lawfully  changed  fcith- 
out  application  to  tlie  court.  A  man  may  legally  name  himself,  or  acquire 
a  name  by  reputation,  general  usage  and  habit.  At  common  law  a  man 
can  change  his  name  in  good  faith  and  for  an  honest  purpose  by  adopting 
a  new  one  and  transacting  his  business  and  holding  himself  out  to  his 
friends  and  acquaintances  thereunder,  with  their  acquiescence  and  recog- 
nition. SemUe,  the  statute  authorizing  a  change  of  name  may  limit  the 
common-law  right,  in  that  it  provides  that  on  and  after  the  da^'  specified 
in  the  order  of  the  court  for  the  change  to  take  effect  the  applicant  shall 
*'  be  known  by  the  name  which  is  thereby  authorized  to  be  a.ssumed,  and 
by  no  other  name."  (Ctxie  Civ.  Pro.  §  2415.)  It  may  well  be,  therefore, 
that  after  a  man  has  acquire<l  a  name  by  judicial  decree  he  cannot  acquire 
another  without  resorting  to  the  courts..    Stnith  v.  U.  8.  Casualty  Co.    420 

OODE  OF  CRIMIN  All  PKOCEDXTBE. 

^  619 — Contempt  — Disobedience  to  a  subpoena.  A  subpoena  issued  by  a 
district  attorney  is  a  mandate  of  the  court  within  the  provisions  of  sec- 
tion 8  of  the  Code  of  Civil  Procedure,  and  disobedience  thereof  may  be 
punished  as  for  a  criminal  contempt  under  the  provisions  of  section  619  of 
the  Code  of  Criminal  Proceilure.    People  ex  rel.  Drake  v.  Andrews.        63 

COLLATERAL. 

Sale  of  —  common-law  right  to  sell. 

See  Limitation  of  Actions,  1,  2. 

OOHITT. 

Maintenance  of  action  by  foreign  receiver. 

See  Insurance,  4. 
Legal  status  of  child  adopted  in  another  stata 
See  Will,  1. 
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CONFESSIOir. 

Proof  of. 

See  Ckimes,  2. 

CONFLICT  OF  LAWS. 

Wiien  action  to  recover  for  death  ciiused  by  negligence  in  foreign  state 
may  be  maintained  in  tills  state. 

iike  Pkacticb. 

CONSOLIDATED  LAWS. 

Ch.  17.  See  Session  Laws,  14. 

Ch.  31.  See  Session  Laws,  15.  . 
Cli.  45.  See  Session  Laws,  5. 
Ch.  60.  See  Session  Laws,  7. 

CONSTITTTTIONAL  LAW. 

1.  AutJwrUy  of  legislature  to  license  and  regulate  vocations.  Power  and 
authority  exist  in  the  legislature  to  license  and  regulate  certain  vocations, 
but  such  power  and  authority  are  dependent  upon  a  reasonable  necessity 
for  its  exercise  to  protect  the  health,  morals  or  general  welfare  of  the 
state.     People  v.  Binge.  143 

2.  Police  poteer  —  Can  be  exercised  only  to  protect  puUic  health,  morals 
and  general  welfare.  A  statute  passed  pursuant  to  the  police  power 
should  be  reasonable,  and  its  real  purpose  must  be  to  protect  the  public 
health,  morals  and  general  welfare.  A  statute  cannot,  under  the  guise  of 
the  police  power,  but  really  to  affect  some  purpose  not  within  such  power, 
arbitrarily  interfere  with  a  person  or  a  property  right.  Id. 

3.  Public  health  —  Regulation  of  care  of  and  disposition  of  dead  human 
bodies.  The  care  of  dead  human  bodies  and  the  disposition  of  them  bv 
burial  or  otherwise  is  so  closely  related  to  the  health  and  genenil  wel- 
fare of  a  community  that  the  business  of  caring  for  and  disposing  of  such 
bodies  may  be  regulated  by  license  and  special  regulations  under  the 

general  |)olice  authority  of  the  state,  and  the  legislature  can  properly 
etcrmine  that  undertakers  shall  be  subject  thereto,  and  may  pass  a 
statute  for  that  purpose.  Id. 

4.  Unconstitutionality  of  provision  of  Public  Health  Law  relating  to 
licensing  of  undertakers.  Section  6a  of  chapter  572  of  the  Laws  of  1905 
(now  section  295  of  the  Public  Health  I^w)  is  an  unnecessary  and  unwar- 
rantable interference  with  constitutional  rights  so  far  as  it  provides  that 
"a  person  not  already  engaged  in  the  business  of  undertaking  shall  not 
engage  in  such  business  unless  he  shall  have  been  duly  licensed  as  an 
embiilmer  and  shall  have  been  employed  as  an  assistant  to  a  licensed 
undertaker  continuously  for  a  period  of  at  least  three  years,"  and  requires 
such  person  to  "make  an  application  to  the  said  board  of  embaimers* 
examiners  for  a  license  to  engage  in  the  business  of  undertaking."  And 
in  so  far  as  it  further  provides  that,  "  If  a  firm  or  corporation  shall  desire 
to  engage  in  the  business  or  practice  of  undertaking,  each  member  of  the 
firm  or  the  manager  of  each  place  of  business  conducted  by  the  corpora- 
tion shall  be  a  licensed  undertaker."  Id. 

5.  TaJT —  Transfers  of  stock  —  Examination  of  private  books  and  papers. 
The  provisions  of  chapter  241  of  tlie  I^aws  of  1905  (now  article  12  of  the 
Tax  Law,  Coiit;.  Laws,  ch.  60)  purport  to  authorize  a  compulsory  gen- 
eral examination  of  all  the  private  books  and  papers  of  a  person  having 
made,  or  suspected  of  having  made,  transfers  of  stock  as  enumerated 
in  the  statute,  for  the  purpose  of  ascertaining  whether,  if  made,  he  had 
kept  a  record  thereof  and  paid  taxes  thereon  as  required  by  the  statute. 
People  ex  rel.  Ferguson  v.  lieardon,  236 
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6.  SttUutary  pnmtion  authorizing  ilie  securing  of  endenee  of  tiolaiumt 
of  law  from  private  booke  and  papers  uneonstitutional.  The  statute,  in 
Attempting  to  authorize  the  comptroller  to  secure  evidence  from  relators 
private  books  and  papers  of  violations  thereof  which  might  be  made 
the  basis  of  criminal  proceedings  against  him  thereunder  or  of  an  action 
for  penalties,  violates  the  provisions  of  section  6  of  article  1  of  the  State 
Constitution,  which  provides  that  no  person  shall  be  compelled  "in  any 
criminal  case  to  be  a  witness  against  himself. "  Id, 

7.  Wfien  invalidity  of  part  of  statute  does  not  affect  remainder.  The  con- 
demnation of  so  much  of  the  statute  providing  for  a  tax  on  transfers  of 
stock  as  attempts  to  authorize  the  comptroller  to  secure  evidence  of  viola- 
tions of  the  statute  from  private  books  and  papers  of  the  party  under 
investigation  docs  not  affect  the  general  scheme  of  the  statute.  Id. 

8.  PuUie  Health  Law  —  Courts  may  take  judicial  notice  of  articles  included 
in  definition  of  term  **  medicines"  as  used  in  the  statute.    In  an  action  for 

Penalties  under  the  provisions  of  the  Public  Health  Law  in  relation  to 
iiarmacy  (L.  1900,  ch.  667;  Cons.  Laws,  ch.  46),  it  was  shown  that  an 
unlicensed  person  sold  tincture  of  iodine,  tincture  of  arnica  and  spirits  of 
camphor.  Held,  that  the  courts  may  take  judicial  notice  of  the  fact  that 
all  these  articles  come  within  the  term  "medicines,"  as  used  in  section  200 
of  the  said  law,  which  prohibita  the  sale,  under  penalties,  of  "medicines 
or  poisons,"  except  in  the  presence  or  under  the  supervision  of  a  licensed 
pharmacist.     State  Board  of  Pharmacy  v.  MaithetM.  853 

0.  Legislature  has  power  to  regulate  sale  of  drugs  although  not  poisonous. 
It  is  proper  that  the  regulations  concerning  the  sale  of  drugs  and  medi- 
cines should  not  be  confined  to  poisons,  but  may  be  extended  so  as  to 
embrace  what  are  known  as  harmless  household  remedies;  that  is,  what 
may  be  harmless  if  properly  prepared.  The  police  power  logically 
extends  to  such  medicines  no  less  than  to  poisons  and  other  lethal  medici- 
nal agents,  and  the  provisions  of  sections  194,  199,  200  and  201  of  the 
Public  Health  Law,  relating  to  pharmacy,  are  constitutional.  Id, 

10.  Constitutionality  of  provision  permitting  sale  of  poisonous  domestic 
remedies  by  certain  merchants.  The  provision  of  tne  said  law  which 
expressly  permits  the  sale  of  certain  known  boisonous  domestic  remedies 
by  merchants  or  traders  in  unincorporated  villagesor  villages  of  the  fourth 
class,  provided  their  places  of  business  be  tnoro  than  three  miles  distant 
from  a  drug  store,  is  neither  arbitrary  nor  uhreasonable.  Id, 

11.  Municipal  corporations — What  constitutes  a  dtyor  village  purpose. 
There  is  a  clear  distinction  between  wh^t  may  be  termed  "  public 
interests  "  in  the  broadest  senpe  of  that  term  and  the  corporate  interest  of 
a  municipality,  and  it  is  a  corporate  or  governmental  purpose  alone,  not 
merely  a  proprietary  one,  which  is  a  city  or  village  purpose  within  the 
meaning  of  the  Constitution.     Smith  v.  Smythe.  457 

12.  Highways — Suffldeney  of  acceptance  of  dedication.  A  dedication 
must  be  accepted  by  the  public  authorities  or  by  user  to  create  a  high- 
way and  vest  in  the  public  a  right  of  passage  thereon,  and  mere  travel  by 
the  public  upon  a  road,  without  action  by  tiie  public  authorities  in  repair- 
ing or  maintaining  it,  is  insufficient  for  tnat  purpose.  Id. 

13.  Unconstitutionality  cf  statute  authorising  application  of  village  funds 
for  care  of  roads  not  dedicated  to  viUage.  Section  170,  added  to  the  Gen- 
eral Village  Law  by  chapter  98,  Laws  of  1907,  authorized  the  application 
of  village  funds  for  the  care  and  maintenance  of  streets  which  the  board 
of  trustees  "  is  unable  to  accept  by  dedicatitm  »  ♦  »  without  the  same 
being  dedicated."  From  this  it  is  clear  that  the  statute  intended  to  confer, 
not  the  power  to  accept  the  dedication  thitherto  inhibited,  but  to  authorize 
the  expenditure  of  the  village  moneys  upon  streets  which  were  not  to 
become  public  highways,  but  to  remain  private  property,  and  its  effect 
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is  to  transfer  a  burden,  which  rested  on  the  corporation  or  individuals,  to 
a  village  and  to  authorize  an  expenditure  of  village  money  to  discharge 
the  same.  This  is  a  gift  of  village  money  in  aid  of  private  purposes,  and 
violates  section  10  of  article  8  of  the  State  Constitution.  Id, 

CONTEMPT. 

1.  Disobedienee  to  a  subpoBna.  A  subpoena  issued  by  a  district  attorney 
is  a  mandate  of  the  court  within  the  provisions  of  section  8  of  the  Code  of 
Civil  Procedure,  and  disobedience  thereof  may  be  punished  as  for  a  crim- 
inal contempt  under  the  provisions  of  section  619  of  the  Code  of  Criminal 
Procedure.    People  ex  rd.  Drake  v.  Andrews.  58 

3.  Aiding,  procuring  or  adviging  disobedienee  to  a  subposna  constitutes  eon- 
tempt.  One  who  aids,  procures  or  advises  the  disobedience  of  a  lawful 
mandate  of  the  court  is  equally  guilty  with  him  who  actually  disobeys  it. 
It  is  not  necessarv  in  order  to  constitute  a  contempt  that  resistance  to 
such  a  mandate  should  be  successful.  Id. 

3.  When  u  nder  sheriff  properly  punished  for  advising  disobedience  of  a  sub- 
poBJia.  The  relator,  an  under  sheriff,  received,  for  service,  a  subpoena 
requiring  the  person  therein  named  to  appear  before  the  grand  Jury  and  also 
to  produce  certain  books  and  papers.  Relator  served  the  subpoena  on 
the  person  to  whom  it  was  directed  but  advised  him  at  the  time  of  service, 
and  thereafter,  not  to  produce  such  books  and  papers,  and  sought  to 
induce  him  to  destroy  them.  Held,  that  although  the  witness  pr^uced 
the  books  before  the  grand  Jury,  relator  was  properly  found  guilty  of  and 
punished  as  for,  a  criminal  contempt.  Id. 

CONTBACT. 

Ii\junetion  —  Proprietary  or  trade  name  —  Erroneous  granting  cf  ir^unc- 
tion  restraining  use  of  trade  name  on  articles  not  specified  in  contract. 
Where  a  contract  authorized  the  purchaser  of  a  business  to  use  a  certain 
proprietary  or  trade  name  only  when  applied  to  the  several  commodities 
expressly  specified  therein,  the  purchaser  may  have  an  injunction  restrain- 
ing the  vendor  from  selling,  or  offering  to  sell,  under  an  adaptation  of  the 
proprietary  and  trade  name,  a  preparation  resembling  an  article  specified 
m  the  contract  where  such  name  is  calculated  to  deceive  and  mislead  the 
public;  an  injunction  goes  .too  far,  however,  when  it  forbids  the  vendor 
from  using  the  proprietary  name  on  or  in  connection  with  other  articles, 
where  such  use  is  not  deceptive  or  misleading.  Jergens  Company  v. 
Woodbury.  66 

See  Lilient?ial  v.  German- American  Breioing  Co.  (Mem.),  510;  Gardner 
V.  Boycrofters  (Mem.),  511;  McOraity  v.  Ilaherman  (i/Leai.\  611; 
Myers  v.  Sturgis  (Mem.),  626;  Fox  v.  Smith  (Mem.),  627;  Ferrari 
V.  Racey  (Mem.),  536;  Knickerbocker  Trust  Co.  v.  Packard  (Mem.), 
545;  HersJiey  v.  Marrone  (Mem.),  602. 

Obligations  which  may  arise  under  an  executory  contract  are  not 
"fixed  liabilities"  which  may  be  discharged  by  bankruptcy  proceedings. 

See  Bankruptcy,  1,  2. 

Of  accident  insurance  —  when  policy  construed  strictly  against  insurer 
—  when  beneficiary  entitled  to  recover  under  special  separate  clause  in 
policy. 

See  Insurance,  1,  2. 

Of  casualty  insurance  —  when  receivera  of  insolvent  association  may 
make  valid  assessment  upon  its  mcmben  —  validity  of  foreign  insurance 
contract. 

See  Insurance,  3-5. 
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Of  life  insurance  —  surrender  value  of  lapsed  policy  —  failure  to  paj 
premium  note. 

See  Insurance,  6. 

For  sale  of  land  —  specific  performance  of  covenant  to  accept  reconvey- 
ance and  repay  purchase  price  —  rate  of  interest. 

See  Vendor  and  Purchaser,  1-8. 

CONVEBSION. 

See  Conklin  v.  lluytnond  (Mem.),  609;  OeMer  ▼.  2>.  S,  Brewing  Co, 
(Mem.),  603. 

COBPORATIONS. 

1.  PuUic  Service  Commienom  Law — Parpoeee  cf  the  cut — Authority  of 
eommimon  to  regulate  the  issuing  of  corporate  stocks  and  bonds.  The  para- 
mount purpose  of  the  enactment  of  the  Public  Service  Commissions  Law 
was  the  protection  and  en  f orcement  of  the  rights  of  the  public.  One  of  the 
legislative  purposes  in  the  enactment  of  the  statute  was  to  prevent  the 
issue  of  stocks  and  bonds  by  public  service  corporations,  if,  upon  an 
investigation  of  the  facts,  it  was  found  that  they  were  not  for  the  pur- 
poses of  the  corporation  enumerated  by  the  statute  and  reasonably 
required  therefor.  It  was  not,  however,  designed  to  make  the  commis- 
sioners the  financial  managers  of  the  corporation  or  to  empower  them 
to  substitute  their  Judgment  for  that  of  the  board  of  directors  or  stock- 
holders as  to  the  wisdom  of  a  transaction.  Poople  ex  rel.  D,  d  H,  Co,  ▼. 
Stevens,  1 

2.  Commission  empowered  to  prewnt  issuing  of  securities  for  improper 
purposes.  While  the  ownership  of  property  ordinarily  carries  with  it  the 
right  of  management,  the  duty  devolves  upon  the  owner  to  so  mana|;e  as 
not  to  have  it  become  a  nuisance  or  unnecessarily  infringe  upon  the  rights 
of  others.  It  was,  therefore,  evidently  the  legiuative  intent  in  the  enact- 
ment of  this  provision  that  the  commissioners  should  have  supervision 
over  the  issuing  of  long  time  bonds  by  the  public  service  corporations 
enumerated  in  section  55  of  the  Public  Service  Commissions  Law  to  the 
extent  of  determining  whether  they  were  issued  under  and  in  conform- 
ity with  the  provisions  of  the  statute  for  the  purposes  mentioned  therein, 
or  whether  they  were  issued  for  the  discharge  of  the  actual  and  not  the 
fictitious  debts  of  the  company,  or  whether  they  were  issued  for  the 
refunding  of  its  actual  obligations  and  not  for  the  inflation  of  its  stocks 
or  bonds.  Beyond  this  the  power  of  the  commissioners  does  not  extend, 
unless  it  may  pertain  to  the  power  to  determine  whether  an  obligation 
should  be  classified  as  operating  expenses  and  as  to  whether  such 
expenses  should  be  paid  by  obligations  running  beyond  a  year.  Id 

• 

8.  Commission  cannot  restrain  the  issuing  of  bonds  for  bona  fide  debts 
or  legititnate  purposes.  The  Public  Service  Commissions  Law  (L.  1007, 
ch.  429,  §  55)  authorizes  a  common  carrier,  upon  securing  from  the  propei' 
public  service  commission  an  order  so  to  do.  to  issue  sUx^s,  bonds,  notes 
or  other  evidence  of  indebtedness,  among  other  things,  for  the  discharge 
or  lawful  refunding  of  its  obligations,  and  authorizes  such  commission  to 
investigate  for  the  purpose  of  enabling  it  to  determine  whether  it  should 
grant  such  an  order.  The  relator  ma!ae  an  application  for  an  order  to 
issue  bonds  secured  by  a  mortgage  already  given  for  the  purpose  of 
paving  outstanding  indebtedness,  the  amount  and  validity  of  which 
indebtedness  is  not  questioned.  The  indebtedness  had  accrued  b^  the 
purchase  of  securities,  which  transaction  the  public  service  commission 
regarded  as  an  unfortunate  one  for  the  company;  that  it  had  paid  more 
than  the  securities  were  worth  and  that  the  property  so  acquired  had  not 
been  included  in  the  mortgage.  Although  it  conceded  that  the  purchase 
was  lawful  and  that  the  notes  were  valid  obligations  of  the  company, 
the  commission  withheld  consent  to  the  issuing  of  the  bonds.    Relator 
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also  applied  for  leiive  to  issue  like  bonds  to  pay  indebtedness  incurred 
for  the  acauisition  of  other  property  which  was  refused,  apparently  upon 
tlie  ground  that  the  lands  so  acquired  should  have  been  mortgaged  for 
the  purpose  of  paying  such  obligations.  UM,  that  the  application  of 
the  relator  to  issue  the  bonds  should  have  been  granted.  Id 

4.  Purehcue  of  chattels  by  eorparation  iubjeci  to  a  purehaae-money  mort' 
gage  and  a  covenant  on  its  part  to  renew —  Wfien  rentuoaX  of  such  mortgage 
not  in  viokUion  of  statute  requiring  consent  of  stocf^iolders  to  mortgag- 
ing of  corporate  property  —  When  not  in  violation  of  section  4^  of  the  Stock 
Corporation  Law  prohibiting  transfers  by  a  corporation  in  view  of  insU- 
vency,  A  chattel  mortgage  given  under  such  circumstances  as  constitued 
it  a  purchase-money  mortgage,  contained  a  covenant  to  renew  every  year 
during  the  term  thereof.  The  mortgagor  transferred  Uie  chattel  to  a 
corporation  which  accepted  the  title  thereto  subject  to  the  lien  of  the 
mortgage  and  under  a  covenant  on  its  part  to  renew  and  executed  a  new 
mortgage  in  compliance  therewith  without  obtaining  the  consent  of  its 
stockholders.  Held,  that  the  statute,  requiring  the  consent  of  two-thirds 
of  the  stockholders  to  a  mortgage,  applies  to  creating  a  new  incum- 
brance on  corporate  property  and  not  to  keeping  alive  one  on  existing 
property  acquired  subject  to  a  mortgage  and  under  an  agreement  to 
continue  it  as  a  valid  and  subsisting  lien;  that  a  court  of  equity  would 
upon  proper  application,  have  compelled  the  corporation  to  perform  its 
contract  by  giving  a  new  mortgage  without  the  consent  of  the  stock- 
holders, and  a  decree  for  specific  performance  would  have  followed 
if  all  the  stockholders  had  united  in  opposition  thereto.  Hence  their 
consent  was  not  necessary  to  a  valid  renewal  of  the  mortgage  in 
question.  The  new  mortage  was  not  in  violation  of  section  48  of  the 
Stock  Corporation  Law  which  prohibits  certain  transfers  by  a  corporation, 
its  officers  and  directora  in  contemplation  of  insolvency,  smce  the  renewal 
of  the  mortgage  must  be  constnied  as  relating  back  to  and  simply  effectu- 
ating the  contractual  obligation  originally  assumed.    Black  v.  £llis,    402 

See  Havana  El.  Ry.  Co.  v.  Central  Trust  Co.  (Mem.).  534;  Matter  of 
S.  W.  Madiine  Co.  (Mem.),  679;  Qodiey  v.  CrandaU  di  Qodley  Co. 
(Mem.),  579;  Travelers^  Ins.  Co,  v.  Hotchkiss  (Mem.),  685. 

Foreign  Insurance  corporation  —  when  not  doing  business  in  this  state 
—  validity  of  contract. 

See  IivsuRANCE,  5. 

What  special  franchise  tax  may  be  deducted  in  valuation  of  special 
franchise  under  net  earnings  rule. 

SeeTiLii. 

Construction  and  application  of  statute  prohibiting  a  corporation  from 
using  the  same  name  as  another. 

See  Trade  Names,  t,  2. 

008T8. 

No  allowance  for  costs  or  disbursements  in  proceeding  to  appraise  dam- 
ages to  abutting  property  owner  through  construction  of  subway  in  street. 

See  Eminent  Domain,  10. 

OOUBT  OF  APPEAL& 

Proceeding  to  remove  a  city  magistrate  not  a  special  proceeding  appeal- 
able to —  when  has  no  jurisdiction  to  review  proceeding  to  remove  an 
officer. 

See  Appeal,  1. 

When  exceptions  to  remarks  of  counsel  not  reviewable  by. 
See  Appeal.  8. 

40 
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Appeal  from  final  Judement,  entered  after  reversal  by  Appellate  Divi- 
sion of  interlocutory  juogment,  cannot  be  taken  directly  to. 

See  Appeal,  5. 

Appeal  may  be  taken  directly  to.  from  final  judgment  entered  after 
reversal  by  Appellate  Division  oi  order  granting  a  new  trial. 

See  Appeal,  6. 

Proceeding  to  compel  defaulting  purchaser,  on  foreclosure  of  a  trust 
mortgage,  to  execute  a  deed  to  the  purchaser  at  a  resale  not  a  special  and 
independent  proceeding — order  therein  not  appealable  to  Court  of  Appeals 

See  Appeal,  7. 

COITBTa 

May  take  judicial  notice  of  articles  included  in  definition  of  the  term 
"  medicine  "  as  used  in  the  Public  Health  Law. 

See  Constitutional  Law,  8. 

Aiding,  procuring  or  advising  disobedience  to  a  subpoena  conBtitutes 
contempt. 

See  Contempt,  1-3. 

Effect  of  discharge  of  prisoner  by  examining  magistrate  —  when  may 
be  thereafter  prosecuted  for  same  offense  —  when  cnnnot  be  tried  by  Court 
of  Special  Sessions.  , 

See  Crimes,  7. 

00VENANT8. 

Conveyance  with  reservation  of  damages  resulting  from  construction  of 
an  elevated  railroad  —  when  reservation  personal  to  first  grantee  and  not 
binding  on  subsequent  purchasers. 

See  Real  Property,  10. 

In  contract  for  sale  of  lands,  to  accept  reconveyance  and  repay  purchaie 
price  —  specific  performance. 

Se€  Vendor  and  Purchaser,  8. 

caiHEa 

1.  Murder  —  Indictment  of  ttoo  defendants  for  murder  committed  by  one 
of  tfietn  while  they  toere  engaged  in  burglary  —  SuJfUieney  nf  evidence  to  eue^ 
tain  a  nenUct  convicting  one  of  the  defendante.  Defendant  and  another 
broke  into  a  dwelling  house  for  the  purpose  of  robbing  it.  While 
engaged,  one  in  robbing,  the  other  In  watching,  they  were  discovered  and 
a  straggle  ensued  during  which  several  shots  were  fired  by  defendiuit  and 
his  confederate,  one  of  which  killed  an  occupant  of  the  room  where  the 
defendant  was  first  seen.  Held,  that  defendant  and  his  confederate  were 
conspinitors  engaged  in  the  commission  of  a  felony,  that  they  were 
engaged  in  a  common  crime  and  the  homicide  was  within  the  common 
purpose.  Both  were  principals  throughout  and  what  one  did  both  did  in 
the  eye  of  the  law.  If  either  fired  the  shot  that  resulted  fatally  both 
are  equally  guilty  of  murder  in  the  first  degree,  and  upon  the  facts  the 
verdict  of  guilty  is  well  supported  by  the  evidence.    Boople  v.  Giro.    153 

2.  OonfesHonB  —  Proof  of.  The  rules  governing  the  admission  of 
primary  and  secondary  evidence  to  establish  a  contract  have  no  applica- 
tion to  the  confession  of  a  crime.  When  a  contract  In  writing  is  made 
there  is  a  meeting  of  minds  and  the  written  words  are  conclusively  pre- 
sumed to  embrace  the  final  agreement,  to  the  exclusion  of  all  that  was 
said  before.  In  making  a  confession,  however,  there  is  no  meeting  of 
minds  and  all  that  the  accused  voluntarily  wrote,  or  said,  or  signed,  which 
is  material  to  the  charge,  is  competent  against  him,  because  it  is  his  own 
admission  and  against  his  own  interest.  If  there  is  any  exception  to 
this  general  statement  it  is  where  a  confession  is  made  upon  a  hearing 
before  a  magistrate,  who  reduces  it  to  writing  and  makes  it  a  part  of  his 
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return  pursuant  to  the  command  of  the  statute.  A  confession  was  made 
b^  defendant  after  he  had  been  warned  that  it  might  be  used  against 
him,  the  substance  of  which  was  taken  down  in  writing,  read  over  to 
defendant,  who  stated  that  it  was  true,  and  it  was  signed  by  him.  This 
paper  was  read  in  evidence.  A  person  present  was  also  allowed  to  testify 
as  to  part  of  the  st^itement  made  by  defendant.  Held,  that  the  oral  and 
written  confessions  were  both  competent.  Id. 

8.  Murder —  Bhndenee  eJtamined,  and  held  aujftcient  to  stuttain  verdict  eon- 
meting  defendant.  The  evidence  upon  the  trial  of  a  defendant  indicted 
for  the  crime  of  murder  examineci,  and  field,  amply  sufficient  to  sustain 
a  verdict  convicting  the  defendant  of  the  crime  charged.  People  v. 
Oainba^eorta,  181 

4.  Evidence — Insanity,  Proof  that  the  parents  and  relatives  of  a 
defendant,  charged  with  the  crime  of  murder,  were  mentally  disordered 
or  even  insane  is  not  by  itself  evidence  of  the  insanity  of  the  defendant. 
If  there  is  evidence  of  personal  manifestations  of  the  insanity  of  a  person, 
proof  of  hereditary  tendency  may  be  received  as  supporting  such  primary 
evidence.  Epilepsy,  even  if  well  proved,  does  not  necessarily  establish 
that  a  person  afflicted  with  it  is  so  mentally  disordered  as  to  be  at  all  times 
free  from  responsibility  for  his  acts.  Id, 

5.  Motion  for  new  trial  —  Weighing  of  affidatits.  While  opposing  affida- 
vits on  a  motion  for  a  new  tiial  made  b v  a  defendant  convicted  of  murder, 
upon  the  ground  of  newly -discovered  evidence,  should  not  be  weighed 
with  the  same  exactness  or  closeness  which  a  Jury  should  appl}'  to  the 
evidence  outlined  therein  if  finally  produced  on  a  trial,  still  some  atten- 
tion must  be  given  to  this  feature  of  such  a  motion  for  the  purpose  of 
determining  whether  it  should  prevail.  Id, 

6.  Inadequacy  of  affldatite  to  eJiow  mental  irresponsibiliiy.  Where  the 
affidavits  produced  on  such  motion  for  the  purpose  of  showing  that  defend- 
ant was  an  epileptic  and  mentally  irresponsible  were  made  by  acquaint- 
ances, friends  and  relatives  of  the  defendant  mostly  in  a  foreign  country 
and  beyond  the  reach  of  punishment,  if  they  have  sworn  falsely,  and 
the  affidavits  of  disinterested  affiants  living  within  the  jurisdiction  of 
the  court,  some  of  whom  are  medical  exammers  in  lunacy,  indicate  the 
absence  of  epilepsy  and  other  physical  and  mental  disorders  alleged  for 
the  defendant,  and  no  person  within  the  jurisdiction  of  the  court,  with 
the  exception  of  one  friend,  contradicts  these  affidavits  by  allegations 
of  any  conspicuous  indication  of  epilepsy  since  the  defendant  came  to  this 
country,  about  eight  months  before  the  commission  of  the  crime  for  which 
he  was  convicted,  it  must  be  held  that  the  defendant  has  failed  by  his 
affidavits  to  establish  an^  presumption  whatever  that  the  result  of  a  new 
trial  would  be  different  if  all  the  new  evidence  were  produced.  Id, 

7.  Court  of  Special  Sessions  —  Effect  of  discharge  by  examining  magistrate 
—  Wfien  discharged  prisoner  may  be  thereafter  prosecutedfor  the  same  offense, 
A  prosecution  is  terminated  by  the  discharge  of  a  defendant  by  an  exam- 
ining magistrate,  but  such  a  discharge  does  not  bar  a  subsequent  prose- 
cution for  the  same  offense.  The  defendant  cannot,  however,  be  tried 
therefor  by  a  Court  of  Special  Sessions,  except  in  case  where  a  com- 

ftlaint  has  been  made  and  he  has  been  held  before  another  magistrate, 
n  the  city  of  New  York  the  offender  may  thereafter  be  prosecuted  by 
indictment.    People  y,  Dillon,  254 

8.  Murder — Trial  of  defendant  indicted  for  murder  committed  witile 
engage  in  the  commission  of  a  burglary  —  Wfien  refusal  of  court  to  charge 
the  various  degrees  of  murder  is  not  erroneous.  On  the  trial  of  defendant  on 
an  indictment  for  murder  alleged  to  have  been  committed  by  him  while 
he  was  engaged  in  the  commission  of  a  burglary,  the  trial  judge  was 
requested  to  '*  charge  the  various  degrees  of  crime;"  and  an  exception  was 
taken  to  his  refusal,  whereupon  the  court  added,  **  the  Jury  must  either 
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find  the  derendHiit  guilty  of  murder  in  the  first  degree  or  not  guilty/' to 
which  instructioa  an  exception  was  taken,  i/eld,  that  the  trial  judge  com- 
niittcd  no  error  either  in  the  refusal  to  charge  as  requesteif  or  iu  the 
additional  instruction  to  the  jury;  but  that  the  conditions  are  exceptional 
which  warrant  a  refusal  to  instruct  the  jury  as  to  their  power  to  convict  of 
a  lower  degree  of  the  crime  cliarged  for  wliich  the  defendant  is  upon  trial, 
and  great  ctire  sliould  be  observcil  not  to  withhold  such  instruction  unless 
tlic  case  is  one  where  there  is  no  possible  view  of  the  facts  which  would 
j  istify  any  other  verdict  except  a  conviction  of  the  crime  charged  or  an 
tu'ixuittjil.    FleopU  v.  Sc/ileiman,  393 

9.  Purchase  by  junk  deaUra  of  wire  and  metdU  stolen  from  railroad,  tde- 
pfione  and  telegraph  companies.  The  legislature  has  the  right  to  declare  a 
junk  dealer,  who  purchases  stolen  property  of  a  kind  that  is  the  constant 
subject  not  only  of  larceny,  but  of  sale  to  junk  dealers,  guilty  of  a  crime, 
whetlier  he  actually  knows  it  had  been  stolen  or  not,  provided  he  does 
not  try  to  ascertain  that  the  person  selling  the  same  had  a  legal  right  to 
do  so.    People  v.  BosentJuU,  394 

10.  ConstruHion  and  application  of  statute  making  the  purchase  of  such 
mnteriais  a  critne.  The  amendment  to  section  550  of  the  Penal  Code  by 
chapter  326  of  the  Laws  of  1903,  now  embodied  in  section  1308  of  the 
Penal  Law,  provides  for  the  punishment  of  a  dealer  in  junk  who  buys 
or  receives  stolen  wire  or  metals  of  a  certain  kind  belonging  to  a  rail- 
road, or  other  company  named,  without  ascertaining  by  diligent  inquiry 
that  the  person  selling  or  delivering  the  same  had  a  legal  right  to  do  so, 
and  as  so  construed  is  not  open  to  objection  under  either  the  State  or 
Federal  Constitution,  since,  bv  adding  the  duty  of  diligent  inquiry  before 
purchiising,  it  protects  the  dealers  who  in  good  faith  comply  with  the 
statute,  ami  provides  for  the  punishment  of  those  who  do*not.  Id. 

11.  Wfien  second  indictment  for  same  offense  may  be  found  against  same 
person.  Although  an  indictment  has  been  found,  where  the  defendant 
has  not  been  arraigned  thereunder,  or  demurred  or  plead  thereto,  a  sec- 
ond indictment  can  be  legally  found  and  no  order  to  re-submit  to  the 
grand  jury  is  necessary,  since  it  has  jurisdiction  to  re-indict  without 
snch  an  order  in  case  the  defendant  has  not  been  put  in  jeopardy  by 
the  first  indictment.  IdU 

DAMAGES. 

To  abutting  property  owners  by  construction  of  subway  in  street  — 
measure  of. 

See  Eminent  Domain,  3-9. 

Measure  of,  in  action  for  libel  — reduction  of  damages  by  facta  proved 
in  justitication. 

See  Libel,  1-3. 

DEBTOR  AND  CREDITOR. 

Obligations  which  may  arise  under  an  executory  contract  are  not  "fixed 
liabilities"  which  may  be  discharged  by  proceedings  in  bankruptcy. 

See  Bankiiuptcy,  1,  2. 

DECEDENT'S  ESTATR 

See  Bremer  v.  Bremer  (Mem.).  586. 

A  person  named  as  executor  in  a  will,  probate  of  which  has  been  denied, 
cannot  recover  from  the  estate  the  moneys  expended  in  his  unsuccessful 
attempt  to  establish  the  will. 

See  Executors  and  Administrators. 

When  building  restriction  covenant  entered  into  by  executor  valid. 
See  Real  Property,  11, 12. 
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DECEDENT'S  'ESTATE  — ConUnued. 

Testamentary  truAt  with  power  to  sell  land  and  distribute  the  proceeds 
—  when  power  of  sale  is  not  affected  by  the  invalidity  of  a  devise. 

See  Rkal  Pkopkhtt,  13. 

Construction  of  testamentary  trust — temporary  merger  of  legal  and 
beneficial  estiite  —  exercise  of  power  of  sale 

See  Trusts,  1,  2. 

Limitation  in  will  to  child  or  children  ot  a  cestui  que  trust  does  not 
include  an  adopted  child 

See  Will,  8. 

EASEMENTS. 

When  executor  clothed  with  naked  power  of  sale,  may  create,  by  cove^ 
nant,  an  easement  for  benefit  of  land  conveyed,  binding  adjoining  land 
sold  sul)se(iuently. 

See  Real  Piioperty.  11.  12 

When  grantee's  knowledge  of  existing  easements  does  not  defeat  his 
right  to  object  to  title. 

See  Vendor  and  Purchaser.  1. 

EJECTMENT. 

See  Gilbert  v  Micfiel  (Mem.),  547. 

In  action  by  state  defendant  need  not  prove  title  ^  naked  possession 
sufficient  defense  where  plaintiff  fails  to  prove  title 

See  Real  Property,  6,  7 

ELECTIONS 

1.  Election  Law — eonstrucHon  ofpramsions  relating  to  tingle  eron  Xmark 
on  ballot.  In  construing  rule  9  of  section  868  and  rule  7  of  section  858  of  the 
Election  Law  (Cons.  Laws,  ch.  17)  such  a  construction  of  the  word  **  single  " 
and  of  the  provision  "one  straight  line  crossing  another  straight  Ime " 
should  be  adopted  that  a  tremulous  line  drawn  by  an  infirm  elector,  or 
an  irregular  or  curv^  line  drawn  by  an  elector  with  poor  eyesight  or 
with  muscles  untrained  to  the  use  of  a  pencil,  or  any  single  line  but 
once  crossing  another  single  line  in  such  a  way  as  to  substantially  com- 
ply with  the  statute,  should  not  be  held  void,    flatter  of  Fallon.  886 

2.  Mandamue  will  lie  to  compel  in9])ectors  to  meet  and  count  ballots  *pro* 
tested  as  marked  for  identification**  whidi,  were  not  counted  for  any  candid 
date.  The  Election  Law  continues  the  inspectors  of  election  in  office 
for  the  purpose  of  proceedings  to  review  their  action  upon  ballots  which 
have  been  protested  or  rejected  by  them  as  void.  It  is  one  of  the  func- 
tions of  the  writ  of  mandamus  to  remedy  an  evil  which  would  result  from 
the  neglect  to  perform  nn  official  duty,  and  it  will  lie  against  inspectors 
for  the  purpose  of  such  a  review.  Althoudi  the  court  cannot  command 
a  recount  of  ballots  already  counted  by  the  inspectors,  a  mandamus  will 
issue  to  them  to  meet  and  count  ballots  which  have  been  **  protested  as 
marked  for  identification/'  and  which  they  have  not  counted  for  any  can- 
didate, and  to  make  true  return  thereof  and  correct  their  statement  of  the 
votes  cast  in  their  district,  and  to  count  the  ballots  for  the  candidates 
whose  names  appear  thereon.    People  ex  rel,  McLaugJdin  v  Ammenwenh. 

840 
See  Matter  of  Be  Oroot  (Mem.),  589 

EMINENT  DOMAIN. 

1.  New  York  city  —  Construction  of  sitb^my  a  business  enterprise.  The 
construction  of  a  subway  in  the  city  of  New  York  under  the  Rapid 
Transit  Act  is  a  business  enterprise  of  the  city,  through  which  money 
may  be  made  or  lost  the  same  as  if  it  were  ownecl  by  an  ordinary  nulroad 
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corporation.  It  was  built  by  and  belongs  to  the  dty  as  a  proprietor. 
Dot  as  a  Si)vereign,  and  comes  within  none  of  the  apparent  exceptions 
to  the  command  of  tlie  Constitution  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation.  Matter  of  Rapid  TVanwl 
IL  &  Comr$,  81 

8.  Con&truction  ofiuhway  and  operation  of  raUroad  therein  not  a  etreei 
tue.  The  appropriation  of  land  in  order  to  build  a  subway  Is  not  tern- 
porary  but  permanent,  and  the  use  made  of  the  street  by  the  city  in  con- 
structing a  subway  and  operating,  or  causing  to  be  operated,  a  railroad 
ther(*in.  19  not  a  street  use  as  that  term  is  known  in  the  law,  but  is  foreign 
to  tlie  purpose  for  which  the  street  was  created.  Such  a  use  was  not 
within  the  contemplation  of  the  original  owner  of  the  land  when  he  parted 
with  the  tide  thereto  for  a  street,  or  gave  a  perpetual  right  of  way  over 
the  same  for  the  purpose  of  a  street.  J21 

8.  City  liable  for  damages  to  owner  of  fee  ofttreet.  If  the  use  were  for  a 
street  purpose  the  city  would  not  be  liable  for  damages  caused  by  proper 
construction  in  any  case  where  it  took  no  land.  When,  however,  the 
construction  is  not  for  a  street  use,  even  if  it  is  for  a  public  use,  liability 
to  the  owner  of  the  fee  attaches  to  a  city  the  same  as  to  a  railroad  corpo- 
ration. It  follows  that  a  substructure  with  the  physical  characteristics 
and  consequences  of  that  under  consideration  is  an  additional  burden 
upon  the  fee  of  the  street,  and  must  be  governed  by  the  same  principle,  so 
that  a  railroad  constructed  beneath  the  surface  of  a  street  is  a  new  burden 
not  contemplated  by  the  original  owner  of  the  land  when  it  was  devoted 
to  use  as  a  street  Id, 

4.  City  liaiile  to  oiener  of  fee  of  etreet  for  ixUue  of  property  taken  and 
damage  to  remainder.  A  city  on  whose  behalf  a  rapid  transit  railroad  is 
lieiug  constructed  under  a  street  is  liable  to*  an  abutting  owner  owning 
the  bed  of  tlie  street  subject  to  the  easement  of  street  use,  for  damages 
caused  by  the  impairment  of  the  support  of  his  buildings  on  his  abut- 
ting land  by  reason  of  the  proper  construction  of  said  railroad;  and  such 
owner  is  entitled  to  the  full  value  of  his  property  actually  taken  with- 
out deduction  for  benefits,  and  also  to  just  compensation  for  the  inju 


r? 


done  to  the  remainder.  It 

5.  Ahutiitiq  mener  entitled  to  compensation  for  interference  with  lateral 
suf}}jort.  An  abutting  owner  who  owns  no  part  of  the  street  has  a  right 
to  the  lateral  support  of  the  land  in  the  street,  and  has  a  right  or  ease* 
men  I.  covered  by  the  statute  which  entitles  him  to  compensation  for  all 
tlu!  (inmates  intiicted  upon  his  property  by  interference  with  the  lateral 
support  thereof  through  the  proper  construction  and  operation  of  an 
underground  raih'oad.  Id, 

6.  City  liable  for  damages  to  abutting  property  arising  from  construction 
of  shafln  in  street.  Any  agency,  even  when  properly  used  in  the  street, 
not  for  the  improvement  thereof  but  to  promote  a  business  enterprise  of 
the  city,  which  inflicts  physical  injuries  upon  the  property  of  abutting 
owners  imposes  a  liability  upon  the  city.  Hence,  it  is  liable  for  the 
physical  injury  to  an  abutter's  property  resulting  from  the  construction 
of  shafts  in  the  street  for  the  purpose  of  carrying  on  the  work.  Id. 

7.  Measure  of  damages.  The  rights  of  the  parties  are  not  to  be  deter- 
mined entirely  by  the  condition  of  the  property  as  it  exists  at  a  particular 
moment,  but  the  measure  of  damages  should  be  adapted  to  the  actual 
injury.  Hence,  the  proper  measure  of  damages  is  the  full  value  of  the 
fee  taken,  subject  to  the  public  easement  of  passage,  and,  both  as  to 
naked  abutters  and  those  who  own  the  fee,  the  amount,  measured  in 
money,  of  the  physical  injuries  inflicted  and  those  which  with  reasonable 
certainty  will  be  inflicted  upon  the  abutting  property  by  interference  with 
lateral  support  through  the  proper  construction  and  operation  of  the 


IKDEX.  631 

BXINENT  DOKAIN—  Continued, 

road,  including  the  rental  value  of  the  premises  during  the  period,  If  any, 

while  they  are  actually  untenantable.  Id, 

8.  Dutp  of  commissioners  of  appraisal  as  to  reception  of  evidence  of 
damages.  It  is  the  duty  of  the  commissioners  of  appraisal  to  receive  evi- 
dence relating  to  the  condition  of  the  properties  down  to  the  time  of  the 
trial  and  to  note  the  effect  thereon  of  the  work  in  fact  done  at  that  time. 
Evidence  as  to  the  ohysical  injuries  which  have  actually  been  inflicted  and 
can  be  seen,  touched  and  measured,  is  competent  and  should  be  received.  Id. 

9.  What  may  he  included  in  award  Ail  lawful  damages  caused  by  the 
proper  conduct  of  the  work  contemplated  by  the  statute  may  be  included 
fn  the  award,  and  the  interest  and  convenience  of  all  parties  will  be  be»t 
subserved  by  that  method.  Id, 

10.  No  aUoioanee  for  costs  or  disbursements  The  statutes  in  question  do 
not  empower  the  allowance  and  taxation  to  the  abutting  owners  in  pro- 
ceedings instituted  by  a  city  thereunder  of  either  their  disbursements, 
costs,  counsel  fees  or  extra  allowances  against  the  city,  and  in  the  absence 
of  a  statute  providing  for  costs  or  allowances  for  expenses  in  condemna- 
tion proceedings  none  can  be  allowed.  Id, 

See  Matter  of  Mayor,  etc.,  of  N,  Y,  (Mem.),  618. 

EaXTITY. 

When  answers  to  questions  submitted  to  jury  in  equity  action  do  not 
constitute  a  special  verdict 

See  Trial.  4. 

EVIDENCE. 

Efrroneous  admission  of  entries  in  books  of  account.  Where  it  appears  on 
the  face  of  an  account  of  a  physician  for  professional  services,  claimed  to 
have  been  rendered  to  defendant  by  plaintiff's  intestate,  that  some  of  the 
services  charged  therein  were  rendered  to  a  nephew  of  the  defendant,  and 
there  is  no  evidence  of  any  express  authority  to  charge  such  services  to 
the  defendant,  and  no  proof  of  any  circumstances  which,  without  author- 
ity, warranted  such  a  charge,  it  is  error  to  permit  entries  in  books  of 
account  kept  by  the  decedent  to  be  received  in  evidence  for  the  purpose 
of  establishmg  these  items.    Swan  ▼.  Warner.  190 

Sufficiency  of,  to  warrant  conviction  for  murder  —  proof  of  confessions. 
See  Crimes,  1.  2 

Sufficiency  of  evidence  to  warrant  conviction  for  murder  —  evidence  of 
insanity 

See  Crimes,  8.  4. 

Burden  of  proof — insufficiency  of  evidence  in  actiou  for  libel  to  warrant 
inference  of  malice. 

See  Libel,  5,  6. 

As  to  contributory  negligence  —  when  insufficient  to  bar  recovery  in 
action  for  negligence  —  what  evidence  of  failure  to  ring  bell  at  railroad 
crossing  necessary  to  warrant  submission  of  question  to  jury. 

See  Negligence,  2,  3. 

Witness,  in  action  for  slander,  cannot  state  what  effect  the  slanderous 
statement  had,  in  his  mind,  upon  the  reputation  of  the  plaintiff. 

Su  Slander. 

When  unfriendly  witness  may  be  cross-examined  for  the  purpose  of 
showing  that  he  is  biased  or  hostile  to  party  against  whom  he  is  called  to 
testify  —  when  party  bound  by  answers  elicited  on  cross-examination. 

Su  Trial,  5,  6. 
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See  CUmsnt  ▼.  SnUth  (Mem.).  531;  Clement  v.  Vivd  (Mem.),  534;  Ole- 
metit  ▼.  Curtice  (Mem.),  585;  Clement  ▼.  E.  8.  Surety  Co,  (Mctl)» 
585. 

SXE0UT0B8  AND  ADinin8TRA.T0Ba 

A  person  teamed  oi  eacMfuJUrr  in  a  wiU,  probate  of  tehieh  hae  been  denied, 
cannot  recover  from  the  estate  the  moneys  expended  in  his  unsuccessful 
attempt  to  estakish  the  mil.  It  is  well-settled  law  that  (1)  there  can  be 
QO  executor  where  there  is  no  will;  (2)  unless  a  will  is  admitted  to  pro- 
bate there  can  be  no  letters  testamentary;  (8)  until  letters  testamentary, 
or  of  administration,  aire  issued  upon  the  estate  of  a  decedent,  there  is 
no  legal  representative  of  the  estate;  (4j  although  a  person  is  nominated 
as  executor  in  a  paper  purporting  to  be  a  will,  he  is  under  no  legal  obliga- 
tion to  accept.  When  a  person  who  is  named  as  executor  in  a  paper  pur- 
Sorting  to  be  a  will  offers  it  for  probate  and  is  met  with  a  contest,  he 
as  before  him  two  alternatives,  either  of  which  he  may  adopt.  He  may 
cast  the  burden  of  the  coniest  upon  those  who  are  to  be  benefited  by  the 
probate  of  the  paper,  or  he  may  assume  the  burden  himself.  If  he jpur> 
sues  the  latter  course  he  must  be  deemed  to  act  with  knowledge  of  the 
well-established  legal  rule  that  even  a  de  jure  executor  cannot  bind  the 
estate  which  he  represents  by  any  contract  of  his  own  making,  and  that 
any  liability  which  he  incurs,  or  expenditure  which  he  makes  under  such 
a  contract,  is  regarded  as  his  personal  obligation  until  it  has  been  allowed 
to  him  upon  the  judicial  settlement  of  his  accounts,  and  he  cannot  main- 
tain an  action  at  law  against  the  administrator  of  the  decedent  to  recover 
the  moneys  expended  in  the  unsuccessful  attempt  to  procure  the  probate 
of  the  instrument.    I>odd  v.  Anderson,  460 

Administrator  appointed  by  fraud  or  collusion  for  the  purpose  of  bring- 
ing an  action  for  a  tort  committed  in  another  state  has  no  standing  in  our 
courts. 

See  JcRiSDiCTiON,  1,  2. 

When  executor,  clothed  with  naked  power  of  sale,  may  create,  by  cove- 
nant, an  easement  for  benefit  of  land  conveyed,  binding  adjoining  land 
sold  subsequently. 

See  Real  Profertt,  11,  12. 

FALSE  IMPBISOiaCENT. 

1.  Erroneous  decision  by  judge,  of  matters  u>ithin  his  Jurisdiction,  dees  not 
render  a  warrant,  issued  in  pursuance  ihereof  void.  Where  questions  of 
law  and  fact  were  properly  before  a  judge  upon  an  application  for  a  war- 
rant claimed  in  an  action  for  false  imprisonment  to  have  been  illegally 
issued,  so  that,  as  a  judffe,  he  was  compelled  to  act  judicially  on  ques- 
tions included  within  the  limits  of  a  subject  over  which  he  had  jurisdic- 
tion, it  cannot  be  held  that,  because  he  may  have  acted  erroneously  and 
decided  such  questions  in  a  wrons^  way,  he  lost  jurisdiction  and  that  his 
order  and  warrant  became  void  and  a  mere  nullity.    Sweeney  v.  (/Dtpyer. 

499 

2  When  complaint,  as  explained  and  limited  by  opening  of  counsel,  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  it  must  be  dismissed. 
In  an  action  for  false  imprisonment  upon  two  causes  of  action  the  allega- 
tions of  the  complaint  relating  to  the  first  cause  of  action  and  the  open- 
ing of  plaintiffs  counsel  explaining  such  allegations  show  that  the 
sole  complaint  against  the  defendant  and  against  the  validity  of  tlie 
warrant  which  he  issued  is,  that  in  proceedmgs  properly  instituted  in 
the  court  of  which  he  was  a  judge  and  before  him  as  such  judge  he 
erroneously  held  that  an  order  in  supplementary  proceedings  requiring 
the  plaintiff  to  turn  over  to  a  receiver  certain  property,  in  form  pur- 
portmg  to  be  made  by  the  court  instead  of  by  a  judge  thereof,  was 
sufficient,  and  erroneously  determined  that  plaintiff  could  be  punished 
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for  not  complyiug  with  an  order  requiring  bim  to  4cli^6i'  possession  of 
such  property,  although  he  made  a  cbiiiu  that  he  did  not  own  the 
same.  IieUl,  that  such  allegations  of  the  complaint  and  the  statement 
mtule  by  plaiutilT's  counsel  did  not  state  facts  sufficient  to  show  that 
the  defendant  was  witliout  jurisdiction  to  issue  the  warrant  and  that 
the  same  was  void,  and,  hence,  that  the  complaint  should  be  dismissed 
as  to  this  cause  of  action.  Id, 

8.  When  statement  of  coutiad  in  opening  does  not  warrant  a  dismissal  of 
cmnplaint.  The  second  cause  of  action  alleged  that  plaintiff  was  arrested 
under  a  second  warrant,  issued  by  the  same  defendant  after  plaintiff  wtis 
discharged  from  im  prisonment  under  the  first  warrant.  The  allegations  of 
the  complaint  relating  to  the  invalidity  of  this  warrant  and  the  defend- 
ant's lack  of  jurisdiction  were  the  same  as  those  relating  to  the  first  war- 
mnt.  The  only  statement  made  by  plaintiff's  counsel  in  his  opening 
relating  to  the  second  warrant  was,  in  substance,  that  the  plaintiff  was 
discharged  from  imprisonment  under  the  first  warrant  "and  that  the  ink 
was  hardly  dry  when  the  defendant  in  the  case  signed  another  warrant 
of  commitment,  and  the  plaintiff  was  again  arrested."  Held,  that  this 
statement  did  not  limit  plaintiff  under  his  complaint  to  proof  alone  of 
the  facts  stated  by  him  as  establishing  the  nullity  of  the  first  warrant; 
that  such  statement  was  not  so  full  and  complete  as  to  exclude  the  idea 
that  evidence  might  be  offered,  under  the  general  allegations  of  the  com- 
plaint, of  sucb  additional  facts  as  would  sustain  the  second  cause  of 
action,  and  that  plaintiff  is  entitled  to  have  a  trial  upon  such  cause  of 
action.  Id. 

FALSE  BEPBESENTATIONS. 

See  Porcella  v.  Norton  (Mem.),  510. 

FORECLOSUBE. 

See  City  Heal  Estate  Co.  v.  Union  Trust  Co.  (Mem.),  608;  SeJmalenberg 
v.  Dunn  (Mem.),  512;  Dalpv.  lieineldt  (Mem.),  516;  Hachemeister 
V.  Jetter  (Mem.),  525;  Pettibone  v.  Thomson  (Mem.),  530. 

Of  trust  mortgage  —  proceeding  to  compel  defaulting  purchaser  to 
execute  a  deed  to  a  purchaser  at  a  resale  not  a  special  and  independent 
proceeding. 

See  Appeal,  7. 

By  advertisement  —  sale  not  void  because  notice  not  served  upon  per- 
sonal representatives  of  mortgagor,  when  mortgagor  and  his  executrix 
are  dead  and  no  administrator  appointed. 

See  Real  Property,  1. 

FRANCHISE  TAX. 

See  People  ex  rel,  Manhattan  Silk  Co.  v.  Miller  (Mem.),  577;  People  ex 
rel.  Manhattan  Silk  Co,  v.  Kehey  (Mem.),  577;  Matter  of  ManwUtan 
By,  Co,  (Mem.X  5«1. 

What  special  franchise  taxes  may  be  deducted  in  valuation  of  special 
f  rancliise  under  net  earnings  rule. 

See  Tax. 

QVAXDIAS  AND  WABD. 

Purchase  of  real  property  by  guardian  In  socage  of  owner^  voidable. 

See  Real  Property,  2. 

HABEAS  COBPUS. 

See  People  ex  rel  Putnam  v.  Palmer  (Mem.),  524 
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Sufllciency  of  acceptance  of  dedication  —  unconstitutionality  of  statute 
autlioriziiigapplication  of  village  funds  for  care  of  roads  not  dedicated 

to  village. 

See  Constitutional  Law,  12, 13. 

INCOMPETENT  PEB80N8. 

See  Matter  of  CurttM  (Mem.).  583. 

INDICTMENT. 

When  second  indictment  for  same  offense  may  be  found  against  same 
person. 

See  Crimes,  11. 

IND0B8EMENT. 

Liability  of  indorscrs  —  effect  of  conditional  payment  of  note. 

See  Hills,  Notes  and  Checks. 

INJUNCTION. 

Erroneous  granting  of  injunction  restraining  use  of  trade  mark. 

See  CoNTiiACT. 

When  will  not  be  granted  to  restrain  use  of  similar  trade  name. 
iSee  TuADE  Names,  2. 

INSANITY. 

Evidence  of  —  inadequacy  of  affidavits  to  show  mental  irresponsibility. 

See  Crimes,  6. 

INSURANCE. 

1.  Accident —  When  policy  eon9tnied  strictly  against  insurer.  When  a 
policy  is  written  by  the  insurer,  and  it  has  the  choice  of  language  in  stat- 
ing the  contract,  it  must  be  held  to  the  rule,  common  in  construing  all 
contracts,  by  which  the  terms  thereof  are  construed  strictly  against  the 
person  whose  language  is  used  in  expressing  It.  Schumcuiker  ▼.  GretU 
Edstern  Cos.  &  Ind,  Co,  58 

2.  When  benefeiary  entitled  to  recover  under  special  and  separate  clause 
in  fmlicy.  Tlie  defendant  by  its  policy  insured  against  "  the  effects  of 
bodily  injuries  caused  directly  and  independently  oi  all  other  causes  by 
external,  violent  and  accidental  means,  which  bodily  injuries  or  their  effects 
shall  not  be  cjiused,  wholly  or  in  part,  directly  or  indirectly,  bvany  bodily 
or  uicnUil  disease,  defect  or  infirmity,"  for  loss  of  life,  loss  of  both  eyes, 
and  other  specified  injuries  or  losses  stated  separately  and  independently 
when  **  resulting  from  sucJi  injuries  alone."  A  subsequent  and  inde- 
pendent pjimgraph  is  as  follows:  *' For  loss  of  life  only  resulting  wholly 
or  in  part  from  »  *  ♦  septicsemia.  ♦  *  ♦  the  company  will  pay 
one-half  of  the  principal  sum  "  theretofore  mentioned.  The  person  whose 
life  wiLs  insured  died  from  septicemia.  HM,  that  the  latter  paragraph 
is  not  only  separate  and  independent  in  form,  as  stated  in  the  policy,  but 
that  the  defendant's  intent  and  purpose  in  making  it  a  part  of  the  con- 
tract requires  that  it  be  construed  separately  and  independently  of  the 
prior  provisions  thereof;  that  it  does  not  refer  to  the  preceding  general 
provisions  i\s  to  external,  violent  and  accidental  means,  but  is  an  agree- 
ment for  a  reduced  payment  in  all  cases  of  death  of  the  insured  resulting 
wholly  or  in  part  from  the  causes  specified  in  such  separate  and  inde- 
pendent paragraph.  Id^ 

8.  Wlten  receivei*a  of  insolvent  casualty  association  may  make  valid  assess- 
ment upon  its  tnemhere.  When  the  directors  of  a  casualty  company  were 
authorized  to  make  an  assessment  upon  its  members,  the  court,  assuming 
charge  of  its  assets  upon  its  insolvency,  may  make  a  valid  assessment, 
although  the  member  so  assessed  is  not  a  party  to  the  proceeding.     In  an 
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action  brought  in  this  state  by  a  foreign  receiver  of  the  company  to 
recover,  the  decree  directing  the  assessment  is  not  subject  to  collateral 
attack  as  to  the  necessity  therefor,  but  the  member  so  assessed  is  not 
debarred  from  pleading  or  showing  that  it  is  not  liable  upon  its  contract. 
Stone  V.  Penn  Tan,  K.  P.  db  B.  Ry,  279 

4.  Comity  —  Maintenance  of  action  by  foreign  receiver.  Where  no  public 
policy  will  be  contravened  and  no  rights  of  our  citizens  interfered  with, 
the  right  of  a  foreign  receiver  to  maintain  such  an  action  in  this  stat«, 
upon  the  principle  of  comity,  is  well  recognized.  Id, 

5  Foreign  insurance  company  —  When  not  doing  business  in  this  state  — 
Validity  of  contract.  An  insurance  company  had  no  office  or  agency  in 
this  state,  and  does  not  appear  to  have  solicited  business  here  or  attempted 
to  evade  the  operation  of  our  statute.  An  application  for  insuraiicc  was 
made  by  mail  to  the  office  of  the  company  in  another  state  and  thu  policies 
mailed  to  the  applicant  in  this  state.  lleUl,  that  the  contract  was  made  in 
the  foreign  state,  and  if  valid  there,  as  t-o  which  there  is  no  question,  is 
valid  everywhere,  and  that  the  circumstances  were  not  such  as  to  constitute 
a  violation  of  the  laws  of  this  state  prohibiting  any  corporation  from  trans- 
acting the  business  of  insurance  in  the  state  without  the  certificate  of  the 
supermtendent  of  insurance.  Id, 

6.  Life  —  Surrender  value  of  lapsed  policy  —  Ejfect  of  failure  to  pay 
premium  note.  A  policy  of  life  insurance  provided  that  in  case  of  the 
failure  of  the  insured  to  pay  a  premium  after  the  policy  had  been  in  force 
three  full  years  it  should  be  continued  for  its  full  amount,  as  provided 
in  a  table  which  was  made  a  part  of  the  policy  or  for  a  reduced  amount 
of  paid-up  insurance,  as  also  provided  by  said  table.  The  table  was 
headed  "Table  of  guarantees,  if  payment  of  premiums  is  discontinued. 
Provided  there  is  no  indebtedness  against  this  Policy.  (Pursuant  to  the 
Insurance  Law  (Chapter  690,  Laws  of  1892)  of  the  State  of  New  York.)" 
It  provided  for  continued  insurance  until  October  20,  1906,  if  premiums 
are  paid  to  December  20,  1898.  and  until  June  20,  1911,  if  premiums  are 
paid  to  December  20,  1899.  The  insurc(l  paid  the  premiums  thereon 
for  three  years.  A  note  was  given  and  accepted  for  the  premium  due 
December  20,  1898.  Thereafter  he  wholly  defaulted  in  his  obligations 
to  the  insurer  and  died  October  21,  1906.  Held,  ^hat  the  policy,  includ- 
ing the  table  therein,  was  intended  as  a  compliance  with  said  statute; 
that  tis  the  statute  requires  the  insurer  to  give  continued  insurance  for 
a(!  amount  computed  as  therein  directed  "after  deducting  any  indebted- 
ness of  the  insured"  the  insurer  rightfully  deducted  the  amount  due 
on  the  note  of  the  insured  in  computing  the  time  for  which  the  insured 
was  entitled  to  continued  insurance,  and  as  the  time  so  computeii  expired 
prior  to  the  death  of  the  insured  his  personal  representative  is  not  enti- 
tled to  recover  the  full  amount  of  the  policy.  Taylor  v.  N,  Y,  Life  In%. 
Co.  324 

See  Bloomer  v.  S.  P.  F.  <fe  M.  Ins,  Co.  (Mem.),  512;  Kraune  v.  Conti- 
nental Casualty  Co.  (Mem.).  516;  Jolley  v.  Hartford  Five  Ins.  Co. 
(Mem.).  526;  Arnold  v.  Farmers'  Fire  Ins.  Assn.  (Mem.),  5B8; 
Garlock  v.  Fire  Assn,  (Mem.),  542;  Morgan  v.  M,  B.  L.  Ins.  Co. 
(Mem.),  607. 

When  applicant  for  insurance  gives  name  by  which  he  is  generally 
known,  policy  not  Void,  if  not  in  fact  his  original  name. 

See  Naueb,  2. 

INTEKBST. 

Rate  of  interest  after  breach  of  contract. 

See  Vendor  and  Purchaser,  2. 
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JUDGES. 

Erroneous  decision  by  judge  of  matters  within  his  jurisdiction  does  not 
render  a  warrant  issued  in  pursuance  thereof  void. 

See  False  Impkisonmekt,  1. 

JUNK  DEALEBS. 

Construction  and  application  of  statute  making  purchase  by  junk  deal- 
ers of  wire  and  metals  stolen  from  railroad,  telephone  and  telegraph  com- 
panies a  crime. 

See  Crimes,  9, 10. 

JUBISDICnON. 

1.  Appellate  Dimeion  has  right  to  exercise  its  discretum  in  reusing  to 
entertain  jurisdiction  of  action.  The  powers  of  review  of  the  Appellate 
Division  comprehend  the  riffht  to  review  an  exercise  of  discretion  by  the 
inferior  courts,  and,  equally,  the  right  to  exercise  its  own  discretion, 
independently,  when  the  facts  or  circumstances  of  the  case  are  such  as  to 
justify  it.    Pietraroia  v.  N,  J,  &  H.  K  R.  &  F.  Co.  434 

2.  Administrator  appointed  by  fraud  or  collusion,  for  the  purpose  of  bring- 
ing  an  action  for  tort  committed  in  another  state,  has  no  standing  in  our 
courts.  The  decedent,  her  husband  and  children  were  residents  of  New 
Jersey.  She  was  killed  in  that  state  by  a  car  of  defendant,  which  is  a 
New  Jersey  corporation.  Plaintiff,  a  resident  of  this  state,  filed  a  petition 
in  Surrogate's  Court  in  the  county  of  New  York,  setting  forth,  among 
other  things,  that  deceased  was  possessed  of  a  sum  of  money  which  was 
on  deposit  in  a  savings  bank  within  this  state.  Letters  of  aa ministration 
were  granted  and  this  action  was  commenced.  The  defendant  denied 
the  jurisdiction  of  the  court  over  the  subject-matter  of  the  action.  On 
the  trial  it  appeared  that  there  was  at  the  time  of  the  death  on  deposit  in 
a  savings  bank  a  sum  of  money  t^  the  credit  of  '*  Camiela  (jaleazza,  and 
husband,  Francisco,  or  either."  The  husband  drew  out  one-half  of  this 
deposit,  and  then  gave  the  bank  book  to  a  surety  company  to  indemnify 
it  as  surety  upon  the  administrator's  official  bond.  Held,  that  the  facts 
warnmt  an  inference  that  fraud,  or  collusion,  was  practiced  in  procuring 
the  plaintiff's  appointment  as  administrator  for  the  purpose  of  suing  in 
this  jurisdiction  for  damages  for  a  tort  committed  in  another  state,  and 
the  plaintiff.  althou|i:h  a  resident  of  this  state,  is  not  entitled  to  gain  a 
standing  in  our  courts,  hence  an  order  was  properly  made  by  the  Appellate 
Division,  on  reversing  a  judgment  obtained  by  such  a  plaintiff,  **tliat 
the  court  refuse  to  exercise  jurisdiction"  therein,  and  that  the  complaint 
be  dismissed.  Id, 

LABOB  LAW. 

Provision  requiring  materials  to  be  hoisted  inside  building  of  a  certain 
height,  relates  to  construction  of  new  buildings  not  to  the  alteratioQ  of  an 
old  one. 

See  Master  and  Seuvant,  8. 

Duty  of  master  to  protect  shafting. 
See  Master  and  Servant,  4. 

LANDLORD  AND  TENANT. 

Lien  of  city  for  unpaid  charges  for  water  supplied  through  a  meter —  Stdh 
rogation  —  Owner  of  building  who  has  paid  stich  charges  against  a  tenant 
may  be  subrogated  to  tJte  lien  therefor.  The  ci^y  of  New  York  has  a  lien 
upon  property  for  any  unpaid  charge  for  water  which  is  used  thereon  in 
cases  where  water  is  measured  through  a  meter,  and  where  such  charge  is 
paid  b^  the  owner  of  a  building  he  is  subrogated  to  the  rights  of  the  city 
as  against  a  tenant  who  has  failed  to  make  the  payment,  and  may  recover 
from  him  the  amount  so  paid.    N.  F.  University  ▼.  American  Book  Ck 
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VVlicu  landlord  not  liable  to  child  of  tenant  for  injury  caused  by  fall  of 
grating  used  as  cover  to  opening  into  cellar  of  tenement  house. 

See  Negligence,  1. 

LEASK 

Set  N.  F.  n.  P.  db  M.  Co,  v.  ScliermerTuyrn  (Mem.),  542. 

LEGISLATURE. 

Authority  of,  to  license  and  regulate  vocations  —  police  power. 

See  CoNSTiTCTioNAL  Law,  1,  2. 

Has  power  to  regulate  sale  of  drugs  although  not  poisonous. 
See  Constitutional  Law,  9. 


1.  Justification  by  defendants  —  reduction  of  damages  by  facts  proved  in 
justification.  Where  defendants  in  an  action  for  libel  have,  under  section 
686  of  the  Code  of  Civil  Procedure,  plend^  facts  in  justification  and  have 
proved  some  of  such  facta,  and,  therefore,  the  truth  of  some  relevant  por- 
tions of  the  article,  j  urors  re  at  liberty  to  take  them  into  consideration, 
in  reduction  of  nn  amount  of  damages,  which  would  have  been  justified 
in  case  of  a  wholly  false  and  reckless  publication.  Oressman  v.  Morning 
JounuU  Assn.  474 

2.  Measure  of  damages.  Damages  given  as  compensation  in  libel  cases 
should  be  precisely  commensurate  with  the  injury,  but,  as  the  amount 
of  damages  is  peculiarily  within  the  province  of  the  jury,  the  jurors  may 
consider  how  far  the  truth  of  portions  of  a  libelous  article  may  tend  to  show 
that  a  plaintiff  ought  not  to  have  that  amount  of  compensation,  which 
he  mi^ht  justly  claim  if  his  reputation  had  been  unaffected  by  the  facts 
proved.  If  the  facts  proved  in  justification,  in  such  a  case,  lend  some 
color  of  verity  to  the  statements  complained  of  as  injurious,  and  the  ele- 
ment of  actual  malice  is  wanting,  a  plaintiff  should  not  be  entitled  to 
receive  the  same  damages  for  the  injury  as  if  his  reputation  was  shown 
to  have  been  wholly  beyond  unfavorable  criticism  or  comment.  Id. 

3.  Fuels  stated  in  justification  of  one  libelous  statement  may  not  be  consid- 
ered in  miligation  of  damages  from  another.  Where  the  article  complained 
of  in  an  action  for  libel  contained  two  distinct  and  independent  libels  so 
that  the  plaintiff  is  entitled  to  damages  by  way  of  compensation  for  either 
statement,  if  false,  and  some  of  the  facts  proved  in  justification  relate  to 
one  of  the  libelous  statements  and  not  to  the  other,  the  defendant  is  not  enti- 
tled to  ha  vet  he  trial  court  instruct  the  jurors  generally  '*  that  in  reduction 
of  compensatory  damages,  the  jury  may  consider  each  and  every  state- 
ment in  the  article,  which  is  proved  to* be  true."  The  facts  proved  with 
respect  to  the  one  libelous  statement  do  not  tend  in  iustification  of  the 
other  and  whatever  facts  might  properly  be  considered  by  the  jurors,  in 
mitigation,  or  reduction,  of  the  damages  for  making  the  one  false  state- 
ment, should  not,  necessarily,  govern  their  discretion  in  estimating  the 
damages  sustained  from  the  other.  Id. 

4  Privileged  communications.  A  written  communication  between  pri- 
vate persons  concerning  their  own  affairs  is  pHmaJacie  privileged.  And 
though  all  that  is  said  is  under  mistake,  yet  the  words  are  not  for  that 
reason  alone  actionable.  Where  both  the  party  making  and  the  partv 
receiving  the  communication  have  an  interest  in  it,  it  is  privileged.  Ash- 
croft  V.  Hammond.  488 

5.  Wfien  communication  is  presumptively  privileged,  plaintiff  must  show 
falsity  thereof  and  thU  it  teas  actuated  by  malice.  When  a  communica- 
tion is  presumptively  privileged ,  to  render  it  actionable  it  is  incumbent 
on  the  plaintiff  to  prove  that  it  was  false  and  that  the  defendant  was 
actuated  by  express  malice  or  actual  ill-will.     Those  questions  are  for  the 
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jury,  only  when  there  is  evidence  in  the  case  warranting  their  submis^ 

sion,  and  in  such  case  the  burden  of  proof  is  on  the  plaintiff.  Id, 

6.  Insufficiency  df  evidence  to  tearrant  inference  of  malice.  Defendant  in 
reply  to  a  telegram  from  a  person  interested  like  himself  in  the  proper 
management  of  a  corporation,  and  the  settlement  of  a  controversy 
which  had  arisen  as  to  the  validity  of  the  election  of  a  board  of  direct- 
ors, sent  a  telegram  reflecting  upon  the  competency  of  plaintiff,  who  had 
formerly  been  manager  of  the  corporation  and  was  then  actively  engaged 
in  the  controversy.  IleUi,  upon  review  of  the  record,  that  it  is  destitut« 
of  any  fticts  or  evidence  which  would  justify  an  inference  of  malice 
Oil  the  part  of  the  defendant  or  destroy  the  privilege  to  which  his  com- 
munication was  prima  facie  entitled.  Id, 

See  Soper  v.  Butler  (Mem.),  520. 

UENa 

A  payment  on  account  of  disbursements  by  the  client,  applied  by  the 
attorney  to  the  expense  of  printing  cases  on  appeal,  does  not  deprive  the 
attorney  of  his  lien  thereon  —  when  attorney  entitled  to  have  his  lien 
ascertHine<i  and  t)aid  or  secured  before  he  can  be  compelled  tu  turn  over 
papers. 

See  Attorney  and  Client,  1.  2. 

LIMITATION  OF  ACTIONa 

1.  Pledge  —  Stile  of  eollaternl.  At  common  law,  a  pledgee  of  stocks  and 
bonds,  given  to  him  as  collateral  security  for  a  debt  which  the  pledgor 
owes  him,  nia^  sell  the  collatenil  and  apply  the  proceeds,  but  only  upcn 
reasonable  notice  to  the  debtor.     Brooklyn  Bank  v.  Barnaby.  210 

2.  Common-law  right  to  sell.  Where  the  holder  of  a  note  with  collateral 
is  empowered  to  sell  such  collateral  ''without  notice  at  the  Board  of 
Brokers  or  at  public  or  private  sale"  he  has  only  the  power  he  would 
have  had  under  the  common  law  in  the  absence  of  a  written  contract, 
except  as  to  the  manner  of  sale.  Id, 

3.  Pledgee,  with  only  general  authority  to  sell,  not  agent  of  pledgor  for 
puj'fyose  of  suspending  running  of  Statute  of  Limitations.  A  common-law 
pledgee  having  merely  a  general  authority  to  sell  and  apply  the  proceeds 
to  the  payment  of  the  debt  is  not  the  agent  or  representative  of  the 
pledgor  for  the  purpose  of  extending  the  period  of  the  Statute  of 
Limitations.  Id. 

4.  When  part  payment  does  not  revive  contract.  A  part  payment, 
whether  made  before  or  after  a  debt  is  barred  by  the  statute,  does  not 
revive  the  contract  unless  made  by  the  debtor  himself  or  by  some  one 
having  authority  to  make  a  new  promise  for  the  residue.  Id, 

5.  Running  of  statute,  not  affected  by  failure  of  pledgor  to  object  to  sale. 
The  fact  that  a  pledgor  who  is  nolided  of  the  sale  of  collateral  held  by 
the  pledgee  does  not  protest  or  object  does  not  affect  the  running  of  the 
statute,  since  the  creditor  is  only  doing  what  he  had  a  right  to  do  and 
the  pledgor's  silence  is  no  evidence  of  ratiflcation  by  him.  Id, 

6.  When  written  promise  to  pay  deficiency  after  sale  of  collateral  does  not 
bar  running  of  statute.  When  the  right  of  action  upon  a  debt  is  other- 
wise barred  by  the  statute,  such  right  does  not  survive  upon  the  special 
written  promise  of  the  debtor  to  pav  any  deficiency  which  might  exist 
after  a  sale  of  pledged  collaterals  and  the  application  of  the  proceeds  of 
such  sale  upon  the  debt.  Id, 

When  payment  of  interest  on  mortgage  by  one  of  several  owners  of  the 
equity  of  redemption  prevents  running  of  Statute  of  Limitations. 

See  Mortgage. 
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LOAN. 

See  Huntley  v.  Fluri  (Mem.),  528. 

MAGISTRATES. 

Proceeding  to  remove  a  magistrate  not  a  special  proceeding. 

See  Appeal,  1. 

MANDAMUa 

Will  lie  to  compel  inspectors  to  meet  and  count  ballots  "  protested  as 
marked  for  identification  "  which  were  not  counted  for  any  candidate. 

See  Elections,  2. 

MASTER  AND  SERVANT. 

1.  Duty  of  master  to  provide  safe  place  to  work.  It  is  the  duty  of  a  mas- 
ter to  use  reasonable  care  to  provide  a  reasonably  safe  place  for  his  servant 
to  work,  and  the  same  degree  of  care  is  required  of  him  to  inspect  the 
place  and  keep  it  safe.  Whatever  source  of  danger  he  would  discover  by 
reasonable  inspection,  he  is  presumed  to  know,  and  constructive  notice, 
through  the  lapse  of  time,  has  the  same  effect  as  discovery  by  actual 
inspection.  The  knowledge  of  his  superintendentp  clothed  with  general 
powers,  is  the  knowledge  of  the  master,  and  his  negligence  in  failing  to 
inspect  and  remedy  is  the  negligence  of  the  master.  Kirby  v.  Montgomery 
Bros,  A  Co,  27 

2.  Question  for  jury  as  to  negligence  atid  contributory  negligence.  In  a 
shed  used  for  the  storage  of  lumber,  defendant  had  provided  a  platform 
eighteen  inches  wide  along  a  perpendicular  wall  as  a  walk  to  cross  over 
a  driveway  from  one  gallery  to  another.  About  five  feet  above  the  walk 
and  fastened  to  the  perpendicular  wall  was  an  electric  light  switchbox 
which  projected  about  six  inches  from  the  wall.  The  walk  was  strong 
enough  for  the  purpose  for  which  it  was  intended  and  was  securely  fas- 
tened at  each  end.  Plaintiff,  who  had  been  ordered  by  defendant's  super- 
intendent to  do  some  work  in  one  of  the  galleries,  reached  the  platform 
by  a  hulder,  which  was  the  only  means  provided,  and  began  to  walk  across 
the  platform  to  the  other  gallery  where  his  duties  called  him,  procee<ling 
by  tne  narrow  walk.  When  he  reached  the  switchbox,  and  in  order  to 
avoid  it,  he  intentionally  stepped  upon  two  thin  boards  lying  one  upon 
the  other  and  close  to  and  alongside  the  platform,  but  they  tipped  and 
broke,  and  plaintiff  was  thrown  to  the  driveway  below,  receiving  severe 
injuries.  The  boards,  although  they  seemed  to  widen  the  walk,  were 
not  a  part  of  it,  were  not  strong  enough  to  bear  the  weight  of  a  man  and 
were  not  fastened,  but  had  laid  beside  the  platform  for  a  month  before 
the  accident,  to  the  knowledge  of  defendant's  superintendent.  Plaintiff 
was  ignorant  of  tliese  facts,  and  had  the  right  to  iissume,  from  their 
appearance,  that  the  boards  were  part  of  the  walk  and  had  been  placed 
there  to  walk  upon.  While  he  might  have  avoided  the  switchbox  without 
stepping  off  the  platform  and  on  the  boards  by  stooping  as  he  passed,  it  does 
not  appear  that  he  knew  that  it  was  necessary  to  do  so.  The  defend- 
ant was  chargeable  with  actual  knowledge  of  the  facts,  and.  hence,  that 
the  boards  were  so  placed  as  to  look  like  a  part  of  the  platform;  that 
thev  would  not  support  the  weight  of  a  man;  that  they  were  unfastened, 
and  that  if  a  workman  should  step  on  them  he  would  probably  be  injured. 
Belli,  that  it  was  error  to  nonsuit  the  plaintiff.  It  was  for  the  jury  to  say 
whether  he  was  careless  in  stepping  upon  the  loose  boards  instead  of 
stooping  to  avoid  the  switchbox.  and  there  was  evidence  for  the  jury  upon 
both  of  the  questions  usually  involved  in  actions  of  negligence.  Id. 

3.  Labor  Law  —  Provision  requiring  materials  to  be  hoisted  inside  of  cer- 
tain huilfings  relates  to  tlie  construction  of  new  buildittgs,  not  to  alteration 
of  old  buildings.  While  defendants  were  engaged  in  repairing  a  building, 
the  derrick,  which  was  used  for  hoisting  material  directly  from  the  street, 
fell  from  the  roof  into  the  street,  carrymg  the  plaintiff's  intestate,  one  of 
defendants'  workmen,  with  it.    This  action  is  brought  to  recover  dam- 
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ages  for  bis  doith  on  the  grouQcl  of  defendants'  negligence.  The  court, 
i4i  chargine  the  jury,  quoted  a  portion  of  the  provisious  of  section  20  of 
the  Labor  Law  (Cons.  Laws,  ch.  31),  as  follows :  **  If  a  building  in  course 
of  construction  is  five  stories  or  more  in  height,  no  lumber  or  timber 
nee<1ed  for  such  construction  sliall  be  hoisted  or  lifted  on  the  outside  of 
such  building."  At  the  conclusion  of  the  charge  the  defendants'  counsel 
asked  the  court  to  instruct  the  jury  that  that  portion  of  the  statute 
*'  relates  to  the  erection  or  construction  of  a  new  building  and  not  to  the 
alteration  of  a  building  after  construction."  This  request  was  denied 
and  the  defendants  excepted.    Held,  error.     Lockhari  v.  Hoffman,       331 

4.  Labor  Law — Duty  ofmaUer  to  protect  sfutfting.  When  a  master  hires 
voung  children  to  work  near  revolving  shafting,  it  is  his  duty  to  guard 
U,  and  in  so  doinff  to  take  into  consideration  their  age,  inexperience  and 
l:irk  of  care  and  discretion,  and  adopt  devices  that  will  prevent  the  lia- 
bility of  their  coming  into  contact  with  dangerous  machinery  while  engaged 
in  the  performance  of  the  work  assigned  them.  Kirtoan  v.  American 
Lith.  Co.  413 

5.  Wlien  negligence  of  maeter  qtiestion  for  jurf/.  Plaintiff,  who  was 
employed  in  a  factory,  acting  under  instructions  given  her  for  carrying  on 
her  work,  was  injured  by  going  into  a  place  of  danger  where  the  sfaAft- 
ing  was  unguarded,  without  being  warned  of  the  existence  of  the  shaft. 
Held,  on  examination  of  the  evidence,  that  there  was  a  question  for  the 
jury  and  it  was  error  to  dismiss  the  colnplaint.  Id, 

MECHANIC'S  LIEN. 

^S^  Ottman  v.  S.  C.  R.  Co.  (Mem.),  529. 

MONEY  HAD  AND  BECEIVED. 

JSee  8/titl$  v.  Stafford  (Mem.),  604. 

MORTGAGE. 

\V7ien  payment  of  interest  on  mortgage  by  one  cf  eewral  owners  of  the  equity 
of  redemption  prevents  the  run 'ting  of  t fie  Statute  of  Limitations.  A  pay- 
ment of  interest  or  part  of  the  prmcipal  renews  a  mortgage  so  that  an 
action  may  be  brought  to  enforce  it  within  twenty  years  after  such  last 
payment,  and  where  there  are  several  persons  interested  in  the  equity  of 
redemption  such  payment  by  one  of  them  keeps  alive  the  right  of  entry 
not  only  against  him,  but  also  against  all  other  owners  of  the  equity. 
Where  a  co-tenant  occupies  premises  for  twenty-two  years  succeeding  the 
maturity  of  a  mortgage,  reaping  the  fruits  therefrom  witth  the  knowletige, 
acquiescence  and  concurrence  of  his  brothers  and  sister,  his  co-tenants,  it 
becomes  his  duty  to  preserve  their  interests  in  the  property  by  making 
needful  ordinary  repairs,  the  payment  of  taxes  and  other  annually  matur- 
ing liens,  including  the  interest  upon  a  mortgage  on  the  premises,  and  the 
payments  so  made  are  fairly  deemed  to  have  been  made  with  the  implied 
authority  and  consent  of  his  co-tenants,  thus  preventing  the  running  of 
the  Statute  of  Limitations.    C lute  v.  C lute.  439 

Foreclosure  of  trust  mortgage  —  proceeding  to  compel  defaulting  pur- 
chaser to  execute  a  deed  to  purchaser  at  resale  not  a  special  and  independ- 
ent proceeding. 

See  Appeal,  7. 

Purchase  of  chattels  by  corporation  subject  to  a  purchase  money  mort- 
gage and  a  covenant  on  its  part  to  renew  —  when  renewal  not  a  violation  of 
statutory  provisions  requiring  consent  of  stockholders  to  mortga^ng  of 
corporate  property  and  prohibiting  transfers  by  a  corporation  in  view  of 
insolvency. 

See  Corporations,  4. 
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MORTGAGE  —  Continued. 

Foreclosure  by  advertisement — sale  not  void  because  notice  not  served 
upon  personal  representatives  of  mortgagor,  when  mortgagor  and  his 
executrix  are  dead,  and  no  administrator  appointed. 

8es  Real  Pboperty,  1. 

KUNICIPAIi  OOBPOBATIONa 

1.  Methods  of  paying  obligations.  There  is  a  distinction  between  a  pro* 
vision  of  law  which  prescribes  how  a  creditor  of  a  municipal  corporation 
may  obtain  payment  of  his  claim  and  one  which  simply  prescribes  the 
method  by  which  the  corporation  is  authorized  to  obtain  funds  with  which 
to  pay  the  claim,  merely  regulating  the  internal  management  of  the  cor- 
poration itself.  As  a  general  practice,  municipal  undertakings  of  a  per- 
manent character,  involving  great  and  extraordinary  expense,  are  defrayed 
by  the  issue  of  municipal  bonds,  and  in  many,  if  not  most,  cases  it  is 
enacted  that  the  proceeds  of  the  bonds  shall  be  devoted  solely  to  the 
special  public  work  authorized,  but  such  provisions  are  not  held  to  con- 
stitute a  particular  mode  of  paying  a  claim.  Davidson  y.  Village  of  White 
Plains.  266 

2.  When  water  commissioners  are  agents  of  village  with  power  to  contract 
binding  obligations  —  Enforcemeiit  of  claim  oy  creditor'.  Where  the  water 
commissioners  of  a  village,  under  the  provisions  of  a  statute,  are  directed 
to  acquire  tlie  necessary  lands  and  easements  in  the  name  and  on  behalf  of 
the  village,  and  all  the  revenues  derived  from  the  supply  of  water  are 
paid  to  the  village,  the  relation  of  principal  and  agent  exists  between  the 
commissionei-s  and  the  village.  Although  in  such  case  it  is  the  duty  of 
a  creditor  to  apply  to  the  commissioners  to  audit  and  certify  his  claim, 
upon  their  refusal  he  is  not  restricted  to  proceedings  by  mandamus  but  can 
maintain  an  action  against  the  village.  Id. 

3.  THal —  When  plaintiff  may  properly  rely  onndmissions  in  answer. 
The  failure  to  allege  in  the  complaint  that  the  water  commissioners 
unreasonably  refused  to  audit  and  certify  the  claim  would  be  ground  for 
demurrer,  but  upon  the  trial  plaintiff  had  a  right  to  rely  upon  the  admis- 
sions in  the  answer  which  show  that  the  commissioners  had  repudiated 
all  liability  for  the  demand.  Id. 

What  constitutes  a  city  or  village  purpose  —  sufficiency  of  acceptance 
of  dedication  of  streets  —  unconstitutionality  of  statute  authorizing  appli- 
cation of  village  funds  for  care  of  roads  not  dedicated  to  village. 

See  Constitutional  Law,  11-13. 

Construction  by  city  of  subway  and  operation  of  railroad  therein  a 
business  enterprise  and  not  a  street  use  —  liability  of  city  to  owners  of  fee 
of  street  and  to  abutting  owners  —  measure  of  damages. 

See  Eminent  Domain,  1-10. 

MX7BDER. 

See  People  v.  Fiorentino  (Mem.),  560, 

Committed  while  engaged  in  burglary  —  sufficiency  of  evidence  to 
warrant  conviction  —  confessions  —  evidence  in  proof  thereof. 

See  Crimes,  1,  2. 

Sufficiency  of  evidence  to  warrant  conviction  for  —  instinity  —  motion 
for  new  tiial  —  weighing  of  affidavits  —  inadequacy  of  affidavits  to  show 
mental  irresponsibility. 

See  Crimes,  3-6. 

Committed  while  engaged  in  burglary — when  refusal  of  court  to 
charge  the  various  degrees  of  murder  is  not  erroneous. 

See  Crimes,  8. 
41 
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1.  Chanffe  of  name  —  When  name  may  be  lawfuUy  changed  foithaui  appli 
Mtion  to  the  court,  A  man  may  legally  name  himself,  or  acquire  a  name 
by  reputation,  general  usage  and  habit.  At  common  law  a  man  can 
change  his  name  in  go(xl  faith  and  for  an  honest  purpose  by  adopting  a 
uevr  one  and  transacting  his  business  and  holding  himself  out  to  bis 
friends  and  acquaintances  thereunder,  with  their  acquiescence  and  recog- 
nition. SenMe,  the  statute  authorizing  a  change  of  name  may  limit  the 
common-law  right,  in  that  it  provides  that  on  and  after  the  day  specified 
in  the  order  of  the  court  for  the  change  to  take  effect  the  applicant  shall 
"  be  known  by  tiic  name  which  is  thereby  authorized  to  be  assumed,  and 
by  no  other  name."  (Oxle  Civ.  Pro.  §  2415.)  It  may  well  be,  therefore, 
th>it  after  a  man  has  accjuired  a  name  by  Judicial  decree  he  cannot  acquire 
another  without  resorting  to  the  courts.    8tnith  v.  U,  S.  Caeualty  Co,    420 

2.  Insurance  —  Wlten  applicant  for  insurance  gives  name  by  which  he  is 
generally  knoten,  jK^icy  not  void  if  not  in  fad  his  original  name.  Where  a 
policv  of  accident  insurance  w^as  issued  to  a  man  by  the  name  under 
which  he  had  for  a  period  of  nine  years,  just  after  reaching  his  majority 
and  up  to  the  issuing  of  the  policy,  almost  uniformly  carried  on  his  busi- 
ness, held  himself  out  and  been  known  and  addressed  by,  it  was  not 
error,  in  an  action  to  recover  on  the  policy,  for  the  court  to  charge  in 
substance  that  if  the  insured  assumed  and  acquired  the  name  under 
wliich  he  was  insured  and  called  himself  by  that  name,  so  that  he  had 
thoroughly  adopted  it  to  such  an  extent  that  the  jury  could  find  it  was 
his  intention  to  be  known  by  and  retain  that  name,  his  representation  in  the 
applictition  would  not  be  false,  but  that  if  he  intended  to  conceal  his  real 
name  and  identity  by  giving  that  name  knowing  it  to  be  false,  then  no 
recovery  could  be  had.  Id. 

NEGLIGENCE. 

1.  When  landlord  not  liable  to  child  of  tenant  for  injury  caused  by  fall  of 
grating  \ised  a*  cover  to  ojtening  into  cellar  of  tenement  house,  A  landlord  is 
not  obliged,  for  the  protection  of  his  tenants,  to  secure  a  grating  which 
constitut(*s  the  cover  of  an  0])ening  close  to  the  front  wall  of  the  build- 
ing occupied  by  them,  which  opening  is  used  for  the  purpose  of  taking 
in  coal  and  supplies  and  taking  out  ashes  and  garbage,  in  such  a  manner 
as  that  when  the  gratin?  is  up  it  shall  be  so  securely  fastened  back  as 
to  prevent  its  closing,  and  failure  to  do  so  is  not  negligence  for  which  a 
recovery  can  be  had  for  injury  to  the  child  of  a  tenant  by  reason  of  the 
falling  of  the  grating.     Strobel  v.  Liebinann,  848 

2.  Accident  at  railroad  crossing  —  Duty  of  railroad  company — Evidence 
as  to  contributory  negligence,  tolien  insufficient  to  bar  recovery.  A  wagon  was 
being  driven  to  a  coal  shed  by  a  private  passageway  in  use  for  that 
and  other  purposes  and  which  crossed  a  switch  track  of  defendant. 
Plaintiff's  intestate,  a  boy  of  eight  or  nine  years  of  age,  was  riding  with 
the  driver;  in  crossing  the  track  the  wagon  was  struck  by  an  engine  and 
the  boy  was  killed.  Ileld,  that  the  defendant  owed  a  duty  to  those  trav- 
eling over  the  private  right  of  way;  and  also,  upon  the  facts,  that  there 
was  not  such  negligence  on  the  part  of  the  parent  if  the  infant  was  non 
sui  juris,  or  upon  the  part  of  the  infant  himself  if  suijuri$,  as  to  bar  a 
recovery  as  matter  of  law.    Fbley  v.  N.  T,  C.  <&  II.  R.  A  K  Co,  430 

3.  What  evidence  of  failure  to  Hng  bell  necessary  to  warrant  submimon  of 
question  to  jury.  In  an  action  to  charge  a  railroad  company  with  negli- 
gence in  that  the  bell  on  the  engine  did  not  ring  as  it  approached  a  cross- 
fng,  there  must  l)p,  as  ag»unst  positive,  aflftrmative  evidence  by  credible 
witnesses  to  the  ringing  of  a  bell,  something  more  than  the  testimony  of 
one  or  more  that  they  did  not  hear  it,  to  authorize  the  submission  of  the 
question  to  the  jury.  It  must  appear  that  their  attention  was  directed  to 
the  fact,  whether  it  was  ringinef  or  not,  and  that  the  circumstances  were 
sjch  that  they  probably  must  have  hoard  it  if  ringing,  so  that  the  evi- 
dence will  tend  to  some  extent  to  prove  the  negative.  Id, 
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KEGLIGEKCB—  Continued. 

4.  Action  for  death  of  employee  killed  by  railroad  ear —  Contributory 
neglif/ence  by  deceased —  When  brakeman,  even  if  negligent,  not  vice-principal 
of  railroad  company  within  meaning  of  efiapter  657,  Laws  of  190Q.  Plain- 
tiil's  intestiite,  who  was  defeudant's  station  agent,  in  the  performance  of 
his  duty,  directed  a  cnr  from  a  freight  train  to  be  switched  upon  a  siding. 
While  standing  on  or  close  to  that  track  a  few  minutes  after,  the  tmin, 
which  WHS  backing  down  for  that  purpose,  struck  him  and  he  received 
injuries  which,  it  is  claimed,  occasioned  his  death.  Ueld^  upon  examina- 
tion of  the  evidence,  that  he  was  guilty  of  contributory  negligence.  The 
rear  brakeman  saw  deceased  on  the  track  under  such  circumstances  that, 
it  is  contended,  he  should  have  signaled  the  engineer  to  stop  the  train. 
Held,  that  if  it  be  assumed  that  the  brakeman  was  negligent,  he  was  not 
a  vice-principal  of  the  defendant  within  the  provisions  of  section  42a  of 
chapter  657  of  the  Laws  of  1906,  and  defendant  was  not  liable  for  his 
negligence.     Ilallock  v.  K,  Y,,  Ontario  dh  W.  E.  Co,  450 

See  Si)encer  v.  N.    T,  C.  d  II.  R  R  R  Co.  (^lem.),  607;  Memna  v. 
U,  8.  M.  d  T.  Co.  (Mem.),  515;  Ourofsky  v.  LeJiigh  Valley  Rail- 
road Co.  (Mem.),  517;  Rosenberg  v.  Schoolherr  (Mem.),  522;  Leyden 
V.  Brooklyn  II.  R.   R.   Co.    (Mem.),   525;  'McDowell  v.    City  of 
Auburn  (Mem.),  529;  Baldwin  v.  Schenectady  Ry.  Co.  (Mem.),  581; 
Grant  v,  D.,  L.  cfe  If.  R.  R.  Co.  (Mem  ),  537;  Coney.  Lackatoanna 
Steel   Co.  (Mem.).  539;  Orealisli  v.   B.,    Q.    C.    d:  S.  R.  R.  Co. 
(Mem.).  540;  Kelly  v.  B.  A.  A.  Co.  (Mem.),  543;  Moriarty  v.  City 
of  New  ForA;  (Mem.),  544;  BrennanY.  City  of  New  York  (Mem.), 
644;  Zieglery.  Bell  Ttlephone  Co.  (Mem.),  546;  Kirnan  v.  N.  Y. 
db  O.  Ry.  Co.  (Mem.).  546;  Michels  v.  E.  db  B.  Holmes  Machiuej-y 
Co.  (Mem ),  553;  Kiesoio  v.  N.  Y.  C.  Ry.  Co.  (Mem.),  553;  McGre 
V.  Town  of  West  Seneca  (Mem. \  554;  Defrin  v.  Goldstein  (Mem.), 
584;  Ilugliesy.  Electnc  Light  dk  P.  Co.  (Mem.),  585;  Neaglev.  S., 
B.  &  N.  Y.  R.  R.  Co.  (Mem.).  587;   Vroom  v.   N  Y,  C.  <fc  U.  R. 
R.  R.  Co.  (Mem.),  588;  Singer  v.  N.    Y.  C.  dk  H.  R.  R.  R.  Co. 
(Mem.),  588;  Ryder  v.  M.  L.  Ice  Co,  (Mem.),  690;  Fitzgerald  v.  L. 
S.  &  M.   A^'.  R.    Co.   (Mem.),  591;    Corcoran   v.    Union    Ry,   Co. 
(Mem.),  592;  Gorttki  v.  Slisz  (Mem.),  592;  FitzjmtHck  v.   Buffalo 
U.    F.    Co.    (Mem.),   594;    Finkkstein  v.    Kramer  (Mem.),   594; 
Gorski  v.  International  Ry.  Co.  (Mem.),  596;  Mvtka  v.  //.  S.  G. 
Society  (Mam.),  596;  Glennon  v.  Star  Co.  (Mem.),  597;  Mosbach  v. 
Union  Ry.  Co.  (Mem.),  599;  Smith  v.  Roc?iester  Ry.   Co.  (Mem.), 
600;  Dimpman  v.  S.  dh  S.  R.  R.  Co.  (Mem.).  601;  Lovaglio  v.  N. 
Y.  C.  db  IL  R.  R.  R.    Co.  (Mem.).  601;  Birnes  v.  City  of  Buffalo 
(Mem),  602;  Landon  v.  Baker,  Smith  db  Co.  (Mem.),  604;  Linzty 
V.   AmeHcAin  Ice   Co.  (Mem.),  605;  Anderson  v.   Penn.  Steel  Co. 
(Mem.),  606:  Lucy  v.  Amenean  Bridge  Co.  (Mem.),  609;  Bartlett 
V.  Hunter  Arms  Co.  (Mem.),  609. 

Duty  of  master  to  provide  safe  place  to  work  —  contributory  negligence. 

See  Master  and  Skiivant,  1,2. 

Action  for  death  arising  from  fall  of  derrick. 
Su  Master  and  Servant,  3. 

Duty  to  protect  shafting  —  when  negligence  of  master  question  for  Jury. 
See  Master  a.md  Servant,  4,  5. 

When  action  to  recover  for  death  caused  by  negligence  in  foreign  state 
may  be  maiut^iiued  in  this  state. 

See  Practice. 

Action  for  personal  injuries  —  plaintiff  cannot  recover  for  injuries  not 
alleged  or  resulting  from  injuries  alleged. 

See  Trial,  3. 
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NSOOTIABLS  IKSTBTTKElTrS. 

Liability  of  Indoraers  — •  effect  of  conditional  payment  of  note. 

J^e  Bills,  Notb8  and  Checks. 

HEW  YOBX  (0IT7  OF). 

See  Morning  Telegraph  Co.  v.  City  of  New  York  (Mem.).  536;  People  ex 
rel,  Janeav,  Stillings (iiem.),  548;  Sehieffelinv,  McCUllan(iiem.), 
610. 

Construction  of  subway  and  operation  of  railroad  therein  a  business 
enterprise  —  not  a  street  use  —  city  liable  to  owner  of  fee  of  street  for 
Talue  of  property  taken  and  damage  to  remainder  —  abutting  owner 
entitled  to  compensation  for  interference  with  lateral  support —  city  liable 
for  damages  to  abutting  property  arising  from  construction  of  shafts  in 
street  —  measure  of  damages  —  duty  of  commissioners  of  appraisal  as  to 
reception  of  evidence  of  damage. 

See  EsciNENT  Domain,  1-10. 

K0NSX7IT. 

Effect  of. 

See  Appeal,  8.  * 

injISANCE. 

See  Gordon  v.  T7/.  of  Silcer  Cretk  (Mem.),  509 ;  ^fotcion  v.  Salyerds 
(Mem.).  515. 


When  amendment  of  summons  and  complaint  by  substituting  parties 
so  as  to  conform  to  foreign  statute  may  be  allowed. 

See  Practice. 

PABTinON. 

See  Wyman  v.  Wyman  (Mem.),  524 ;  Turner  v.  Quilltn  (Mem.).  608. 

PAYKEKT. 

Effect  of  conditional  pa^'ment  of  note. 

See  Bills,  Notes  and  Chicks. 

PENAIi  CODE. 

§  550 —  Junk  dealers —  When  purehnse  of  stolen  wire  or  metaU  eonstiiutes 
a  cHine.  The  amendment  to  section  5o0of  the  Penal  Code  by  chapter  326 
of  tlie  Laws  of  1903.  now  embodied  in  section  1308 of  the  Penal  Law.  pro 
vidcs  for  the  punishment  of  a  dealer  in  junli  who  buys  or.receives  stolen 
wire  or  metals  of  a  certain  kind  belonging  to  a  railroad,  or  other  company 
named,  without  asoertaiuing  by  dilifxent  inquiry  that  the  person  selling  or 
delivering  the  same  had  a  legal  right  to  do  so.  and  as  so  construed  is  not 
open  to  objection  under  either  the  StJite  or  Federal  Constitution,  since  by 
adding  the  duty  of  diligent  inquiry  before  purchasing  it  protects  the  deal- 
ers wiio  in  good  faitli  comply  with  the  statute,  and  provides  for  the  pun- 
ishment of  those  wlio  do  not.     I'e^jpU  v.  Rosenthal.  394 

PENAL  LAW. 

§  1308.     See  Penal  Code. 

PERSONAL  BIGHTS. 

Wlien  name  may  be  lawfully  changed  without  application  to  the  court. 

See  Names,  1. 


Constitutionality  of  provisions  of  Public  Health  Law  regulating  sale  of 
drugs  and  medicinej*. 

See  Constitutional  Law.  8-10. 
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PLEADIKa. 

See  Nbrris  v.  Hoffman  (Mem.),  578. 

Allegation  of  damages  for  personal  injuries. 
iSS^  Trial,  1. 

PLEBGK 

Sale  of  collateral  —  pledgee  with  only  general  aiithoritv  to  sell,  not 
a^ent  of  pledgor  for  purpose  of  suspending  running  oi  Statute  of 
Limitations. 

See  Limitation  op  Actions,  1-6. 

POLICE  POWER. 

Can  be  exercised  only  to  protect  public  health,  morals  and  general  wel- 
fare —  regulation  of,  care  and  disposition  of  dead  human  bodies. 

See  Constitutional  Law,  1-4. 

Regulation  of  sale  of  drugs  and  medicines. 
See  Constitutional  Law,  8-10. 

POWEBS. 

Testamentary  power  of  sale  —  when  executor,  clothed  with  naked  power 
of  sale,  may  create,  by  covenant,  an  casement  for  benefit  of  land  conveyed 
binding  adjoining  land  sold  subsequently. 

See  Real  Propkrty,  11,  12. 

Testamentary  trust  with  power  to  sell  land  and  distribute  the  proceeds 
—  when  power  of  sale  is  not  affected  by  the  invalidity  of  a  devise. 

See  Real  Property,  13. 

Temporary  merger  of  legal  and  beneficial  estate  —  exercise  of  power  of 
sale. 

See  Trusts,  2. 

PRACTICE. 

Conflict  of  laws  —  action  to  recover  for  death  caused  by  negligence  in  foreign 
state — action  authorized  by  statutes  of  foreign  state  may  be  maintained  in 
this  state  —  amendment  substituting  parties  to  conform  to  foreign  statute  — 
when  it  may  be  allowed.  Plaintiff's  decedent,  a  resident  of  this  state,  was 
killed  by  the  falling  of  a  bridge  in  Canada.  The  law  of  Canada  author- 
izes  an  action  for  damages  in  case  of  death  by  negligence  within  a  year 
thereafter  by  "  his  consort  and  his  ascendant  and  descendant  relations." 
Only  one  action,  however,  can  be  brought  on  behalf  of  those  entitled  to 
indemnity.  Plaintiff,  decedent's  widow,  brought  an  action,  as  adminis- 
tratrix, under  the  statute  of  this  state  alleging  negligence  of  defendant. 
More  than  a  year  after  the  death  of  the  decedent,  a  motion  was  made  to 
amend  the  summons  and  complaint  by  striking  out  the  words  '*  as  admin- 
istratrix of  the  goods,  chattels,  credits,  etc.,**  following  the  name  of 
plaintiff  and  inserting  therein  the  names  of  relatives  of  deceased  entitled 
to  recover  under  the  Canadian  statute.  Held^  that  the  action  authorized  by 
the  Canadian  statute  could  be  maintained  in  this  state;  that  the  summons 
and  complaint  could  not  be  amended  by  bringing  into  the  action  the  rela- 
tives of  deceased  as  parties,  but  that  it  could  be  so  amended  as  to  allow 
the  action  to  be  continued  by  the  widow  in  her  individual  capacity. 
Johnson  V.  Phanix  Bndge  Co,  816 

PRINCIPAL  AND  AGENT. 

When  water  commissioners  are  agents  of  village  with  power  to  contract 
binding  obligations. 

See  Municipal  Corporations,  2. 
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PROCESS. 

A  foreign  rendent,  arreited  upon  a  eriminnl  charge  in  this  sicUs  and 
released  on  bail,  is  not  exempt  from  sermce  of  process  in  a  civil  suit.  It  is  in 
furtherance  of  the  policy  of  the  law  and  the  due  adiniuistration  of  justice 
that  suitors  and  witnesses  from  abroad  are  privileged  from  liability  to 
other  criminal  and  civil  prosecution,  eundo,  moratido,  et  redeuudo.  But 
persons  actually  in  custody  under  criminal  process  are  not  exempt  from 
service  of  process  in  civil  suits.  A  person  who  is  charged  with  or  con- 
victed of  crime  and  is  at  large  on  bail,  is  constructively  in  the  custody 
of  tlie  law.  Under  such  circumstances  he  cannot  be  said  to  be  free  to 
come  or  to  go  at  will,  and  when  he  submits  himself  to  the  direction  of  the 
courts  having  cognizance  of  the  charge  against  him,  he  does  not  act  vol- 
untarily, but  under  compulsion  of  law,  and  hence  Is  not  exempt  from 
the  service  of  process  when  he  comes  into  this  state  from  another  juris- 
diction to  attend  the  trial  of  an  Indictment  against  him.  Netogi'aph  Manfg, 
Co,  V.  JScrugham.  877 

PBOSECXmON. 

When  discharged  prisoner  may  thereafter  be  prosecuted  for  the  same 
offense. 

See  Crimes,  7. 

PUBLIC  HEALTH. 

Regulation  of,  care  and  disposition  of  dead  human  bodies  —  unconsti- 
tutionality of  statute  relating  to  licensing  of  undertakers. 

See  Constitutional  Law,  3.  4. 

Constitutionality  of  provisions  of  Public  Health  Law  regulating  sale  of 
drugs  and  medicines. 

See  Constitutional  Law,  8-10. 

PT7BLIC  SERVICE  COMMISSION. 

Authority  of,  to  regulate  the  issuing  of  corporate  stocks  and  bonds  — 
may  prevent  issuance  of  securities  for  improper  purpose  —  without  power 
to  restrain  the  issuing  of  bonds  for  bona  fide  debts  or  legitimate  purposes. 

See  Corporations,  1-3. 

aUO  WARRANTO. 

See  People  ex  rel,  Deister  v.  Wintermute  (Mem.),  689. 

RAILROADS. 

See  Leffman  v.  L,  L  R.  R,  Co,  (lUem.),  513. 

Authority  of  public  service  commission  to  regulate  issuance  of  stocks 
and  bonds — without  power  to  restrain  issuance  of  bonds  for  bona  fide 
dcbt3  or  other  legitimate  purposes. 

/&^  Corporations,  1-3. 

Accident  at  crossing  —  what  evidence  of  failure  to  ring  bell  necessary 
to  warrant  submission  of  question  to  jury. 

See  Negligence,  2,  3. 

Action  for  death  of  employee  —  contributory  negligeace  —  brakeman 
not  vice-principal  of  railroad  company. 

See  Negligence,  4. 

REAL  PROPERTY. 

1.  Mortgage — foreclosure  by  advertisement  —  sale  not  void  because  notice 
7V't  served  upon  personal  representatives  of  mortgagor,  when  mortgagor  and 
execninx  of  his  will  are  dead,  and  no  successor  appointed.  Testator  devised 
the  fee  of  his  farm,  subject  to  a  mortgage,  to  his  granddaughter,  subject 
to  its  use  by  her  father  and  mother  during  their  lives;  subsequently  the 
father  of  such  devisee  acquired  title  to  the  mortgage  and  foreclosed  it  by 
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advcrtisemcut;  there  being  no  personal  representatives  of  the  testator,  the 
rei)uiremcnt  as  to  service  of  notice  of  sale  on  such  representative  could 
not  be  complied  with,  nor  was  such  notice  served  on  plaintiff  who  was 
then  thirteen  years  of  acre.  Her  father  became  the  purchaser  and  one  of 
these  defendants  took  title  by  mesne  conveyances  with  knowledge  of  the 
relation  of  the  parties  and  of  the  provisions  of  the  will  of  the  testator. 
The  plaintiff  asks  judgment  that  she  be  deemed  to  be  the  owner  of  the 
premises.  Held^  that  as  there  was  no  personal  representative  upon  whom 
notice  could  be  served,  the  statutory  provision  as  to  notice  could  not  be 
complied  with,  and  the  foreclosure  was  not  void  by  reason  of  failure  to 
serve  such  notice.    Jefferton  v.  Bangs,  35 

3.  Purchase  of  real  property  hy  guardian  in  socage  of  owner,  voidable. 
The  fact  that  the  assignee  of  the  mortgage  and  purchaser  of  the  premises 
was  the  guardian  in  socage  of  his  daughter,  the  devisee  of  the  fee,  did 
not  render  the  purchase  by  him  absolutely  void;  but  the  mortgagee  was 
also  the  life  tenant,  and  as  such  bound  to  discbarge  the  interest  on  the 
mortgage.  While  the  purchase  was  not  void,  yet,  by  reason  of  the  trust 
relation  the  assignee  of  the  mortgage  bore  to  the  plaintiff,  the  sale  was 
voidable  at  her  election.  Id, 

3.  Possession  of  life  tenant  or  his  grantee  not  adverse  to  title  of  remainder- 
man  —  Limitation  of  actions.  During  the  life  of  the  tenant  for  life  neither 
his  possession  nor  that  of  his  grantee  can  be  adverse  to  that  of  the  remain- 
derman, hence  the  plaintiff  was  not  bound  to  act  during  the  lifetime  of 
her  father,  who  died  less  than  a  year  prior  to  her  bringing  the  suit.  The 
grantees,  under  the  conveyance  by  the  father  and  mother,  entered  into 
possession  of  the  farm  less  than  twenty  years  before  the  commencement 
of  this  action,  and  even  if  it  be  assumed  that  they  then  became  mortga- 
gees in  possession,  this  action  was  brought  before  the  Statute  of  Limita- 
tions ran  against  it.  Id, 

4.  Tax  —  Invalid  sale  of  wild  or  non-resident  lands  for  unpaid  taxes-' 
Curative  statute  {L.  1885,  ch,  448)  does  not  operate  as  Statute  of  Limitations 
in  favor  of  the  state  unless  lands  are  advertised  pursuant  to  chapter  453  of 
LawsoflSSo.  The  curative  statute  (L.  1885,  ch.  448)  providing  that  all 
conveyances  of  wild  or  non-resident  lands  sold  for  unpaid  taxes,  executed 
by  the  comptroller,  or  his  grantees  of  such  lands,  after  having  been 
recorded  for  two  years,  shall,  after  six  months  from  the  enactment  of  the 
statute,  be  conclusive  evidence  of  the  regularity  of  the  sale  and  all  the 
proceedings  prior  thereto,  may  operate  also  as  a  Statute  of  Limitations; 
but  to  be  effective,  as  such,  in  favor  of  the  state,  there  must  be  an  oppor 
tunity  given  to  enforce  adverse  claims.  The  state,  however,  cannot  be 
sued  except  by  its  own  consent  and  the  statute  does  not  commence  to 
run  until  such  consent  is  given;  but  where  the  comptroller  advertises 
such  lands  pursuant  to  section  4  of  chapter  453  of  the  Laws  of  1885,  he 
becomes  vested  with  the  actual  pos.ses3ion  of  the  same  so  as  to  authorize 
an  action  to  be  brought  against  him.  Where  it  docs  not  appear  that 
the  comptroller  has  ever  advertised  such  lands  as  required  by  said  stat- 
ute, the  record  of  the  tax  deeds  does  not  operate  to  set  chapter  448  of  the 
Laws  of  1885  running  as  a  Statute  of  Limitations.     People  v.  Inman,  200 

5  Invalidity  of  title  of  state  to  lands  bid  in  at  tax  sales.  Where  non- 
resident lands  sold  and  bid  in  by  the  state,  in  1871,  for  unpaid  taxes  of 
previous  years,  were  subsequently  twice  advertised  for  sale  for  unpaid 
taxes  of  later  date,  but  at  the  second  and  third  sales  were  withdrawn 
from  public  bidding  and  bought  in  by  the  state  for  the  unpaid  taxes  on 
the  theory  that  they  were  already  the  property  of  the  state,  and  it  appears 
that  the  flrst  deed  transferred  no'  title  to  the  state,  the  subsequent  sales 
were  void  because  of  the  withdrawal  from  public  competition,  and,  there- 
fore, the  title  of  the  state  to  the  lands  in  dispute,  which  must  rest  solely 
on  the  first  tax  sale,  is  invalid.  IL 
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6.  Ejectment  —  In  action  hy  state,  defendant  need  not  prow  title.  The 
fact  that  the  defendant  in  an  action  of  ejectment  brought  by  the  state 
to  recover  possession  of  lauds  sold,  and  bought  in  for  unpaid  taxes, 
^Hve  no  proof  of  title,  nor  evidence  that  he  entered  under  claim  of  title, 
18  immaterial,  where  the  tax  sales  were  void  and  judgment  has  been  ren- 
dered, for  tliat  reason,  in  favor  of  defendant.  It  is  a  well- settled  general 
rule  of  law  that  the  plaintiff  in  ejectment  must  succeed  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  the  defendant's  title.  Id, 

7.  Naked  posKMion  $ufflcient  defense,  fp?iere  plaintiff  fails  to  prove  title. 
Where  legal  title  is  established  by  neither  party  in  an  action  of  ejectment, 
the  one  showing  the  prior  possession  in  himself  or  in  those  through 
whom  he  claims,  although  for  a  period  less  than  that  which  is  requisite  to 
confer  a  title  by  adverse  possession,  will  be  deemed  to  have  the  better  right. 
Therefore,  though  the  defendant  proves  merely  naked  possession  in  himself 
without  claim  of  title,  it  is  sufficient  to  enable  him  to  succeed  in  his  defense 
if  the  plaintiff  fails  to  prove  title  on  its  part.  Id. 

8.  Title  not  dipested  by  void  tax  sales.  Where  the  state  proceeds,  at  one 
time,  to  sell  lands  for  unpaid  taxes,  some  of  which  are  valid  and  others 
invalid,  the  title  of  the  owner  is  not  thereby  divested,  and  where  there  is 
a  flnding  of  fact,  sustaineil  by  the  evidence,  that  the  assessment  roll  of 
1862,  assessing  the  lands  in  question,  was  not  verified  by  the  assessors,  and 
that  the  board  of  supervisors  of  the  county  in  which  such  lands  are  situ- 
ated, in  the  years  1863,  1864  and  1865,  did  not  ascertain  or  extend,  nor 
assess  and  levy,  the  taxes  for  those  years,  in  the  manner  required  and  pre* 
scribed  by  the  statute  then  in  force,  such  taxes  were  void  and  the  sale  of 
the  lands  in  question  thereunder,  in  1871,  under  which  the  state  claims 
title,  was,  therefore,  void  and  transferred  no  title.  Id, 

9.  W7ien  record  of  tax  deed  under  curative  statute  is  ineffectual  to  validate 
title.  The  record  of  the  tax  deed  made  to  the  state  in  pursuance  of  the 
sale  in  1871  is  ineffectual  under  chapter448oftheLawsof  1885.  operating 
solely  as  a  curative  act,  to  confer  title  on  the  stiite.  A  retrospective 
statute  may  validate  a  tax  void  for  failure  to  comply  with  any  statutory 
requirement  that  the  legislature  might  have  originally  dispensed  with,  but 
the  power  to  validate  a  tax  sale  so  as  to  make  it  effectual  to  transfer  a  title 
is  much  more  limited.  Where,  as  in  this  case,  the  proceedings  are  so 
fatally  defective  that  no  title  passes,  the  legislature  cannot  transfer  the 
property  of  one  person  to  another.  Id. 

10.  Conveyance  with  reservation  of  damages  resulting  from  construction 
of  an  elevated  railroad —  WJien  reservation  personal  to  first  grantees  and  not 
binding  upon  subsequent  purchasers.  Plaintiff,  during  the  pendency  of  an 
action  brought  by  her  to  recover  damages  resulting  from  the  construction 
of  an  elevated  railroad,  conveyed  the  premises  affected  thereby,  reserving 
to  herself  by  the  deed  and  a  contract  accompanying  it,  the  right  of 
action  for  such  damages,  the  vendees  agreeing  to  execute  any  release 
which  might  be  required  and  to  procure  from  their  vendees  a  lilce  agree- 
ment; it  was  further  provided  that  ''this  agreement  shall  not  be  con- 
strued in  any  manner  as  a  lien  or  incumbrance  or  binding  or  affecting 
said  described  premises."  Both  the  deed  and  contract  were  recorded. 
Through  mesne  conveyances  defendants  became  the  owners  of  the  prem- 
ises by  a  full  covenant  deed,  without  any  reservation  or  mention  of  the 
agreement  with  the  plaintiff.  On  recovery  from  the  railroad  company 
by  plaintiff  of  the  damages  reserved,  defendants  refused  to  execute  a 
release ;  thereupon  this  action  was  brought  to  compel  the  execution  of 
such  release  or,  on  defendants'  failure  to  do  so,  to  have  the  amount  of 
plaintiff's  recovery  declared  a  lien  on  the  premises.  Held,  that  the 
covenants  contained  in  the  deed  and  in  the  contract  were  personal  to  par- 
ties executing  them  or  taking  title  subject  thereto,  and  that  inasmuch  as 
the  defendants  purchased  under  a  full  covenant  deed  without  the  reserva* 
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tion  alluded  to  iu  the  contract,  the  covenants  cannot  now  be  enforced 

against  them.    Maurer  v.  Fiiedman,  248 

11.  TeBiamentary  power  of  sale —  When  execuUyr,  clothed  with  naked 
power  of  sale,  may  create,  by  covenant,  an  easement  for  benefit  of  land  con- 
veyed, upon  cLdjoining  land.  An  easement  may  be  created  by  covenant  as 
well  as  by  express  grant.  An  executor  authorized,  although  by  a  naked 
power  of  sale,  to  sell  and  convey  land  has  the  power  to  convey,  as  appur- 
tenant to  part  of  the  land,  when  sold,  an  easement  of  light,  air  and  prospect 
over  the  remainder  of  the  land,  where  the  easement  is  such  as  mignt  natu- 
rally be  presumed  to  have  been  requisite  or  beneficial  for  an  advantageous 
sale.     Simmons  v.  Crisfield.  365 

12.  Decedent's  estate  —  When  buildi?ig  restriction  covenant  entered  into 
by  executor  valid,  A  testatrix,  who  died  seized  of  two  lots  of  land  in  a 
city,  authorized  her  executor  to  soil  and  convey  her  real  estate.  He  sold 
and  conveyed  one  of  these  lots  by  a  deed  containing  a  covenant  on  the  part 
of  the  grantee  and  his  heirs  and  assigns  that  any  building  erected  on  the 
lot  should  stand  back  a  certain  distance  from  the  line  of  the  street.  The 
deed  also  contained  a  similar  covenant  on  the  part  of  the  grantor  that  any 
building  erected  on  the  adjoining  lot  should  stand  back  the  same  distance 
from  the  street.  Subsequently  the  executor  sold  the  adjoining  lot  by  a 
deed  containing  no  covenants.  Thereafter  the  purchaser  of  that  lot 
sought  to  erect  a  building  on  the  line  of  the  street.  The  owner  of  the 
lot  first  sold  brought  an  action  to  restrain  such  erection.  Held,  that  the 
covenant  on  the  part  of  the  executor  restricting  the  use  of  the  lot  last  sold 
was  valid,  and  that  the  plaintiff  ma^  maintain  an  action  for  an  injunction 
restraining  the  erection  of  the  building  on  the  street  line  of  such  lot.      Id, 

13.  Testamentary  trust  with  power  to  sell  land  and  distribute  iJie  pro- 
ceeds  —  When  poioer  of  sale  is  not  affected  by  the  invalidity  of  the  devise  of 
one  of  the  sfiares.  Where  real  estate  is  devised  to  executors  in  trust  to 
sell  and  distribute  the  proceeds  among  certain  designated  beneficiaries, 
and  a  share  thereof  passes  to  the  testator's  heirs  at  law  by  reason  of  the 
invalidity  of  the  devise  of  that  share,  the  whole  propertj^  is,  neverthe 
less,  subject  to  the  exercise  of  the  power  of  sale,  it  it  is  necessary  to 
exercise  that  power  in  order  to  carry  out  to  the  best  advantage  the  valid 
provisions  of  the  will.     Bender  v.  Paulus,  869 

See  Wilkin  v.  Cunningham  (Mem.),  521;  Barnett  v.  Vaughan  InMitute 
(Mem.),  541 ;  Mbrley  v.  Van  de  Water  (Mem.),  595. 

Property  abutting  on  street,  through  which  city  has  constructed  a  sub- 
way in  which  to  operate  a  railroad  —  liability  of  city  for  value  of  abutting 
Sroperty  taken  and  damages  to  remainder — liability  for  interference  with 
kteral  support  —  measure  of  damages. 

See  Eminent  Domain,  1-10. 

Owner  of  building  who  has  paid  for  water  supplied  a  tenant  through  a 
meter  may  be  subrogated  to  lien  of  city  and  recover  amount  from  tenant. 

See  Landlord  AND  Tenant. 

When  payment  of  interest  on  mortgage  by  one  of  several  owners  of  the 
equity  of  redemption  prevents  the  running  of  the  Statute  of  Limitations. 

Sec  MOUTOAGK. 

Temporary  merger  of  legal  and  beneficial  estate — exercise  of  power  of 
sale. 

See  Trusts,  2. 

Easements  —  when  grantee's  knowledge  of  existing  easements  does  not 
defeat  his  right  to  object  to  title  —  specific  performance  of  covenant,  in 
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contract  for  sale  of  lands,  to  accept  reconveyance  and  repay  purchase 

price  —  rate  of  interest. 

See  Vendob  and  Purchaser,  1-3. 

When  loss  by  fire  before  delivery  of  deed  must  fall  on  purchaser. 
See  Vendor  and  Purchaser,  4. 

BECEIVEBS. 

When  receiver  of  insolvent  casualty  association  may  make  valid  assess* 
ment  upon  its  members  —  maintenance  of  action  by  foreign  receiver. 

See  Insurance,  3,  4. 

RIPA&IAN  BIGHTS. 

See  Maxwell  v.  D.  S,  P,  d  R  Co.  (Mem.),  620. 

SALE. 

Contract  for  sale  of  lands  —  covenant  to  accept  recognizance  and  repay 
purchase  price  —  specific  performance. 

See  Vendor  and  Purcuaser,  3. 

Of  real  property  —  when  loss  by  fire  before  delivery  of  deed  must  fall 
on  purchaser. 

See  Vendor  and  Purchaser,  4. 

SEBrVICR 

A  foreign  resident,  charged  with  crime  in  this  state  and  released  on 
bail,  is  not  exempt  from  service  of  process  in  a  civil  suit. 

See  Process. 

SERVICES. 

See  Burke  v.  Mulgrew  (Mem.),  621  ;  Van  Loan  v.  Tucker,  8peyer»  db 
Co.  (Mem.),  610. 

Wlien  attorney  entitled  to  have  his  lien  for  services  ascertained  and 
paid  or  secured  before  he  can  be  compelled  to  turn  over  papers. 

See  Attorney  and  Client,  1,  2. 

SESSION  LAWa 

1.  1885,  Ch.  448 — Tax  —  Invalid  sale  of  wild  or  non-resident  lands  for 
unjuiid  taxes  —  Curative  statute  {L.  1885,  eh,  448)  does  not  operate  as  Statute 
of  Limitations  in  favor  of  tJie  state  unless  lands  are  adf>ertised  pursuant 
to  chapter  453  of  Laios  of  1885.  The  curative  statute  (L.  1885,  ch.  448)- 
providing  that  all  conveyances  of  wild  or  non-resident  lands,  sold  for 
unpaid  taxes,  executed  by  the  comptroller,  or  his  grantees  of  such  lands, 
after  having  been  recorded  for  two  years,  shall  after  six  months  from  the 
enactment  of  the  statute,  be  conclusive  evidence  of  the  regularity  of  the 
sale  and  all  the  proceedings  prior  thereto,  may  operate  also  as  a  Statute  of 
Limitations;  but  to  be  eiTective,  as  such,  in  favor  of  the  state,  there  must 
be  an  opportunity  given  to  enforce  adverse  claims.  The  state,  however, 
cannot  be  sued  except  by  its  own  consent  and  the  statute  does  not  com- 
mence to  run  until  such  consent  is  given ;  but  where  the  comptroller 
advertises  such  lands  pursuant  to  section  4  of  chapter  453  of  the  Laws  of 
1885,  he  becomes  vested  with  the  actual  possession  of  the  same  so  as  to 
authorize  an  action  to  be  brought  against  him.  Where  it  does  not  appear 
that  the  comptroller  has  ever  advertised  such  lands  as  required  by  said 
statute,  the  record  of  the  tax  deeds  does  not  operate  to  set  chapter  448  of 
the  Laws  of  1885  running  as  a  Statute  of  Limitations.    People  v.  Intnan. 

200 

2.  Idem —  When  record  of  tax  deed  under  curative  statute  ineffectual  to 
validate  title.    The  record  of  the  tax  deed  made  to  the  state  in  pursuance 


INDEX,  651 

SESSION  LAWS  —  Continued. 

of  an  invalid  tax  sale  is  ineffectual  under  chapter  448  of  the  Laws  of  1885, 
operating  solely  as  a  curative  act,  to  confer  title  on  the  state.  A  retro- 
spective statute  may  validate  f\  tax  void  for  failure  to  comply  with  any 
statutory  requirement  that  the  legislature  might  have  originally  dispensed 
with,  but  the  power  to  validate  a  tax  sale  so  as  to  make  it  effectual  to 
transfer  a  title  is  much  more  limited.  Where,  as  in  this  case,  the  proceed- 
ings are  so  fatally  defective  that  no  title  passes,  the  legislature  cannot 
transfer  the  property  of  one  person  to  another.  Id, 

L.  1885,  Ch.  453.    See  par.  1,  this  title. 

8.  1892,  Ch.  688  —  Stock  Corporation  Law  —  Purchau  of  chattels  by  corpo- 
ration subject  to  a  pureJiase-money  mortgage  and  a  covenant  on  its  part  to 
renew —  When  reneical  of  such  mortgage  not  in  violation  of  statute  requiring 
comtent  of  btockholders  to  mortgaging  of  corporate  property  —  WJien  not  in 
violation  of  section  48  of  the  Slock  Corporation  Law  prohibiting  transfers  by 
a  corporation  in  view  ofinsUtency.  A  chattel  mortgage  given  under  such 
circumstanees  as  constituted  it  a  purchase- money  mortgage,  contained  a 
covenant  to  renew  every  year  during  the  term  thereof.  The  mortgagor 
transferred  the  chattels  to  a  corporation  which  accepted  the  title  thereto 
subject  to  the  lien  of  the  mortgage  and  under  a  covenant  on  its  part  to 
renew  and  executed  a  new  mortgage  iu  compliance  therewith  without 
obtaining  the  consent  of  its  stockholders,  lleld,  that  the  statute,  requir- 
ing the  consent  of  two-thirds  of  the  stockholders  to  a  mortgage,  applies  to 
creating  a  new  incumbrance  on  corporate  property  and  not  to  Keeping 
alive  one  on  existing  property  acquired  subject  to  a  mortgage  and  under 
an  agreement  to  continue  it  as  a  valid  and  subsisting  lien;  that  a  court  of 
equity  would,  upon  proper  application,  have  compelled  the  C(^rponition 
to  perform  its  contract  by  giving  a  new  mortgage  without  the  consent  of 
the  stockholders,  and  a  decree  for  specific  performance  would  have  fol- 
lowed if  all  the  stockholders  had  united  in  opposition  thereto.  Hence 
their  consent  was  not  necessary  to  a  valid  renewal  of  the  mortgage  in 
question.  The  new  mortgage  was  not  in  violation  of  section  48  of  the 
Stock  Corporation  I^aw  which  prohibits  certain  transfers  by  a  corporation. 
Its  officers  and  directors  in  contemplation  of  insolvency,  since  the  renewal 
of  the  mortgage  must  be  construed  as  relating  back  to  and  simply  effectu- 
ating the  contractual  obligation  originally  assumed.    Black  v.  Ellis,    40d 

4.  1892,  Ch,  690 — Insurance  Law — Siin'cnder  value  of  lapsed  policy-^ 
Effect  of  failure  to  jrny  jyremium  note,  A  policy  of  life  insurance  provided 
that  in  case  of  the  failure  of  the  insured  to  pay  a  premium  after  the  policy 
had  been  in  force  three  full  years  it  should  be  continued  for  its  full  amount, 
as  provided  in  a  table  which  was  made  a  part  of  the  policy  or  for  a  reduced 
amount  of  paid-up  insurance,  as  also  provided  by  said  table.  The  table 
was  headed  "Table  of  guarantees,  if  payment  of  premiums  is  discon- 
tinued. Provided  there  is  no  indebtedness  against  this  Policy.  (Pursu- 
ant to  the  Insurance  Law  (Chapter  690.  Laws  of  1892)  of  the  State  of  New 
York.)"  It  provided  for  continued  insurance  until  October  20,  1906,  if 
premiums  are  paid  to  December  20,  1898,  and  until  June  20,  1911,  if 
premiums  are  paid  to  December  20, 1899.  The  insured  paid  the  premiums 
thereon  for  three  years.  A  note  was  given  and  accepted  for  the  premium 
due  December  20,  1898.  Thereafter  he  wholly  defaulted  in  his  obliga- 
tions to  the  insurer  and  died  October  21,  1906.  Held,  that  the  policy, 
including  the  table  therein,  was  intended  as  a  compliance  with  said  stat- 
ute; thaL  as  the  statute  requires  the  insurer  to  give  continued  insurance 
for  an  amount  computed  as  therein  directed  '*  after  deducting  any  indebt- 
edness of  the  insured"  the  insurer  rightfully  deducted  the  amount  due  on 
the  note  of  the  insured  in  computing  the  time  for  which  the  insured  was 
entitled  to  continued  insurance,  and  as  the  time  so  computed  expired 
prior  to  the  death  of  the  insured  his  personal  representative  is  not  entitled 
to  recover  the  full  amount  of  the  policy.     Taylor  ?.  N.  T,  Life  Ins.  Co, 

824 
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6.  1900,  Ch.  067  —Public  Health  Ltiio  —  Courts  may  tah^  judicial  notice 
of  articles  included  in  definition  of  term  "  medicines**  as  used  in  the  statute 

—  IjegisUiture  his  power  to  regulate  sale  of  drugs,  aWiough  not  poisonous  — 
Constitutionality  of  provisions  permitting  sale  of  poisonous  domestic  remedies 
by  general  mercliants  in  unincorporated  villages.  In  aa  action  for  penalties 
under  the  provisions  of  the  Public  Health  Law  in  relation  to  Pharmacy 
(L.  1900,  ch.  667:  Cons.  Lirws,  ch.  4*5),  it  was  shown  that  an  unlicensed 
person  sold  tincture  of  iodine,  tincture  of  arnica  and  spirits  of  camphor. 
Ilt'ld,  that  the  courts  may  take  judicial  notice  of  the  fact  that  all  these 
arlicles  come  within  the  term  *' medicines/' as  used  in  section  200  of  the 
said  law,  which  prohibits  the  sale,  under  penalties,  of  "medicines  or 
poisons,"  except  in  the  presence  or  under  the  supervision  of  a  licensed 
pharmacist,  it  is  proper  that  the  regulations  concerning  the  sale  of 
drugs  and  medicines  should  not  be  confined  to  poisons,  but  may  be 
extended  so  as  to  embrace  what  arc  known  as  harmless  household  reme- 
dies; that  is,  what  may  be  harmless  if  properly  prepared.  The  police 
power  logically  extends  to  such  medicines  no  less  than  to  poisons  and  other 
lethal  medicinal  agents,  and  the  provisions  of  sections  194,  199,  200  and 
201  of  the  Public  Health  Law,  relating  to  pharmacy,  are  constitutional. 
The  provision  of  the  said  law  which  expressly  permits  the  sale  of  certain 
known  poisonous  domestic  remedies  by  merchants  or  traders  in  unincor- 
porated villages  or  villages  of  the  fourth  class,  provided  their  places  of 
business  be  more  than  three  miles  distant  from  a  drug  store,  is  neither 
arbitrary  nor  unreasonable.     State  Board  of  Pharmacy  v.  Matthefies,      853 

6.  1903,  Ch.  326  —  Crimes  —  Purchase  by  junk  dealers  of  wire  and  metals 
stolen  from  railroad,  telep1u>ne  and  telegraph  companies  —  Construction  and 
applieaiion  of  statute  making  the  purchase  of  sujch  materifUs  a  crime.  The 
amendment  to  section  550  of  the  Penal  Code  by  chapter  326  of  the  Laws 
of  1903,  now  embodied  in  section  1308  of  the  Penal  Law,  provides  for  the 
punishment  of  a  dealer  in  junk  who  buys  or  receives  stolen  wire  or  metals 
of  a  certain  kind  belonging  to  a  railroad,  or  other  company  named,  with- 
out ascertaining  by  diligent  inquiry  that  the  person  selling  or  delivering 
the  same  had  a  legal  right  to  do  so.  and  as  so  construed  is  not  open  to 
objection  under  either  the  State  or  Federal  Constitution,  since  by  adding 
the  duty  of  diligent  inquiry  before  purchasing  it  protects  the  dealers  who 
in  good  faith  comply  with  the  statute,  and  provides  for  the  punishment 
of  those  who  do  not.     People  v.  BosentJiol.  394 

7.  1905,  Ch.  241  —  Constitutional  law  —  Statute  taxing  transfers  of  stock 

—  Unconstitutiotialiiy  of  provisions  aut/iorizing  comptroller  to  examine  private 
books  for  evidence  of  violations  of  the  laic.  The  provisions  of  chapter  241  of 
the  Laws  of  1905  (now  article  12  of  the  Tax  Law,  Cons.  Laws,  ch.  60)  pur- 
port to  authorize  a  compulsory  general  examination  of  all  the  private 
books  and  papers  of  a  person  having  made,  or  suspected  of  having  made, 
transfers  of  stock  as  enumerated  in  the  statute,  for  the  ])urpose  oi  ascer- 
taining whether,  if  made,  he  had  kept  a  record  thereof  and  paid  taxes 
thereon.  The  statute,  in  attempting  to  authorize  the  comptroller  to  secure 
evidence  from  relator's  private  books  and  papers  of  violations  thereof 
which  might  be  made  the  basis  of  criminal  proceedings  against  him  there- 
under or  of  an  action  for  penalties,  violates  the  provisions  of  section  6  of 
article  1  of  the  State  Constitution,  which  provides  that  no  person  shall  be 
compelled  "in  any  criminal  case  to  be  a  witness  against  himself."  The 
condemnation  of  so  much  of  the  statute  providing  for  a  tax  on  transfers 
of  stock  as  attempts  to  authorize  the  comptroller  to  secure  evidence  of 
violations  of  the  statute  from  private  books  and  papers  of  the  part}'  under 
investigation  does  not  affect  the  general  scheme  of  the  statute.  People  ex 
rel.  Ferguson  v.  Reardon.  236 

8.  1905,  Ch.  572  —  Public  Bealth  Law  —  Unconstitutionality  of  provisions 
relating  to  licensing  of  undertakers.  Section  6a  of  chapter  572  of  the  Laws 
of  1905  (now  section  295  of  the  Public  Health  Law)  is  an  unnecessary  and 
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unwarrantable  interference  with  constitutional  rights  so  far  aS  it  provides 
that  *'a  person  not  already  engaged  in  the  business  of  undertaking  shall 
not  engage  in  such  business  unless  he  shall  have  been  duly  licensed  as  an 
embalmer  and  shall  have  been  employed  as  an  assistant  to  a  licensed 
undertaker  continuously  for  a  period  of  at  least  three  years,"  and  requires 
such  person  to  ''make  an  application  to  the  said  board  of  embalmers' 
examiners  for  a  license  to  engage  in  the  business  of  undertaking."  And  in 
so  far  as  it  further  provides  that,  "  if  a  firm  or  corporation  shall  desire  to 
engage  in  the  business  or  practice  of  undertaking,  each  member  of  the 
firm  or  the  manager  of  each  place  of  business  conducted  by  the  corpora- 
tion shall  be  a  licensed  undertaker."    People  v.  Binge.  143 

9.  1906,  Oh.  657  —  Negligence — Action  for  death  of  employee  killed  bp 
ratlivadcar —  Contributory  negligence  by  deceased —  When  brakeman,  eventf 
negligent,  not  vice-principal  of  railroad  company.  Plaintiff's  intestate,  who 
was  defendant's  station  agent,  in  the  performance  of  his  duty»  directed  a 
car  from  a  freight  train  to  be  switched  upon  a  siding.  While  standing  on 
or  close  to  that  track  a  few  minutes  after,  the  train,  which  was  backing 
down  for  that  purpose,  struck  him  and  he  received  injuries  which,  it  is 
claimed,  occasioned  his  dctith.  Held,  upon  examination  of  the  evidence, 
that  he  was  guilty  of  contributory  negligence.  The  rear  brakeman  saw 
deceased  on  the  track  under  such  circumstances  that,  it  is  contended,  he 
should  have  signaled  the  engineer  to  stop  the  train.  Held,  that  if  it  be 
assumed  that  the  brakeman  was  negligent,  he  was  not  a  vice  principal  of 
the  defendant  within  the  provisions  of  section  42a  of  chapter  657  of  the 
Laws  of  1906,  and  defendant  was  not  liable  for  his  negligence.  HaUoek  v. 
N.  r.,  Ontario  dt  Western  R  Oo.  450 

10.  1907,  Oh.  93  —  Village  Law —  Unconstituiicnality  of  statute  author^ 
izing  application  of  village  funds  for  care  of  roads  not  dedicated  to  village. 
Section  170,  added  to  the  General  Village  Law  by  chapter  98,  Laws  of 
1907,  authorized  the  application  of  village  funds  for  tlie  care  and  main- 
tenance of  streets  which  the  board  of  trustees  **is  unable  to  accept  by 
dedication  *  *  ♦  without  the  same  being  dedicated."  From  this  it  is 
clear  that  the  statute  intended  to  confer,  not  the  power  to  accept  the  dedi- 
cation thitherto  inhibited,  but  to  authorize  the  expenditure  of  the  village 
moneys  upon  streets  which  were  not  to  become  public  highways,  but  to 
remain  private  property,  and  its  effect  is  to  transfer  a  burden,  which 
rested  on  the  corporation  or  individuals,  to  a  village  and  to  authorize  an 
expenditure  of  village  money  to  discharge  the  same.  This  Is  a  gift  of  vil- 
lage money  in  aid  of  private  purposes,  and  violates  section  10  of  article  8 
of  the  State  Ck)nstitutiou.     Smith  v.  Sinythe,  457 

11.  1907,  Gh.  429  —  Public  Service  Commissions  Late — Purposes  of  the 
act  —  Authority  of  commission  to  regulate  the  issuing  of  corporate  stocks  and 
bonds.  The  paramount  purpose  of  the  enactment  of  tlie  Public  Service 
Commissions  Law  (L.  1907,  ch.  429)  was  the  protection  and  enforcement 
of  the  rights  of  the  public.  One  of  the  legislative  purposes  in  the  enact- 
ment of  the  statute  was  to  prevent  the  issue  of  stocks  and  bonds  by  public 
service  corporations,  if,  upon  an  investigation  of  the  facts,  it  was  found 
that  they  were  not  for  the  purposes  of  the  corporation  enumerated  by  the 
statute  and  reasonably  required  therefor.  It  was  not,  however,  designed 
to  make  the  commissioners  the  financial  managers  of  the  corporation  or 
to  empower  them  to  substitute  their  judgment  for  that  of  the  board  of 
directors  or  stockholders  as  to  the  wisdom  of  a  transaction.  People  ex 
rel.  D,  A  U.  Co.  v.  Stevens.  1 

12.  Idem  —  Commission  empowered  to  prevent  issuance  of  securities  for 
improper  purposes.  While  the  ownership  of  property  ordinarily  carries 
with  it  the  right  of  management,  the  duty  devolves  upon  the  owner  to  so 
manage  as  not  to  have  it  become  a  nuisance  or  unnecessarily  infringe 
upon  the  rights  of  others.  It  was,  therefore,  evidently  the  legislative 
intent  in  the  enactment  of  this  provision  that  the  commissioners  should 
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have  supervision  over  tlie  issuing  of  long-time  bonds  by  the  public  service 
corporations  enumerated  in  section  55  of  tlie  Public  Service  Commissions 
Law  to  the  extent  of  determining  whetlier  they  were  issued  under  and  in 
conformity  with  the  provisions  of  the  statute  for  the  purposes  mentioned 
therein,  or  whether  they  were  issued  for  the  discharge  of  the  actual  and 
not  the  fictitious  debts  of  the  company,  or  whether  they  were  issued  for 
the  refunding  of  its  actual  obligations  and  not  for  the  inflation  of  its 
stocks  or  bonds.  Beyond  this  the  power  of  the  commissioners  does  not 
extend,  unless  it  may  pertain  to  the  power  to  determine  whether  an  obli«> 
gallon  should  be  classified  as  operating  expenses,  aud  as  to  whether  sucl» 
expenses  should  be  paid  by  obligations  running  beyond  a  year.  Id. 

18.  Idem — Commimon  cannot  restrain  tJie  issuing  of  bonds  for  bona  fide  debts 
or  legitimate  purposes.  The  Public  Service  Commissions  Law  (L.  1907,  ch. 
429,  §  55)  authorizes  a  common  carrier,  upon  securing  from  the  proper  pub- 
lic service  commission  an  order  so  to  do,  to  issue  stocks,  bonds,  notes  or 
other  evidence  of  indebtedness,  among  other  tilings,  for  the  discharge  or 
lawful  refunding  of  its  obligations,  and  authorizes  such  commission  to 
investigate  for  the  purpose  of  enabling  it  to  determine  whether  it  should 
^rant  such  an  order.  The  relator  made  an  application  for  an  order  to 
issue  bonds  secured  by  a  mortgage  already  given  for  the  purpose  of  pay- 
ing outstanding  indebtedness,  the  amount  and  validity  of  which  indebt- 
edness is  not  questioned.  The  indebtedness  had  accrued  by  the  purchase 
of  securities,  which  transaction  the  public  service  commission  regarded  as 
an  unfortunate  one  for  the  company;  that  it  had  pjiid  more  than  the 
securities  were  worth,  and  that  the  property  so  acquired  had  not  been 
included  in  the  mortgage.  Although  it  conceded  that  the  purchase  was 
lawful  and  that  the  notes  were  valid  obligations  of  the  company,  the  com- 
mission withheld  consent  to  the  issuing  of  the  bonds.  Relator  alsti  applied 
for  leave  to  issue  like  bonds  to  pay  indebtedness  incurred  for  the  acquisi- 
tion of  other  property  which  was  refused,  apparently  upon  the  ground 
that  the  lands  so  acquired  should  have  been  mortgaged  for  the  purpose 
of  paving  such  obligations.  Ueld,  that  the  applicaUon  of  the  relator  to 
issue  bonds  should  have  been  granted.  Id. 

14.  1909,  C7A.  22  —  Election  Law —  Construction  of  prorisions  relating  to 
single  cross  X  mark  on  ballot.  In  construing  rule  9  of  section  368  and  rule 
7  of  section  358  of  the  Election  Law  (Cons.  Laws,  ch.  17)  such  a  construc- 
tion of  the  word  *' single"  and  of  the  provision  "one  straight  line  cross- 
ing another  stmight  line  "  should  be  adopted  that  a  tremulous  line  drawn 
by  an  in  Arm  elector,  or  an  irregular  or  curved  line  drawn  by  an  elector 
with  poor  eyesight  or  with  muscles  untrained  to  the  use  of  a  pencil,  or 
any  single  line  but  once  crossing  another  single  line  in  such  a  way  as  to 
substantially  coiuply  with  the  statute,  should  not  be  held  void.  Matter 
of  Fallon.  836 

15.  1909,  Ch.  86  —  Labor  Laio — Provision  requiring  materials  to  be 
7u>i8ted  inside  of  certain  buildings  relates  to  tJie  construction  of  new  buildings, 
not  to  the  alteration  of  old  buildings.  While  defendants  were  engaged  in 
repairing  a  building,  the  derrick,  which  was  used  for  hoisting  material 
directly  from  the  street,  fell  from  the  roof  into  the  street,  carrying  the 
plaintiff's  intestate,  one  of  defendants*  workmen,  with  it.  '  This  action  is 
brought  to  recover  damages  for  his  death  on  the  ground  of  defendants* 
negligence.  The  court,  in  charging  the  jury,  quoted  a  portion  of  the 
provisions  of  section  20  of  the  Lubor  Law  (Cons.  Laws,  ch.  31),  as  fol- 
lows :  **  If  a  building  in  course  of  construction  is  five  stories  or  more  !n 
height,  no  lumber  or  timber  needed  for  su(;h  construction  shall  be  hoisted 
or  lifted  on  the  outside  of  such  building."  At  the  conclusion  of  the 
charge  the  defendants'  counsel  asked  the  court  to  instruct  the  jury  that 
that  portion  of  the  statute  "relates  to  the  erection  or  construction  of  a 
new  building  and  not  to  the  altemtion  of  a  building  after  construction." 
This  request  was  denied  and  the  defendants  excepted.  Held^  error. 
LockhArt  V.  Hoffman,  881 
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Witness  cannot  state  what  effect  the  slanderous  statement  had,  in  his  mind, 
upon  tJu  reputation  of  tfie  j^iintiff —  Question  of  fact  —  Erroneous  charge. 
In  an  action  for  slander,  it  is  erroneous  to  permit  a  witness,  who  heard 
the  alleged  slanderous  remarks,  to  state  what  effect  such  remarks  had, 
in  his  mind,  upon  the  reputation  or  good  name  of  the  plaintiff.  Such 
testimon)r  is  simply  the  statement  of  a  belief,  a  mere  mental  operation 
of  the  witness,  and  is  inadmissible  as  evidence,  cither  upon  the  merits 
or  in  mitigation  of  damages.  It  appears  that  plaintiff  had  been  a  party 
in  a  suit  before  a  justice  of  the  peace.  The  next  morning  defendant,  who 
had  been  the  attorney  for  the  other  party  in  that  suit,  met  the  plaintiff  at 
the  ofiice  of  the  justice,  and,  according  to  the  plaintiff  and  his  witnesses, 
accused  him  of  ha  vine  committed  perjury  in  the  suit.  The  defendant  and 
bis  witnesses  testifiea  that  the  defendant  said  to  the  plaintiff,  in  sub- 
stance, only,  that  **  I  wouldn't  have  sworn  to  a  lie  or  damned  lie  for  all  that 
was  involved,"  or  **all  in  the  case."  The  trial  cx)urt,  at  the  request  of 
the  defendant,  instructed  the  jury  that,  if  they  found  that  the  defend- 
ant used  only  those  words,  quoting  them,  it  was  not  slander  and  that 
they  should  find  for  the  defendant.  Held,  error.  Had  the  words  been 
spoken  generally  and  without  reference  to  the  suit  in  which  the  plain- 
tiff had  testified,  the  trial  court  would  have  been  justified  in  stating  as 
matter  of  law  that  the  naked  words,  unrelated  to  any  occasion  on  which 
perjury  was  possible,  would  not  be  slanderous  perse.  But,  under  the 
circumstances,  it  was  a  question  of  fact  whether  the  language  used  by 
the  defendant  referred  to  the  testimony  of  the  plaintiff  u))on  the  trial 
before  tlie  justice,  and,  if  it  did,  whether  those  who  heard  it  understood 
it  as  charging  the  plaintiff  with  having  committed  perjury.  Linehan  v. 
Ifelson.  48d 

See  Falkoicska  v.  Zemrak  (Mem.),  608. 

SPECIFIC  PE&FOBMANCE. 

See  White  v.  Devendorf  {Ucm.),  598. 

Of  covenant,  in  contract  for  sale  of  lands,  to  accept  reconveyance  and 
repay  purchase  price. 

See  Vendor  and  Purchaser,  3. 

STATE. 

Invalid  sale  of  wild  or  non  resident  lands  for  unpaid  taxes  —  effect  of 
curative  statute  —  invalidity  of  title  of  state  to  lands  bid  in  at  tax  sale  — 
in  action  of  ejectment  by  state,  defendant  need  not  j)rove  title  —  title  not 
divested  by  void  tax  sales— when  record  of  tax  deed  under  curative 
statute  iuenectual  to  validate  title. 

See  Real  Property,  4-9. 

STATUTE  OF  LIMITATIONS. 

Pledgee,  with  only  general  authority  to  sell,  not  agent  of  pledgor  for 
purpose  of  suspending  running  of  Statute  of  Limitations — running  of 
statute  not  affected  by  failure  of  pledgor  to  object  to  sale  —  when  written 
promise  to  pay  deficiency  after  sale  of  collateral  does  not  bar  running  of 
statute. 

See  Limitation  op  Actions,  3-6. 

When  payment  of  interest  on  mortgage  by  one  of  several  owners 
of  the  equfty  of  redemption  prevents  the  running  of  the  Statute  of 
Limitations. 

See  Mortgage. 

STATUTES. 

Unconstitutionalitv  of  provisions  of  Public  Health  Law  relating  to 
licensing  of  undertakers. 

See  Constitutional  Law,  1-4. 
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Statutory  provisions  autljorizing  the  securing  of  evidence  of  violationg 
of  Stock  1  rimsfer  Thx  I^w  from  private  books  and  papers  unconstitu- 
tioMal  —  when  invalidity  of  part  uf  statute  docs  not  affect  remainder. 

8ef  CoNSTirrTioNAL  Law,  5-7. 

Constitutionality  of  provisions  of  Public  Health  Law  regulating  sale 
of  drugs  and  metiicines. 

Set  Constitutional  Law,  &-10. 

STOOKa 

When  subscrilicr  to  stock  of  building  and  savings  association  not 
entitled  to  withdraw  stock  and  recoYt-r  value  thereof. 

See  Associations. 

STOCK  TRANSFEB  TAX. 

Statutory  provision  authorizing  the  securing  of  evidence  of  violations  of 
law  from  private  books  and  papers  unconstitutional. 

See  Constitutional  Law,  5-7. 

STBBETS. 

Construction  by  city  of  subway  and  operation  of  railroad  therein  a 
business  enterprise  and  not  a  street  use — liability  of  city  to  owners  of 
fee  of  street  and  to  abutting  property  owners  —  measure  of  damages. 

See  Eminent  Domain,  1-10. 

SXJBPCENAa 

Aiding,  procuring  or  advising  disobedience  to  a  subpcena  constitutes 
contempt. 

See  Contempt,  1-3. 

SUBROGATION. 

Owner  of  building  who  has  paid  for  water  supplied  a  tenant  through  a 
meter  may  be  subrogated  Uy  lien  of  city  and  recover  amount  from  tenant. 

See  Landloud  and  Tenant. 

SUBWATa 

Construction  by  city  of  New  York  of  subway  and  operation  of  railroad 
therein  a  business  enterprise  and  not  a  street  use  —  liability  of  city  for 
value  of  abutting  property  taken  and  damages  to  remainder — liability 
foi  interference  witli  lateral  support  —  measure  of  damages. 

See  Eminent  Domain,  1-10. 

SUFFRAGE. 

Construction  of  provisions  of  Election  Law  relating  to  single  cross  X 
mark  on  ballot. 

See  Elections,  1. 

SURNAMES. 

When  may  be  lawfully  changed  without  application  to  the  court. 

See  Names,  1. 


Wliat  special  franchi9e  taxes  may  be  deducted,  in  valuation  of  special  f  ran- 
chise  under  net  earnings  rule.  The  special  franchise  taxes,  which  may  be 
deducted  from  the  gross  earnings  of  a  corporation  for  the  purpose  of 
assessing  a  special  franchise  tax  under  the  net  earnings  rule  include  only 
such  as  have  accrued  against  and  have  in  fact  been  paid  by  it  during  the 
period  in  which  the  net  earnings  are  taken  as  the  basis  of  the  valuation. 
It  is  not  proper  to  include  as  a  part  of  the  expenses  of  the  corporation  for 
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thut  period  the  estimated  amount  of  the  special  fraDchisc  tax  then  in  proc- 
ess of  ascertainment.  People  ex  rel,  Jamaicii  Water  Supply  Co,  y.  State 
Board  of  Tax  Comra.  89 

See  City  of  New  York  v.  Hohderber  (Mem  ),  507. 

Stock  transfer  \a\x  —  statutory  provision  authorizing  the  securing 
of  evidence  of  violation  of  law  from  private  booKis  and  papers 
unconstitutional. 

See  Constitutional  Law,  6-7. 

Invalid  sale  of  wild  or  non-resident  lands  for  unpaid  taxes  —  curative 
statute  does  not  operate  as  Statute  of  Limitations  m  favor  of  the  state 
unless  lands  are  advertised  as  required  by  statute —  when  tax  is  void  for 
irregularities  the  record  of  the  tax  deed  under  the  curative  statute  is 
ineffectual  to  validate  the  title. 

See  Real  Pkoperty,  4-9. 

TENANTS  IN  COMMON. 

When  payment  of  interest  on  mortgage  by  one  of  several  owners 
of  the  equity  of  redemption  prevents  uie  running  of  the  Statute  of 
Limitations. 

See  Mortgage. 

TITLE. 

Validity  of  sale  on  foreclosure  of  mortgage  by  advertisement  —  pur- 
chase of  real  property  by  guardian  in  socage  of  owner  voidable  —  posses- 
sion of  life  tenant  or  his  grantee  not  adverse  to  title  of  remainderman. 

See  Real  Propeiity,  1-3. 

Invalid  sale  of  wild  or  non-resident  lands  for  unpaid  taxes  —  curative 
statute  — invalidity  of  title  of  state  to  lands  bid  in  at  ttix  sales — in  action 
of  ejectment  by  state,  defendant  need  not  prove  title  —  nakeci  possession 
sufficient  defense,  when  plaintiff  fails  to  prove  title  —  when  record  of  tax 
deed  under  cumtive  sttitute  ineffectual  to  validate  title. 

See  Real  Property,  4-9. 

When  gnuHee's  knowledge  of  existing  easements  does  not  defeat  his 
right  to  object  to  title. 

See  Vendor  and  Purchaser,  L 

TRADE  NAMES. 

1.  Construction  and  application  of  statute  prohibiting  a  corporation  from 
using  tfie  same  name  as  another.  Whether  a  court  will  interfere  on  behalf 
of  a  person  or  corporation  to  prevent  the  use  of  the  same  or  a  similar 
name  or  designation  by  another  person  or  corporation  in  a  particular  case 
Is  dependent  upon  the  identity  or  similarity  of  the  names  and  of  the 
business  carried  on,  how  far  the  name  is  a  true  description  of  the  article 
manufactured,  the  extent  of  the  confusion  which  may  be  created  or  appre- 
hended, and  other  circumstances  which  may  justly  influence  the  judpf- 
ment  of  the  court.  Such  relief  will  not  be  granted  where  the  only  con- 
fusion results  from  similarity  of  names  and  not  from  the  manner  of  their 
use.     Corning  Glass  Works  v.  Corning  Cut  Class  Co.  178 

2.  When  injunction  will  not  he  granted  to  restrain  use  of  similar  trade 
name.  The  Corning  Glass  Works,  which  was  first  organized,  never 
engaged  in  the  cutting  of  glass.  The  Corning  Cut  Glass  Company  was 
incorporated  for  the  purpose  of  buying.  man\ifacturing  and  dealing  m  cut 
and  other  kinds  of  glass;  both  companies  carried  on  business  in  the  city 
of  Corning.  The  Corning  Glass  Works  has  not  sustained  any  damage  in 
its  business  from  the  acts  of  defendant  or  by  its  use  of  the  name  Corning 
Cut  Glass  Company.  There  is  no  identity  in  the  business  carried  on. 
Defendant's  name  distinguishes  the  article  it  offers  to  the  trade  and  there 

42 
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is  no  competition  or  rivalry  between  plaintiff  and  defendant.  Hdd^  that 
the  plaintiff  cannot  acquire  any  exclusive  right  to  use  the  name  of  the 
city  in  its  title;  that  defendant  is  not  within  the  inhibition  either  of  the 
rule  established  by  the  decisions,  or  the  statutory  provision  which  pro- 
hibits the  adoption  in  a  certiticute  of  incorporation  of  "  the  same  name 
as  a  corporation  authorized  to  do  business  under  the  laws  of  this  state, 
or  a  name  so  nearly  resembling  it  as  to  be  calculated  to  decdve/'         Id, 

Erroneous  granting  of  injunction  restraining  use  of. 
See  Contract. 

TBTATi. 

1.  Pleading — Allegation  of  damage$  for  perianal  injuries.  Where  one 
alleges  and  proves  that  he  has  been  injured  in  his  person  the  law  implies 
that  damages  result  from  such  injury,  and  he  may  recover  such  dam- 
ages as  necessnrily,  usually  and  immediately  flow  therefrom,  under  a  gen- 
eral allegation  in  the  complaint  that  damages  have  been  sustained  by  him 
by  reason  of  such  injury.  If  a  defendant  desires  to  be  further  informed 
of  the  specific  claim  under  such  general  allegations  he  may,  through  a 
bill  of  particulars  or  an  order  to  make  more  definite  and  certain,  obtain 
a  statement  in  greater  detail  of  the  claim  of  his  opponent.  Keefe  v. 
Lee.  68 

2.  Parties  held  to  allegations  of  pleadings  or  to  facts  necessarily,  natu- 
rally and  ordinarily  resulting  titerefrofn.  A  party  to  an  action  has  a  right 
to  rely  upon  the  court  at  Trial  Term  holding  his  opponent  to  the  alle^- 
tions  of  his  pleading,  or  to  facts  necessarily,  naturally  and  ordinarily 
resulting  from  the  facts  alleged,  and  where  the  damages,  although  the 
natural  consequences  of  the  act  complained  of,  are  not  the  necessary 
result  of  it,  they  are  termed  special  damages  and  must  be  particularly 
specified  in  the  complaint  or  a  plaintiff  will  not  be  permitted  to  give 
evidence  of  them  at  the  trial.  Id. 

8.  Negligence  —  Plainliff  cannot  recover  for  injuries  not  alleged  or  resulting 
from  injuries  alleged.  In  an  action  to  recover  damages  for  personal  inju- 
ries inflicted  by  a  vicious  horse  the  complaint  alleges,  among  other  things, 
that  the  horse  struck  plaintiff  "  upon  the  head,  breaking  his  skull,  tearing 
the  skin  and  scalp  therefrom,"  and  further  that  by  such  attack  the  plain- 
tiff was  seriously  and  permanently  injured  through  his  head,  skull,  eyes 
and  bruises  to  his  right  leg  and  body.  The  complaint  does  not,  directly 
or  indirectly,  allege  that  plaintiff's  deafness  is  the  result  of  his  injuries; 
deafness  is  not  a  necessary,  natural  or  ordinary  result  of  the  injuries 
alleged  nor  are  there  general  words  in  tlie  complaint  which  will  permit 
evidence  thereof.  Held,  error  to  admit  evidence  on  the  trial  that  plain- 
tiff's hearing  was  permanently  injured  and  that  such  impaired  hearing 
was  caused  by  said  injuries.  Id. 

4.  When  ansu>er8  to  qitestions  submitted  to  jury  in  equity  action  do  not 
constitute  a  special  verdict.  The  court  does  not  by  submitting  two  of 
several  questions  of  fact  in  an  equity  action  to  a  jury  for  their  answer 
constitute  such  answers  a  special  verdict.  It  is  in  substance  a  trial  by 
the  court  without  a  jury,  and  a  decision  upon  the  whole  evidence  with 
the  aid  of  the  findings  of  the  jury  upon  the  questions  of  fact  submitted 
to  it     Duclos  V.  Kelley.  76 

5.  Witnesses  —  W7ien  unfriendly  mtness  may  be  cross-examined  for  the 
puipose  of  showing  that  he  is  biased  or  hostile  to  party  against  whom  he  is 
called  to  testify.  Unless  a  witness  unqualifiedly  admits  that  he  is  actu- 
ated by  motives  of  hostility  against  a  partv,  cross-examination  for  the 
purpose  of  showing  that  he  is  biased  agafnst,  or  hostile  to  the  party 
against  whom  he  is  calle(i  to  testify,  is  permissible.  When  the  witness 
denies  bias  or  hostility  absolutely,  or  admits  it  with  qualifications,  the 
party  cross-examining  may  properly  supplement  such  denial  or  qualified 
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admission  by  ^ving  testimony  tending  to  show  afflrmative  acts  or  declara- 
tions of  hostility.  But  he  cannot  draw  from  another  witness  his  own 
declarations  and  mental  processes  tending  to  disgmce  or  discredit  the 
unfriendly  witness.     Potter  v.  Browtie,  288 

6.  WJun  party  bound  byansteera  elicited  on  croM-examination.  Although 
a  witness  may  be  discredited  or  disgraced  by  his  own  admissions  upon 
cross-examination,  if  the  effort  to  obtain  such  admission  fails,  that  col- 
lateral issue  cannot  be  pursued  by  the  examination  of  other  witnesses, 
since  the  cross  examining  counsel  is  bound  by  the  answers  elicited  on 
such  examination.  Id. 

For  murder  —  sufficiency  of  evidence  to  warrant  conviction  —  confes- 
sions —  evidence  in  proof  thereof. 

SeeCiiUiBS,  1,  2. 

For  murder  —  sufficiency  of  evidence  to  warrant  Conviction  —  insanity 

—  motion  for  new  trial  —  weighing  of  affidavits  —  inadequacy  of  affida- 
vits to  show  mental  irresponsibility. 

See  Crimes,  3-6. 

For  murder  committed  while  engaged  in  the  commission  of  a  burglary 

—  when  refusal  of  court  to  charge  the  various  degrees  of  murder  is  not 
erroneous. 

See  Grimes,  8. 

Erroneous  admission  in  evidence  of  entries  in  books  of  account. 
See  EvIDE^XE. 

When  complaint,  as  explained  and  limited  by  opening  of  counsel,  fails 
to  state  facts  sufficient  to  constitute  a  ctiuseof  action,  it  must  be  dismissed 

—  when  statement  of  counsel  in  opening  does  not  warrant  a  dismissal  of 
complaint. 

See  False  Imprisonment,  1-3. 

Action  for  libel  —  burden  of  proof  —  insufficiency  of  evidence  to  war- 
rant inference  of  malice. 

See  Libel,  o,  6. 

When  plaintiff  may  properly  rely  on  admissions  in  answer. 
iSf«  Municipal  CoRPORATPON 8,  3. 

Wiien  evidence  as  to  contributory  negligence  insufficient  to  bar  recov- 
ery—  what  evidence  of  failure  to  nng  l)eirat  railroad  crossing  necessary 
to  warrant  submission  of  question  to  jury. 

See  Negligence,  2,  3. 

Witness  in  action  for  slander  cannot  state  what  effect  the  slanderous 
statement  had,  in  his  mind,  upon  the  reputation  of  the  plaintiff  —  ques- 
tion of  fact  —  erroneous  charge. 

See  Slander. 

TBUSTS. 

1.  Construction  oj  testamentary  trust.  A  trust  contemplates  the  hold- 
ing of  property  by  one  for  the  benefit  of  another,  and,  consequently,  the 
same  person  may  not  at  the  same  time  be  both  sole  trustee  and  sole  bene- 
ficiary of  the  same  interest.     Weeks  v.  Frankel.  304 

2.  Temporary  merger  of  legal  and  beneficial  estate  —  Rrercitte  of  power  of 
sale.  A  testator  created  a  trust  of  all  his  real  estate  with  power  to  his  two 
trustees  to  sell  and  convey  the  same.  The  net  income  of  the  property 
to  go  to  his  son,  who  was  one  of  the  trustees,  until  the  testator's  eldest 
grandchild  should  arrive  at  his  majority,  or  until  the  death  of  his  son, 
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the  executor.  From  that  time,  until  such  eldest  grandchild  arrives  at 
the  age  of  twenty -Ave  years,  or  shall  die,  the  income  is  to  be  paid  to  tes- 
tator's grandchildren  in  equal  shares.  Thereafter  the  trust  terminates  and 
the  estate  goes  to  the  grandchildren.  One  of  the  trustees  died  leaving  tes- 
tator's son.  who  is  the  sole  beneficiary  until  the  eldest  grandchild  arrives 
at  the  age  of  twenty-one,  sole  trustee.  Two  grandchildren  survive, 
neither  of  whom  has  reached  majority.  Held,  that  so  soon  as  his 
CO- trustee  died,  the  survivor  became  entitled  to  the  sole  possession  as 
well  as  to  the  entire  rents  and  profits,  and,  therefore,  under  the  provisions 
of  the  statute  his  interest  became  a  legal  estate,  in  which  his  beneficial 
estat-e  merged,  and  so  continues  until  the  same  is  terminated  by  the 
arrival  of  the  eldest  grandchild  at  the  age  of  twentv  one  years,  and 
when  that  time  arrives  the  trust  estate  for  the  benefit  of  the  grand- 
children commences  and  continues  until  the  trust  under  the  provisions 
of  the  will  is  terminated.  Hence  there  is  nothing  in  the  provision  which 
makes  the  son  a  trustee  for  himself  that  is  inconsistent  with  his  acts  as 
trustee  for  his  own  children  for  the  period  of  time  specified  in  the  will, 
and  nothing  in  the  provisions  of  the  trust  that  impairs  his  right  to  exer- 
cise the  power  of  sale  given  him  by  the  will.  Id. 

See  Caffry  v.  Wilkie  (Mem.),  552. 

Testamentary  trust  with  power  to  sell  land  and  distribute  the  pro- 
ceeds —  when  power  of  sale  is  not  affected  by  the  invalidity  of  a  devise. 

See  Real  PitoPEKTv,  13. 

Limitation  in  will  to  child  or  children  of  a  ceBtui  que  trust  does  not 
include  an  adopted  child. 

See  Will,  3. 

XTKDERTAXEBS. 

Unconstitutionality  (tf  provisions  of  Public  Health  Law  relating  to 
licensing  of  undertakers. 

See  Constitutional  Law,  1-4. 

VENBOB  AND  FXTBXIIHASEB. 

1.  Re(tl  property — Easements  —  Wfien  grantee's  knmtUdge  of  existing 
easenieiUs  does  not  defeat  his  right  to  object  to  a  title.  It  is  the  settled  law 
of  this  state  that  the  knowledge,  in  a  grantee,  of  existing  easements  does 
not  defeat  his  right  to  object  to  a  title,  except  in  the  case  of  a  public  high- 
way and  the  lawful  structures  thereon.    Pryor  v.  City  of  Buffalo.        123 

2.  Bate  of  interest  after  breach  of  contract.  The  rate  of  interest  is  fixed 
by  a  contract  to  pay  money  up  to  the  time  of  default,  but  after  breach 
the  rate  of  interest  is  determined,  not  by  the  contract,  but  by  statute.    Id. 

3.  Specific  performance  of  covenant,  in  contract  for  sale  of  lands,  to  aeeepi 
reconveyance  ami  repay  purcluise  pric-e  —  Rate  of  interest.  The  city  of 
Buffalo,  in  a  conveyance  to  the  plaintiffs,  agreed  in  substance  that  within 
one  3'ear  from  the  date  thereof  it  would  give  to  the  plaintiffs  good  title  and 
possession  to  the  whole  and  every  part  of  certain  premises  described 
therein,  free  and  clear  of  liens  and  incumbrances  of  every  kind,  name  and 
nature  "other  than  those  now  on  such  premises."  In  case  of  failure  to 
give  good  title  within  twelve  months,  the  city  agreed,  upon  receiving  a 
reconveyance  of  the  property,  to  repay  the  purchase  money,  with  three 
per  cent  interest  from  the  date  of  the  conveyance  from  the  city  to  the 
plaintiffs.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, at  the  time  of  the  conveyance,  occupied  a  portion  of  the  premises 
by  its  tracks,  a  fact  which  was  known  to  the  plaintiffs,  but  they  did  not 
know  of  its  legal  right  to  maintain  them.  The  railroad  company  had  at 
that  time  acquired  title  to  at  least  a  substantial  portion  of  such  premises, 
and  in  consequence  thereof  the  city  could  not  give  a  good  title  to  the 
plaintiffs.    The  city  failed  to  perform  its  covenants;  refused,  on  plaintiffs* 
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tender  of  a  deed  of  reconveyance,  to  accept  the  same,  and  declined  to  repay 
the  purchase  money  upon  the  ground  that  plaintiffs  must  he  deemed  to 
have  contracted  with  reference  to  the  occupancy  by  the  railroad  company, 
and  was  bound  to  accept  the  title  thus  incumbered.  The  purchase  price 
was  in  the  meanwhile  held  as  a  special  fund  by  the  city.  This  action 
was  brought  to  compel  the  city  to  specifically  perform  its  contract  to 
repay  plaintiffs  such  purchase  price.  Held,  that  the  city  of  Buffalo  is  sub- 
jected to  no  special  hardship  by  being  required  to  strictly  perform  its 
special  covenant  to  accept  a  reconveyance  and  repay  the  purchase  money, 
while  plaintiffs  have  paid  out  a  large  sum  and  received  a  conveyance  of 
property  which  turns  out,  upon  subsequent  examination,  to  be  absolutely 
useless  for  the  purposes  contemplated.  Hence,  the  city  must  repay  the 
moneys  received  by  it,  with  interest  at  the  rate  agreed  upon  up  to  the 
date  when  it  refused,  upon  demand,  to  repay  the  purchase  price,  and  with 
interest  thereafter  at  the  legal  rate.  Id. 

4.  Real  property  —  WJien  loss  hy  fire  hefoie  delivery  of  deed  must  fall  on 
purchaser.  A  loss  by  fire,  or  other  ac(!ident,  not  due  to  the  fault  of  the 
vendor,  must  fall  lipon  the  vendee  when  the  title  is  satisfactory  and 
the  contract  is,  therefore,  capable  of  being  specifically  performed  by  the 
vendor.     Seicell  v.  Underhill.  168 

See  State  Bank  v.  Wilchimky  (Mem.),  578. 

Conveyance  with  reservation  of  damages  resulting  from  construction  of 
an  elevatetl  railroad  —  when  reservation  personal  to  first  grantees  and  not 
binding  upon  subsequent  purchasers. 

See  Real  Pkopeuty,  10. 

VILIiAGE& 

What  constitutes  a  village  purpose  —  unconstitutionality  of  statute 
authorizing  application  of  village  funds  for  care  of  roads  not  dedicated  to 
village. 

See  Constitutional  Law,  11-13. 

Payment  of  obligations  —  when  water  commissioners  are  agents  of  vil- 
lage with  power  to  contract  binding  obligations  —  enforcement  of  claim 
by  creditor. 

See  Municipal  Corpouations,  1,  2. 

VOTING. 

Construction  of  provisions  of  Election  Law  relating  to  single  cross  X 
mark  on  ballot. 

See  Elections,  1. 

WILL. 

1.  Comity  —  Legal  status  of  child  ado^yted  in  another  state.  The  legal 
status  of  an  adopted  child,  acquired  by  the  law  of  adoption,  is  by  the  law 
of  comity  recognized  in  every  other  jurisdiction  where  such  status  becomes 
material  in  determining  the  right  to  take  property  by  will  or  inheritance, 
so  that  children  of  foreign  adoption,  whose  rights  are  to  be  adjudicated 
upon  here,  should  be  regarded  in  the  stime  light  as  though  they  had  been 
duly  adopted  under  the  laws  of  New  York.     Matter  of  Leask.  193 

2.  Rights  acquired  by  adoption,  under  statutes  of  this  state.  In  case  of 
adoption  under  the  statute  of  this  state  the  foster  parent  and  the  minor 
have  all  the  rights  of  parent  and  child,  including  the  right  of  inheritance 
from  each  other;  but  a  limitation,  in  a  deed  or  will,  to  a  child  or  children 
or  conditional  upon  the  survivorship  of  a  child  or  children,  is  not  deemed 
to  include  an  adopted  child  where  the  grantor  or  testator  is  a  stranger  to 
the  adoption.  Id. 
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WILL—  Continued. 

8.  Limitation  in  mil  to  ehUd  or  children  of  a  eeitui  que  trfui  doet  noi 
include  an  adapted  e^uld,  A  testator  gave  a  certain  sum  to  his  executors 
to  piiy  the  income  tliereof  to  his  nephew  *' during  his  life,  and,  upon  his 
death  leiwing  a  child  or  children  surviving  him,  to  pay  over  the  principal 
of  said  sum  to  such  child  or  children."  In  the  event  of  testator's  nephew 
"  leaving  no  children  surviving  him/'  the  trust  fund  was  to  "  revert  to  and 
become  a  part  of  "  the  testator's  residuary  estate.  After  testator's  death 
his  nephew  died  leaving  no  issue,  but  left  a  child  adopted  under  the  laws 
of  California  surviving  him.  Held^  that  such  adopted  child  cannot  be 
deemed  the  child  of  testator's  nephew  so  as  to  defeat  the  rights  of  remain- 
dermen, and  that  the  residuary  legatees  of  testator  are,  under  the  statute, 
to  be  considered  such  reraainaermen.  Id. 

SeeEndreuY,  F»Yfey  (Mem.).  541;  Young  y,  Duhoi9QlLtm.\bi^\  Mat- 
ter of  Lamport  (Mem.),  583;  Simpson  v.  Simpson  (Mem.)»  586; 
Satterly  v.  DemcJc  (Mem.),  590;  Bayley  v.  Beekman  (Mem.),  593- 
Datite  V.  Duties  (Mem.)»  598;  Carolan  v.  (XDonneU  (Mem.)  599; 
Walter  v.  Walter  (Mem.),  606. 

A  person  named  as  executor  in  a  will,  probate  of  which  has  been  denied, 
cannot  recover  from  the  estate  moneys  expended  in  the  unsuccessful 
attempt  to  establish  the  will. 

See  Executors  and  Administrators. 

Testamentary  trust  —  temporary  merger  of  legal  and  beneficial  estate  — 
exercise  of  power  of  sale. 

See  Trusts,  1,  2. 

WITNESSES. 

When  uufricudly  witness  may  he  cross-examined  for  the  purpose  of 
showing  that  he  is  biased  or  hostile  to  party  against  whom  he  is  called  to 
testify. 

See  Trial,  5. 
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CULLEN,   Cll.    J. 
MOBTQAGE. 

Foreclosure  by  advertiBexnent ;  Bale  not  void  because  notice 
not  served  upon  personal  representatives  of  mortgagor, 
when  mortgagor  and  executrix  of  his  will  are  dead,  and 
no  successor  appointed ;  Purchase  at  foreclosure  sale  by 
assignee  of  mortgage,  who  was  also  life  tenant  of 
premises  and  guardian  in  socage  of  infant  devisee, 
entitled  to  premises  on  termination  of  life  estate ; 
When  sale  voidable  by  such  devisee. 

Jefferson  v.  Bangs,  35,  37. 

OONTEMPT. 

Disobedience  to  a  subpoena;  One  who  aids,  procures  or 
advises  disobedience  to  a  subpoena  is  guilty  of  criminal 
contempt. 

People  ex  rel.  Drake  v.  Andrews,  53,  55, 


Pleading^;  When  plaintiff  in  action  for  negligence  is  not 
limited  to  proof  of  injuries  alleged  in  his  complaint; 
Damages ;  When  judgment  for  plaintiff  should  not  be 
reversed  because  damages  were  allowed  for  injuries  not 
alleged  in  complaint.    (Dis.  op.) 

Keefe  v.  Lee,  68,  74. 

EMINENT  DOMAIN. 

Cosistruction  of  subway  in  the  city  of  New  York  under  the 
Bapid  Transit  Acts ;  Construction  of  subway  and  opera* 
tion  of  railroad  therein  not  a  street  use  under  the  law, 
or  within  contemplation  of  the  original  owner,  who 
gave  perpetual  right  of  way  for  street  purposes; 
Damages ;  Abutting  owner  of  bed  of  street  entitled  to 
damages  caused  to  support  of  his  building  and  to  full 
value  of  property  taken  without  deduction  for  bene- 
fits; Abutting  owner  who  owns  no  part  of  the  street 
entitled  to  damages  for  injuries  inflicted  upon  his  ease- 
ments and  for  the  interference  with  his  lateral  support. 
(Con.  op.) 

Matter  of  Riipid  Transit  R,  R.  Comrs,  81,  111. 


664  TABULAR  LIST  OF  OPINIONS. 


Invalid  sale  of  wild  or  non-resident  lands  for  unpaid  taxes ; 
Curative  statute  (L.  1885,  ch.  448)  does  not  operate  as 
Statute  of  lamitations  in  favor  of  the  state  unless  lands 
are  advertised  pursuant  to  chapter  453  of  Laws  of 
1885 ;  Action  of  ejectment  by  the  state ;  State  must 
prove  title;  When  tax  is  void  for  irregularities  the 
record  of  the  tax  deed  under  the  curative  statute 
(L.  1885,  ch.  448)  is  ineffectual  to  validate  the  title. 
People  V.  Inniaa,  200.  203. 


Crourt  of  Special  Sessions :  Effect  of  discharge  by  examining 
magistrate;  When  discharged  prisoner  may  be  there- 
after prosecuted  for  the  same  offense. 
People  V.  Dillon,  254,  256. 

MUNICIPAL  OOBPOBATIONS. 

Methods  of  paying  obligations  of  municipal  corporations ; 
When  water   commissioners   of  a   village  are  agents 
thereof  with  power  to  contract  obligations  binding  on 
the  village  ;  Enforcement  thereof  by  creditor. 
Davidson  v.  Village  of  White  Plains,  266,  268. 

ELECTION  LAW. 

Construction  of  provisions  relating  to  single  cross  X  mark  on 
ballot.    (Dis.  op.) 
Matter  of  Fallon,  336,  339. 

ELECTIONS. 

Mandamus  will  not  lie  to  compel  inspectors  to  meet  and  count 
ballots  "  protested  as  marked  for  identification ''  which 
were  not  counted  for  any  candidate.   (Dis.  op.) 
People  ex  rel.  McLaughlin  v.  Ammenwerth,  340,  344. 

REAL  FROPEBTT. 

Testamentary  power  of  sale;  When  executor,  clothed  with 
naked  power  of  sale,  may  create,  by  covenant,  an  ease- 
ment for  benefit  of  land  conveyed,  upon  adjoining  land 
to  be  sold  subsequently. 
Simmons  v.  Crisfield,  365,  367. 

NEGLIGENCE. 

Action  for  death  of  employee  killed  by  railroad  car ;  Contribu- 
tory negligence  by  deceased ;  When  brakeman,  even  if 
negligent,  not  vice-principal  of  railroad  company  within 
meaning  of  chapter  667,  Laws  of  1906. 

Hallork  v.  New  York,  O.  &  W.  R.  Co.,  450,  451. 
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STBEETS  AND  HIGHWAYS. 

Mere  travel  by  the  public  upon  a  road,  without  action  by  the 
authorities  in  repairing  or  maintaining  it,  does  not  con- 
stitute an  acceptance  of  a  dedication  of  such  road ; 
Unconstitutionality  of  statute  CL,  1007,  ch.  93)  authoriz- 
ing application  of  village  funds  for  care  of  roads  not 
dedicated  to  village. 
Smith  V.  Sinythe,  457.  459. 
LIBEL. 

Privileged    communications;   When  communication  is   pre- 
sumptively   privileged,    plaintiff   must    show    falsity 
thereof,  and  that  it  was  actuated  by  malice ;  Evidence  ; 
When  questions  are  for  the  jury ;  When  for  the  court. 
Ashcroft  V.  Hammond,  488,  490. 

Gray,  J. 

BANKBUPTCY. 

'^  Fixed  liabilities,"  released  by  a  discharge  in  bankruptcy, 
defined ;  Obligations  which  may  arise  under  an  execu- 
tory contract  axe  not  "  fixed  liabilities  "  which  may  be 
discharged. 
Phenix  National  Bank  v.  Waterbury,  161,  163. 

REAL  FBOPEBTY. 

Vendor  and  purchaser ;  When  loss  by  fire  before  delivery  of 
deed  must  fall  on  vendee. 
Sewell  V.  Underhill,  168.  169. 

TRADE  NAMEa. 

Construction  and  application  of  statute  prohibiting  a  corpora- 
tion from  using  the  same  name  as  another ;  When  injunc- 
tion will  not  be  granted  to  restrain  use  of  similar  name. 
Corning  Glass  Works  v.  Corning  C.  G.  Co.,  173,  176. 

INSURANCE  (CASUALTY). 

When  receivers  of  insolvent  casualty  association  may  make 
valid  assessment  upon  its  members ;  Right  of  non-resi- 
dent receiver  of  such  corporation  to  maintain  action  for 
such  assessment  against  member  residing  in  this  state. 
Stone  V.  Pcnn  Yan,  K.  P.  &  B.  Railway,  279,  283. 

LABOR  LAW. 

Provision  requiring  materials  to  be  hoisted  inside  of  certain 
buildings  relates  to  the  construction  of  new  buildings, 
not  to  the  alteration  of  old  btdldings. 
I^ockhart  v.  Hoffman,  331,  332. 

ELECTIONS. 

ICandamus  will  lie  to  compel  inspectors  to  meet  and  count 
ballots '^  protested  as  marked  for  identification  "  which 
were  not  counted  for  any  candidate. 
People  ex  rel.  McLaughlin  v.  Ammenwerth,  340,  341. 
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JUBISDICnON. 

Appellate  Division  has  right  to  exercise  its  discretion  in 
refusing  to  entertain  jurisdiction  of  action ;  Administra- 
tor appointed  by  fraud  or  collusion,  for  the  purpose  of 
bringing  an  action  for  tort  committed  in  another  state, 
has  no  standing  in  our  courts. 
Pietraoia  v.  N.  J.  &  H.  R.  R.  &  F.  Co.,  434^  4d7. 

LIBEL. 

Justification  by  defendants ;  Damages ;  Seduction  of  damages 
by  facts  proved  in  justification ;  Facts  proved  in  justifi- 
cation of  one  libelous  statement  may  not  be  considered 
in  mitigation  of  another. 
Gressmau  v.  MorniDg  Journal  Assn.,  474,  478. 

Edward  T.  Bartlett,  J. 

BTHLDING  AND  aAVINOS  ASSOCIATION. 

Withdrawal  of  stock ;  When  subscriber  entitled  to  withdraw 
stock  and  recover  withdrawal  value  thereol    (Dis.  op.) 
Iloyt  Y.  Harbor  <&  Suburban  B.  <&S.  Assn.,  113,  119. 

BBAL  PBOPEBTY. 

Easements ;  When  grantee's  knowledge  of  existing  easements 
does  not  defeat  his  right  to  object  to  a  title ;  Interest ; 
Bate,  after  breach  of  contract. 
Pryor  v.  City  of  Buffalo,  123,  132. 

MASTER  AND  SE&VANT. 

Labor  Law ;  Duty  of  master,  who  employs  young  children  to 
work  near  revolving  shafting,  to  provide  safeguards  for 
their  protection ;  Questions  of  fact. 
Kirwan  v.  American  Lithographic  Co.,  413,  415. 

IIaight,  J. 

PUBLIC  SERVICE  COMMISSIONS  LAW. 

Purposes  of  the  act ;  Authority  of  the  commission  to  regulate 
the  issuing  of  corporate  stocks  and  bonds ;  Commission 
empowered  to  prevent  issuing  of  securities  for  fictitious 
debts,  for  the  inflation  of  stocks  and  bonds  or  other 
improper  purposes;  Commissioners  cannot  substitute 
their  judgment  for  that  of  stockholders  and  directors 
and  restrain  the  issuing  of  bonds  for  bona  fide  debts  or 
legitimate  purposes. 
People  ex  rel.  D.  &  II.  Co.  ▼.  Stevens,  1,  4. 

BILLS,  NOTES  AND  CHECKS. 

Liability  of  indorsers ;  Effect  of  conditional  payment  of  note. 

Jeflferson  County  Nat.  Bank  v.  Dewey,  14,  16. 
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BEAL  FBOPE&TY. 

Oonveyance  with  reservation  of  damages  resulting  from  con- 
struction of  an  elevated  railroad ;  When  reservation  per- 
sonal to  first  grantees  and  not  binding  ui>on  subsequent 
,  purchasers. 
Maurer  y.  Friedman,  248,  240. 

gbuces. 

Ctourt  of  Special  Sessions ;  Effect  of  discharge  by  examining 
magistrate;  When  discharged  prisoner  may  be  there- 
after prosecuted  for  the  same  offense.    (Dis.  op.) 
People  ▼.  Dillon,  254,  259. 

TRUST. 

Ctonstruction  of  testamentary  trust;   Temporary  merger  of 
legal  and  beneficial  estate ;  Exercise  of  i>ower  of  sale. 
Weeks  v.  Frankel,  804,  806. 

MOBTQAGE. 

Statute  of  Limitations ;  When  payment  of  interest  on  mort- 
gage by  one  of  several  owners  of  the  equity  of  redemp- 
tion prevents  the  running  of  the  Statute  of  Limitntions. 
Clute  y.  Clute,  480,  441. 

Vann,  J. 
MASTER  AKB  SERVANT. 

Question  for  jury  as  to  negligence  and  contributory  negli- 
gence. 
Kirby  v.  Montgomery  Brothers  &  Co.,  27,  29. 

EMINENT  DOMAIN. 

Construction  of  subway  in  the  city  of  New  York  under  the 
Rapid  Transit  Acts ;  Construction  of  subway  and  opera- 
tion of  railroad  therein  not  a  street  use  under  the  law, 
or  within  contemplation  of  the  orig^al  owner,  who 
gave  perpetual  right  of  way  for  street  purposes; 
Damages ;  Abutting  owner  of  bed  of  street  entitled  to 
damages  caused  to  support  of  his  building  and  to  full 
value  of  property  taken  without  deduction  for  benefits ; 
Abutting  owner  who  owns  no  part  of  the  street  entitled 
to  damages  for  injuries  inflicted  upon  his  easements  and 
for  the  interference  with  his  lateral  8upi>ort. 
Matter  of  Rapid  Transit  R.  R.  Comrs.,  81,  98. 

MXTRDER. 

Indictment  of  two  defendants  for  murder  committed  by  one  of 
them  while  they  were  engaged  in  busglary ;  Sufficiency 
of  evidence  to  sustain  a  verdict  convicting  one  of  the 
defendants ;  Confession ;  Evidence  in  proof  thereol 
People  V.  Giro,  152,  154. 
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Appeal  from  final  judgment,  entered  after  reversal  by  Appel* 
late  Divieion  of  interlocutory  judgment,  cannot  be  taken 
directly  to  Court  of  Appeals. 
Will  V.  Bttrnwcil.  208.  299. 

APPEAL. 

Appeal  may  be  taken  directly  to  the  Court  of  Appeals  from 
final  judgment  entered  after  reversal  by  Appellate  Divi- 
sion of  order  granting  a  new  triaL 
Girling  v.  Cily  of  New  York,  302,  303. 


Purchase  by  junk  dealers  of  wire  and  metals  stolen  from  rail- 
road, telephone  and  telegraph  companies ;  Construction 
and  application  of  statute  making  the  purchase  of  such 
materials  a  crime ;  When  second  indictment  for  same 
oifense  may  be  found  against  same  defendant. 
People  V.  Roscntlml,  394,  397. 

CHATTEL  MOBTGAGE. 

Purchase  of  chattels  by  corporation  subject  to  a  purchase- 
money  mortgage  and  a  covenant  on  its  part  to  renew ; 
When  renewal  of  such  mortgage  not  in  violation  of  stat- 
ute requiring  consent  of  stockholders  to  mortg^aging  of 
corporate  property ;  When  not  in  violation  of  section  48 
of  the  Stock  Corporation  Law  prohibiting  transfers  by  a 
corporation  in  view  of  insolvency. 
Black  V.  Ellis.  402,  408. 

CHANGE  OF  KAMR 

When  name  may  be  lawfully  changed  without  application  to 
the  court. 
Smith  V.  United  States  Casualty  Co.,  420.  421. 

MUKDEB. 

Evidence  examined  and  held  insufficient  to  sustain  verdict 
convicting  defendant  of  murder  in  the  first  degree; 
Inadequate  instructions  on  the  subject  of  manslaughter 
in  the  first  degree ;  Erroneous  exclusion  of  evidence  for 
defendant. 
People  V.  Fiorentino,  560,  561. 

Werner,  J. 

APPEAL. 

Proceeding  to  remove  a  city  magistrate  not  a  special  proceed- 
ing appealable  to  Court  of  Appeals;   When  Court  of 
Appeals  has  no  jurisdiction  to  review  proceeding  to 
remove  an  officer. 
Matter  of  Droegc,  44,  46. 
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DUTE  OF  LIMITATIOKS. 
A  common-law  pledgee  having  authority  to  sell  collateral  and 
apply  the  proceeds  to  the  payment  of  a  note  is  not  the 
representative  of  the  pledgor  for  the  purpose  of  extend- 
ing the  period  of  the  Statute  of  I<imitations ;  Pledgor  is 
not  required  to  protest  or  object  to  sale  and  application 
of  proceeds  and  his  failure  to  do  so  does  not  a£fect  the 
running  of  the  statute ;  When  promise  to  pay  deficiency 
does  not  revive  the  liability  or  constitute  a  new  promise 
sufficient  to  extend  the  period  of  limitation. 
Brooklyn  Bank  v.  Barnaby,  210,  215. 

WITNESSES. 

When  unfriendly  witness  may  be  cross-examined  for  the  pur- 
pose of  showing  that  he  is  biased  or  hostile  to  party 
against  whom  he  is  called  to  testify ;  When  other  wit- 
nesses may  not  be  examined  upon  collateral  issues 
brought  out  upon  such  cross-examination. 
Potter  V.  Browne,  288,  290. 

ITEGLiaEKGR 

When  landlord  not  liable  to  child  of  tenant  for  injury  caused 
by  fall  of  grating  used  as  cover  to  opening  into  cellar  of 
tenement  house. 
Strobel  v.  Liebmann,  348,  849. 

PBOCESS. 

A  foreign  resident,  arrested  upon  a  criminal  charge  in  this 
state  and  released  on  bail,  is  not  exempt  from  service  of 
process  in  a  civil  suit. 
Netograph  Manufacturing  Co.  v.  Scrugham,  377,  378. 

EXEGUTOBS  AND  ADMINISTBATOBa 

A  person  named  as  executor  in  a  will,  probate  of  which  has 
been  denied,  cannot  recover  from  the  estate  the  moneys 
expended  in  his  unsuccessful  attempt  to  establish  the 
wilL 

Dodd  V.  Anderson,  466,  468. 

SLANDEB^ 

Witness  cannot  state  what  effect  the  slanderous  statement 
had,  in  his  mind,  upon  the  reputation  of  the  plaintiff; 
Question  of  fact ;  Erroneous  charge. 
Linehan  v.  Nelson,  482,  483. 

WiLLARD  BaRTLETT,  J, 

What  special  franchise  taxes  may  be  deducted  as  paid,  in 
valuation  of  special  franchise  under  net  earnings  rule. 
People  ex  rel.  J.  W.  8.  Co.  v.  St.  Bd.  Tax  Comrs.,  33. 
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ADOFTIOV. 

Rights  of  adopted  child ;  A  limitation  by  a  deed  or  will,  to  a 
child  or  children,  or  conditional  upon  the  survivorship 
of  a  child  or  children,  does  not  include  an  adopted  child ; 
Oonstruction  of  will  containing  such  a  limitation. 
Matter  of  Leask,  193,  194. 

PUBLIC  HEALTH  LAW. 

Courts  may  take  judicial  notice  of  articles  included  in  defini« 
tion  of  term  *^  medicines  "  as  used  in  the  statute ;  Legis- 
lature has  power  to  regulate  sale  of  drugs,  although  not 
poisonous;  Constitutionality  of  provisions  permitting 
sale  of  poisonous  domestic  remedies  by  general  mer- 
chants in  unincorporated  villages. 
State  Board  of  Pharmacy  y.  Matthews,  358,  854. 

ATTO&NET  AND  CLIENT. 

A  payment  on  account  of  disbursements  by  the  client,  applied 
by  the  attorney  to  the  expense  of  printing  cases  on  appeal, 
does  not  deprive  the  attorney  of  his  lien  thereon ;  Substi- 
tution of  attorneys ;  When  attorney  entitled  to  have  his 
lien  ascertained  and  paid  or  secured. 
Matter  of  Hollias,  861,  863. 

BEAL  PBOPEBTY. 

Testamentary  trust  with  power  to  sell  land  and  distribute  the 
proceeds ;  When  power  of  sale  is  not  affected  by  the 
invalidity  of  the  devise  of  one  of  the  shares. 
Bender  v.  Paulus,  369.  871. 

MUKDEB. 

Trial  of  defendant   indicted   for  murder   committed  whUe 
engaged  in  the  commission  of  a  burglary ;  When  refund 
of  court  to  charge  the  various  degrees  of  murder  is  not 
erroneous. 
People  v.  Schleiman,  383.  884. 

HiSCOCK,  J. 

BILLS,  NOTES  AND  CHECKS. 

liability  of  indorsers ;  Effect  of  conditional  payment  of  note. 
(Dis.  op.) 
Jefferson  County  Nat.  Bank  v.  Dewey,  14,  20. 

MTJBBER. 

Evidence  examined,  and  held  sui&cient  to   sustain  verdict 
convicting  defendant;  Motion  for  new  trial  on  ground 
of  newly-discovered  evidence  of  insanity;  Inadequacy 
of  such  ai&davits. 
People  V.  Qambacorta,  181,  188. 
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EYIBENCE. 

BookB  of  account ;  Erroneous  admission  of  entries  in  books 
of  account. 
Swaa  V.  Warner,  190,  191. 

8TATX7TE  OF  LUCITATIOK'S. 

A  common-law  pledgee  having  authority  to  sell  collateral 
and  apply  the  proceeds  to  the  payment  of  a  note  is  not 
the  representative  of  the  pledgor  for  the  purpose  of  extend- 
ing the  period  of  the  Statute  of  Limitations ;  Pledgor  is 
not  required  to  protest  or  object  to  sale  and  application 
of  proceeds,  and  his  failure  to  do  so  does  not  affect  the  run- 
ning of  the  statute ;  When  promise  to  pay  deficiency 
revives  the  liability  and  constitutes  a  new  promise  suffi- 
cient to  extend  the  period  of  limitation.  (Dis.  op.) 
Brooklyn  Bank  v.  Baruaby,  210,  232. 

CONSTITUTIONAL  LAW. 

Statute  taxing  transfers  of    stock;    Unconstitutionality  of 
provisions  authorizing  comptroller  to  examine  private 
books  for  evidence  of  violations  of  the  law. 
People  ex  rel.  Ferguson  v.  Reardon,  236,  238. 

ICUKICIFAL  COBFOBATIONa 

Methods  of  paying  obligations  of  municipal  corporations; 
When  water  commissioners  of  a  village  may  not  con- 
tract obligations  binding  on  the  village  except  in  way 
prescribed  by  law.    (Dis.  op.) 
Davidson  v.  Village  of  White  Plains,  266,  271. 

MOBTGAGE. 

Foreclosure  of  trust  mortgage ;  Proceeding  to  compel  default- 
ing purchaser  to  execute  deed  to  purchaser  at  re-sale, 
not  a  special  and  independent  proceeding ;  When  order 
therein  not  appealable  to  Court  of  Appeals. 
Knickerbocker  T.  Co.  v.  O.,  C.  &  R.  S.  R.  Co.,  891,  892. 

KEGLiaENCE. 

Accident  at  railroad  crossing;  Duty  of  railroad  company; 
Evidence  as  to  contributory  negligence,  when  insuffi- 
cient to  bar  recovery ;  Evidence  as  to  ringing  of  bell  on 
the  engine  must  be  positive  and  affirmative. 
Foley  V.  N.  Y.  Central  &  11.  R.  R.  R.  Co.,  430,  482. 

FALSE  iMPBISONMENT. 

Erroneous  decision  by  judge,  of  matters  within  his  juris- 
diction, does  not  render  a  warrant  issued  in  pursuance 
thereof^  void ;  When  complaint,  as  explained  and  limited 
by  opening  of  coxmsel  stating  facts  to  be  proved,  fails  to 
state  facts  sufficient  to  constitute  cause  of  action,  it 
must  be  dismissed. 
Sweeney  v.  O'Dwyer,  499,  501. 


672  TABULAR  LIST  OF  OPINIONS. 

8TBXBT8  AND  HiaHWAY& 

Award  of  damages  to  abutting  owner  for  extingoiahment  of 
private  eaaementa  in  a  street  that  was  closed. 
Matter  of  Mayor,  etc.,  of  New  York  (Walton  Ave.),  518. 

Chase,  J. 
IK8T7BAK0E  (AOdDElTD. 

When  policy  construed  strictly  against  insurer ;  When  bene- 
ficiary entitled  to  recover  one-half  of  principal  sum 
of  policy,  under  separate  and  independent  paragraph 
thereof^  for  death  of  insured  from  cause  named  in  such 
paragraph. 
Schumacher  v.  G.  E.  C.  &  I.  Co.,  58,  60. 

TRIAL. 

Pleadings ;  A  party  must  be  held  to  the  allegations  of  his 
pleadings  or  to  facts  necessarily,  naturally  and  ordi- 
narily resulting  therefrom ;  Damages ;  In  action  for  neg- 
ligence, plaintiff  cannot  recover  damages  for  injuries  not 
alleged,  or  resulting  from  injuries  alleged. 
Keefe  v.  Lee,  68,  70. 

EaUITY. 

When  answers  to  questions  submitted  to  jury  in  equity  action 
do  not  constitute  a  special  verdict ;  Appellate  court  has 
no  power  to  order  final  judgment  in  favor  of  appellant 
unless  the  facts  are  conceded,  uncontrovertibly  estab- 
lished or  found  by  the  trial  court. 
Duclos  V.  Kelley,  76,  77. 

BTHLDING  AND  SAVINGS  ASSOCIATION. 

Withdrawal  of  stock ;  When  subscriber  not  entitled  to  with- 
draw stock  and  recover  withdrawal  value  thereofl 
Hoyt  v.  Harbor  &  Suburban  B.  &  S.  Assn.,  118,  114. 

UNDEBTAKEBS, 

Constitutional  law ;  Unconstitutionality  of  statute  (L.  1905, 
ch.  572,  §  da)  requiring  that  persons  engaged  in  the 
business  of  undertaking  shall  be  licensed. 
People  V.  Ringe.  143,  145. 

CONTLICT  OF  LAWS. 

Action  to  recover  for  death  caused  by  negligence  in  foreign 
state ;  Action  authorized  by  statutes  of  foreign  state 
may  be  maintained  in  this  state  ;    Amendment  substi« 

vo       tuting  parties  to  conform  to  foreign  statute ;  When  it 

I  may  be  allowed. 

^       Johnson  v.  Phoenix  Bridge  Co.,  316,  818. 
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nrSTIRANCE  (LIFE). 

Surrender  value  of  lapsed  policy;   Effect  of  failure  to  pay 
prexniuxn  note. 
Taylor  v.  New  York  Life  Ins.  Co.,  324,  326. 

tfXTRDER. 

Eyidence  examined  and  held  sufficient  to  sustain  verdict  con- 
victing defendant  of  murder  in  the  first  degree  ;  Instruc- 
tions on  the  subject  of  manslaughter  in  the  first  degree ; 
Exclusion  of  evidence  for  defendant.    (Bis.  op.) 
People  V.  Fiorentino,  560,  571. 

Pkr  Curiam. 

APPEAL. 

Erroneous  order  of  Appellate  Division  reversing  judgment  of 
Trial  Term  "  on  questions  of  law  only ; "  When  excep- 
tions to  remarks  of  counsel  not  reviewable  in  Court  of 
Appeals. 
Reehil  v.  Fraas,  64,  65. 

OOKTBACT. 

Injunction ;  Proprietary  or  trade  name ;  Erroneous  granting 
of  injunction  restraining  use  of  trade  name  on  articles 
not  specified  in  contract. 
Jergens  Co.  v.  Wootlbury,  66,  67. 

KEW  TOBK  (CITY  OF). 

Lien  of  city  for  unpaid  charges  for  water  supplied  through  a 
meter;  Subrogation;  Owner  of  building  who  has  paid 
such  charge  against  a  tenant  may  be  subrogated  to  the 
lien  therefor. 
New  York  University  v.  American  Book  Co.,  294,  296. 

ELECTION  LAW, 

Construction  of  provisions  relating  to  single  cross  X  mark  on 
ballot. 
Mutter  of  Fnllon,  836,  837. 

CBIMBS. 

Appeal  from  judgment  of  death  in  murder  case  ;  Application 
for  extension  of  time  to  perfect  appeal. 
People  V.  Hill,  532. 

BANKBUPTCY. 

Sufficiency  of  service  of  notice  of  hearing. 
Colien  v.  Ameri(!ftn  Surety  (/O.,  547,  f)48. 

STREETS  AND  HIGHWAYS. 

Change  in  grade  of  streets. 

Peoj^le  ex  rel.  Jhiics  v.  Stillings,  548. 
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